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CASES 

,  AKGUED   AND   DETERMINED 

IN  THE 

SUPREME  COURT  OF  ILLINOIS 


Virginius  A.  Turpin,  Eeceiver, 

v. 

The  Baltimore,  Ohio  and  Chicago  Eailroad  Company. 

Filed  at  Ottawa  November  20,  1882. 

1.  Ejectment — when  not  maintainable  by  holder  of  legal  title.  Where 
the  defendant's  possession  of  land  is  rightful,  and  the  plaintiff  is  not  wrong- 
fully kept  out  of  possession,  the  action  of  ejectment  can  not  be  maintained. 
So  where  the  owner  of  land  lets  a  railway  company  into  possession  of  a  part 
thereof  under  a  contract  for  the  right  of  way,  which  the  company  fully  per- 
forms, the  former  owner  can  not  maintain  the  action  against  the  company. 

2.  Contract— aid  of  surrounding  circumstances  in  construction.  The 
surrounding  circumstances  may  be  looked  at  in  construing  a  contract,  where 
there  is  any  uncertainty  of  meaning. 

3.  Same — circumstances  to  identify  land  meant.  In  a  contract  by  one 
of  several  tenants  in  common  with  a  railway  company  it  was  agreed  to  convey 
to  the  company  a  right  of  way  over  the  party's  land,  a  portion  of  which  was 
described,  and  in  the  concluding  clause  it  was  provided:  "It  is  understood 
that  the  right  of  way  east  of  Stony  Island  avenue  is  to  be  procured  free  of 
cost  to  the  party  of  the  second  part,  except  through  one  ten-acre  tract,  which 
is  to  be  paid  by  the  party  of  the  second  part."  The  lots  over  which  the  right 
of  way  was  then  laid  and  marked  were  east  of  the  avenue  named,  and  when 
the  party  of  the  first  part,  by  a  partition,  had  acquired  such  lots  in  severalty, 
so  that  the  right  of  way  was  on  his  own  land  solely:     Held,  that  by  virtue 
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of  the  provision  in  his  contract  for  "pro  curing  the  right  of  way,  the  railway 
company  might  enforce  a  conveyance  of  the  right  of  way  from  him. 

4.  Purchases — with  notice  of  easement  takes  subject  thereto.  A  pur- 
chaser of  land,  with  notice  that  his  grantor  had  agreed  to  give  a  right  of  way 
over  the  same  to  a  railway  company,  for  a  valuable  consideration,  takes  the 
premises  subject  to  the  rights  of  such  company  under  its  contract  with  his 
grantor,  and  can  not  maintain  ejectment  against  the  company  for  the  land 
occupied  by  it  rightfully  under  such  contract. 

Appeal  from  the  Superior  Court  of  Cook  county ;  the  Hon. 
Eollin  S.  Williamson,  Judge,  presiding. 

This  was  an  action  of  ejectment,  brought  by  Turpin, 
receiver  of  the  Fidelity  Savings  Bank  and  Safe  Depository, 
against  the  Baltimore,  Ohio  and  Chicago  Eailway  Company, 
to  recover  the  right  of  way  used  and  occupied  by  the  latter, 
being  a  strip  of  land  sixty-six  feet  wide,  and  being  thirty- 
three  feet  in  width  on  each  side  of  the  center  line  of  its 
roadway,  such  strip  being  a  part  of  lots  11  and  13,  of  Seip's 
subdivision  of  the  west  half  of  the  north-west  quarter  of 
section  25,  township  38  north,  range  14;  east  of  the  third 
principal  meridian,  running  diagonally  across  said  premises 
in  a  north-westerly  and  south-easterly  direction.  The  case 
was  tried  by  the  court  below  without  a  jury,  and  a  judgment 
for  the  defendant.     The  plaintiff  appealed. 

It  appears  that  lots  11  and  13  are  part  of  six  lots  in  a 
thirty- acre  tract ;  that  one  Piatt  owned  an  undivided  one- 
third  of  the  thirty  acres,  of  which  lots  11  and  13  are  a  part, 
one  Field  owned  another  undivided  one-third,  and  Chauncey 
T.  Bowen  owned  the  other  undivided  one-third. 

Plaintiff's  title  was  derived  as  follows:  Warranty  deed 
from  Bowen  to  Henry  H.  Honore,  dated  May  1,  1874,  re- 
corded May  19,  1874,  conveying  an  undivided  one-third  of 
lots  11  to  16  ;  trust  deed  from  Honore  to  George  W.  Smith, 
to  secure  $15,000  purchase  money,  conveying  an  undivided 
one-third  of  lots  11  to  16,  dated  May  1,  1874,  recorded  May 
19,  1874;  indorsed  on  said  trust  deed  is  an  agreement,  dated 
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September  11,  1S74,  between  Charles  C.  Abell,  described  as 
owner  of  lots  11  and  13,  and  Bowen,  described  as  holder  of 
the  notes  mentioned  in  said  trust  deed,  that  the  lien  of  the 
trust  deed  be  assigned  to,  and  rest  upon,  said  lots  11  and  13, 
and  the  other  lots  be  relieved  therefrom ;  quitclaim  deed  from 
Honore  to  Charles  C.  Abell,  dated  May  13,  1871,  recorded 
same  clay,  conveying  an  undivided  one-third  of  lots  11  to  16, 
subject  to  said  trust  deed;  quitclaim  deed  from  Piatt  and 
wife,  and  Field  and  wife,  to  Abell,  dated  September  11,  1874, 
and  recorded  November  24,  1874,  conveying  lots  11  and  13; 
decree  of  sale  and  foreclosure  in  the  Superior  Court  of  Cook 
county  upon  bill,  Turpin,  Receiver,  (holder  of  the  notes 
secured  by  the  above  trust  deed)  v.  Honore  et  al. ;  deed  from 
Franklin  Denison,  master  in  chancery,  to  Turpin,  receiver, 
etc.,  dated  October  29,  1879,  recorded  November  5,  1879, 
made  on  sale  under  said  decree  conveying  lots  11  and  13. 
Plaintiff  derived  his  title  to  the  notes  secured  by  said  trust 
deed  from  Honore  to  Smith,  through  the  Fidelity  Savings 
Bank  and  Safe  Depository. 

The  defendant  never  received  any  grant  of  the  property, 
or  of  any  easement  in  it,  from  any  one.  Its  claim  of  right 
is  chiefly  under  a  contract,  under  seal,  made  May  13,  1874, 
between  Bowen  and  one  Snyder,  of  the  first  part,  and  the 
Baltimore,  Pittsburg  and  Chicago  Bailway  Company,  Illinois 
division,  of  the  second  part,  that  then  being  the  name  of 
defendant,  its  name  having  since  been  changed  to  its  present 
one,  under  the  statute  of  this  State.  By  this  contract  the 
parties  of  the  first  part  agreed  to  convey  to  the  railway  com- 
pany a  right  of  way  for  its  railroad  through  section  31, 
township  38  north,  range  15  east;  also,  twenty  acres  addi- 
tional in  said  section  31  and  in  section  32,  and  the  railway 
company  agreed  to  erect  on  said  premises  and  contiguous 
grounds,  a  round-house  and  terminal  division  machine,  repair 
and  car  shops,  the  shops  to  be  built  of  first-class  brick  or 
stone,  with  iron  or  slate  roof,  and  to  cost  $200,000.     At  the 
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end  of  the  contract,  and  after  the  attestation  clause,  occur 
these  words :  "It  is  understood  that  the  right  of  way  east 
of  Stony  Island  avenue  is  to  be  procured  free  of  cost  to  the 
party  of  the  second  part,  except  through  one  ten-acre  tract, 
which  is  to  be  paid  by  the  party  of  the  second  part,  the  right 
of  way  west  of  Stony  Island  avenue  to  be  procured  by  the 
party  of  the  second  part  at  its  own  expense ;  and  the  party 
of  the  second  part  further  agrees  to  locate  a  station  between 
Seventy-ninth  and  Eighty-first  streets,  for  local  passenger 
trains." 

The  premises  described  in  the  body  of  the  contract  do  not 
embrace  the  property  in  dispute,  the  former  lying  in  sections 
31  and  32,  and  the  latter  in  section  25,  but  the  right  of  way 
in  dispute  is  embraced  in  the  concluding  clause,  withm  the 
description,  "east  of  Stony  Island  avenue,"  the  evidence 
showing  that  these  two  lots,  11  and  13,  upon  which  the  right 
of  way  is,  lie  east  of  Stony  Island  avenue. 

The  evidence  shows  this  contract  was  executed  in  Balti- 
more ;  that  its  terms  had  previously  been  arranged  in  Chi- 
cago ;  that  the  defendant,  being  about  to  locate  its  line  of 
railroad  from  the  Indiana  State  line  into  Chicago,  had  three 
lines  surveyed,  and  marked  upon  a  map  of  the  county,  on 
which  map  were  marked  the  subdivisions  of  the  lands  and 
the  owners'  names, — the  central  of  which  routes,  as  shown 
by  the  map,  was  the  one  now  occupied  by  defendant  as  a 
right  of  way  through  said  lots.  Bowen  ^having  large  real 
estate  interests  in  the  vicinity  to  be  affected  by  the  location 
of  the  road,  was  anxious  the  present  route  should  be  adopted, 
and  an  agreement  was  made  in  Chicago  that  the  road  should 
be  so  located,  that  the  road  should  do  the  things  mentioned 
above,  and  Bowen  should  procure  and  give  defendant  certain 
right  of  way,  a  portion  of  which  was  that  in  controversy. 
Bowen  and  Snyder  then  went  on  to  Baltimore,  and  entered 
into  the  above  contract  of  May  13,  1S74.  This  contract  was 
not  recorded  until  December  21,  1876.     The  deed  from  Bowen 
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to  Honore,  though  dated  May  1,  1874,  was  not  acknowledged 
until  May  16,  and  was  delivered  some  time  between  then  and 
May  19.  Bowen  testifies,  that  before  selling  the  land  to 
Honore  he  told  him  he  had  agreed  to  give  the  defendant  the 
right  of  way  across  these  lands,  and  that  in  buying  he  must 
let  the  company  have  the  right  of  way  across  the  land  free 
of  charge. 

On  September  11,  1874,  there  was  a  partition  made  of  the 
thirty  acres,  between  the  three  co-tenants,  and  Abell  took 
the  entirety  of  lots  11  and  13,  and  the  indorsement  above 
named,  of  September  11,  1874,  was  made  on  the  trust  deed, 
restricting  its  lien  to  lots  11  and  13.  Bowen  says  this  was 
done  to  enable  him  to  fulfill  his  agreement  to  give  defendant 
the  right  of  way ;  that  Abell  consented  to  the  division,  and 
that  the  railway  track  which  was  then  upon  the  land  should 
remain,  and  the  railroad  should  retain  its  right  of  way  across 
the  land,  to  carry  out  Bowen's  agreement  to  furnish  the  right 
of  way,  and  that  to  induce  Abell  to  accept  this  division  of  the 
land,  Bowen  agreed  to  pay  a  debt  of  $2500  from  Honore  to 
Abell,  to  secure  which  he  says  the  quitclaim  deed  from  Honore 
to  Abell  was  made,  and  that  that  deed  was  not  an  absolute 
conveyance,  as  it  purports  on  its  face. 

The  trust  deed  above  mentioned,  Bowen  continued  to  hold 
until  the  winter  of  1875  and  1876,  when  he  sold  the  notes 
secured  by  it  to  the  Fidelity  Savings  Bank,  of  which  plaintiff 
was  receiver.  At  this  time  John  C.  Haines  was  president  of 
the  bank,  and  he  was  told  of  the  defendant  being  entitled  to 
a  right  of  way  over  the  premises.  The  defendant  went  into 
possession  of  the  premises  under  the  contract  with  Bowen 
and  Snyder,  and  completed  the  construction  of  its  road-bed 
prior  to  September,  1874,  and  in  that  month  its  cars  were 
running  over  the  right  of  way,  and  have  been  ever  since.  It 
appears  that  the  company  has  performed  all  the  conditions 
of  the  contract  of  May  13,  1874,  which  were  to  be  performed 
on  its  part.     There  is  no  contradictory  evidence  in  the  case. 
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Brief  for  the  Appellant. 

Messrs.  Dupee  &  Judah,  for  the  appellant : 

Title  to  real  estate  can  only  be  obtained  by  deed.  This 
is  true  of  an  easement,  which  has  been  denned  as  "a  charge 
or  burden  upon  one  estate  (the  servient)  for  the  benefit  of 
another  (the  dominant.)"  Bouvier's  Law  Dictionary;  1 
Washburn  on  Keal  Prop.  *397,  398  ;  Goddard's  Law  of  Ease- 
ments, 2. 

The  right  of  way  of  a  railroad  over  the  land  of  another  is 
an  easement  or  a  license.  If  an  easement,  it  can  rest  only 
upon  a  grant  by  deed.  1  Washburn  on  Keal  Prop.  *397,  398  ; 
Goddard's  Law  of  Easements,  88,  89 ;  3  Kent's  Commenta- 
ries, *453;  Woodward  v.  Seeley,  11  111.  157;  Forbes  v.  Balen- 
seifer,  74  id.  183;  Kamphouse  v.  Gaffner,  73  id.  453. 

An  easement  can  not  be  the  subject  of  dedication  unless  it 
be  to  the  whole  public.  Goddard  on  Easements,  263,  and 
note ;   Vestry  of  Bermondsey  v.  Brown,  35  Beav.  226. 

If  the  evidence  exhibits  any  right  to  the  premises  in  dis- 
pute, it  is  only  a  license  for  a  right  of  way.  Such  license  is 
revocable  at  will,  even  when  valuable  improvements  have 
been  made  in  contemplation  of  the  enjoyment  of  the  right. 
1  Washburn  on  Beal  Prop.  *398,  et  seq.,  and  cases  cited ; 
3  Kent's  Commentaries,  *452,  and  note ;  Goddard's  Law  of 
Easements,  472-475;  Wood  v.  Leadbitter,  13  M.  &  W.  838; 
Jamieson  v.  Millimann,  3  Duer,  255  ;  Morse  v.  Copeland,  2 
Gray,  302  ;  C.  and  I.  R.  R.  Co.  v.  Davis,  86  111.  20  ;  Forbes 
v.  Balenseifer,  74  id.  183 ;  Kamphouse  v.  Gaffner,  73  id.  453  ; 
Woodward  v.  Seeley,  11  id.  157;  St.  Louis  Nat.  Stock  Yards 
v.  Wiggins  Ferry  Co.  102  id.  514. 

No  estoppel  can  arise  out  of  any  equities  which  may  exist 
between  the  parties.  Estoppels  in  pais,  affecting  permanent 
interests  in  land,  can  only  be  made  available  in  an  action  of 
ejectment.  St.  Louis  Nat.  Stock  Yards  v.  Wiggins  Ferry  Co. 
102  111.  514. 


1882.]       Turpin  v.  Balt.,  Ohio  &  Chicago  E.  R.  Co.  IT 

Brief  for  the  Appellee. 

Messrs.  Waite  &  Clark,  for  the  appellee : 

Appellee  has  been  let  into  possession  under  an  executory 
contract,  and  can  not  be  dispossessed  therefrom,  having  fully 
performed  on  its  part.  Baldwin  v.  Pool,  74  111.  99  ;  Smith  v. 
Price,  42  id.  379 ;  Western  Union  Telegraph  Co.  v.  P.  R.  R. 
Co.  86  id.  251 ;  Stow  v.  Russell,  36  id.  23.  See,  also,  author- 
ities cited  below. 

The  plaintiff,  to  recover  in  this  action  of  ejectment,  must 
be  entitled  to  possession,  which  the  evidence  shows  is  not  the 
case.  Gridley  v.  Hopkins,  84  111.  532 ;  Baldwin  v.  Pool,  74 
id.  97;  Kilgour  v.  Gockley,  S3  id.  112;  St.  Louis,  Alton  and 
Terre  Haute  R.  R.  Co.  v.  Karnes,  101  id.  403. 

To  maintain  ejectment  there  must  be  an  unlawful  entry 
and  an  unjust  detention.  The  action  of  ejectment  proceeds 
for  the  possession  of  the  premises,  claiming  that  they  have 
been  unlawfully  entered  and  unjustly  withheld,  and  facts 
which  go  to  disprove  these  make  a  legal  defence.  St.  Louis, 
Alton  and  Terre  Haute  R.  R.  Co.  v.  Karnes,  101  111.  403; 
Noble  v.  Christman,  88  id.  186;  Rees  v.  City  of  Chicago,  38 
id.  323  ;  Smith  v.  Pierce,  41  id.  400. 

When  one  acquiesces  in  the  occupation  of  his  land  for  the 
construction  of  a  railroad,  and  agrees  to  give  the  right  of 
way,  and  lets  the  railroad  into  possession,  and  the  road  is 
constructed  and  put  in  operation,  he  can  not  afterwards 
maintain  ejectment  for  the  land.  Morris  v.  Indianapolis, 
Bloomington  and  Western  Ry.  Co.  76  111.  523 ;  Baker  v.  Chi- 
cago, Rock  Island  and  Pacific  R.  R.  Co.  57  Mo.  265 ;  Plovolt 
v.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  id.  256 ;  Horn- 
bach  v.  Cincinnati,  etc.  R.  R.  Co.  20  Ohio  St.  81 ;  McAidey  v. 
Western  R.  R.  Co.  33  Vt.  311 ;  Baltimore  and  Ohio  R.  R.  Co. 
v.  Straus,  37  Md.  237;  Williamston,  etc.  R.  R.  Co.  v.  Battle, 
66  N.  C.  540;  Panott  v.  Palmer,  3  M.  &  K.  632;  Duke  of 
Beaufort  v.  Patrick,  17  Beav.  60  ;  White  v.  Wahley,  26  id.  20  ; 
Duke  of  Devonshire  v.  Elgin,   14  id.   530 ;    Oliver  v.  King,  3 

D.  M.  &  Whart.   224;    Goodkin  v.   Cincinnati  R.  R.   Co.   18 
2—105  III. 
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Ohio  St.  169;    Dilenan  v.  Ranlan,  1  McCart.  444;    Torrey  v. 
Camden,  3  C.  E.  Green,  293. 

The  construction  given  to  a  written  contract  by  the  parties, 
as  shown  by  their  acts  under  it,  may  be  resorted  to  in  deter- 
mining the  true  intention  they  had  in  entering  into  the  same. 
Leavers  v.  Clearly,  75  111.  349  ;  Chicago  and  Great  Eastern  Ry. 
Co.  v.  Vosburg,  45  id.  312. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Had  Bowen  never  conveyed  to  Honor  e,  and  had  he  been 
himself  the  party  plaintiff  here,  we  should  have  no  doubt 
that  he  could  not  maintain  this  action  of  ejectment.  He 
would  not  have  a  right  to  the  possession, — defendant  would 
be  lawfully  in  possession,  having  been  let  into  the  possession 
by  Bowen,  under  a  contract  for  the  right  of  way,  which  has 
been  fully  performed  on  defendant's  part.  In  such  a  case, 
where  the  defendant's  possession  is  rightful,  and  the  plaintiff 
is  not  wrongfully  kept  out  of  possession,  it  is  very  well  settled 
by  the  decisions  of  this  court  that  the  action  of  ejectment 
can  not  be  sustained.  Stow  v.  Russell,  36  111.  23  ;  Kilgour  v. 
Gocldey,  83  id.  112  :  Grldley  v.  Hopkins,  84  id.  532  ;  St.  Louis, 
Alton  and  Terre  Haute  R.  R.  Co.  v.  Karnes,  101  id.  403. 

The  position  taken  by  plaintiff's  counsel  is,  that  the  pos- 
session of  the  defendant  does  not  rest  upon  the  written  con- 
tract of  May  13,  1874, — that  its  rights  rest  solely  upon  verbal 
promises  of  Bowen  to  give  the  right  of  way  without  consider- 
ation, amounting  to  no  more  than  a  parol  license  for  a  right 
of  way,  which  is  revocable  at  will.  This  position  is  based 
upon  the  assumption  that  the  contract  of  May  13,  1874,  does 
not  contain  any  agreement  to  convey  this  right  of  way.  It 
contains  no  such  agreement  in  terms,  but  it  does  in  effect. 
We  consider  such  agreement  to  be  embraced  in  the  following 
words  of  the  concluding  clause  of  that  contract,  viz :  "It  is 
understood  that  the  right  of  way  east  of  Stony  Island  avenue 
is  to  be  procured  free  of  cost  to  the  party  of  the  second  part, 
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except  through  one  ten- acre  tract,  which  is  to  be  paid  by  the 
party  of  the  second  part."  That  ten-acre  tract  was  owned 
by  one  Saxton,  from  whom  defendant  afterward  obtained  the 
right  of  way  through  such  tract.  The  surroundiug  circum- 
stances may  be  looked  at  in  construing  a  contract,  where 
there  is  any  uncertainty  of  meaning.  These  two  lots  (11  and 
13)  lie  east  of  Stony  Island  avenue.  The  line  of  the  railroad 
had  been  located,  and  a  map  made,  with  the  line  of  the  road 
marked  upon  it  as  running  across  these  lots. 

It  is,  then,  clear  erfough  that  this  provision  was  an  under- 
taking by  Bowen  and  Snyder,  the  parties  of  the  first  part, 
that  they  would  procure  for  the  company,  free  of  cost  to  it, 
this  right  of  way,  and  when  Bowen,  who  then  owned  the 
undivided  third  of  the  thirty  acres  upon  which  the  right  of 
way  was  located,  afterward,  by  partition,  had  set  off  to  him 
lots  11  and  13  as  his  share  in  severalty  of  the  thirty  acres, 
the  right  of  way  runniug  through  lots '11  and  13  was  then  on 
his  own  land  solely,  and  by  virtue  of  that  provision  in  the 
contract  for  procuring  the  right  of  way,  the  railroad  company 
could  enforce  from  him  a  conveyance  of  this  right  of  way. 
There  was  evidently  no  verbal  promise  to  give  the  right  of 
way,  distinct  from  this  written  contract.  Any  verbal  contract 
there  ever  may  have  been,  was  embodied  in  this  contract 
afterward  executed,  so  that  thereafter  there  was  no  separate 
verbal  promise  existing.  The  circumstances  sufficiently  show 
this.  It  was,  then,  a  written  contract  for  the  right  of  way, 
made  for  a  valuable  consideration,  and  not  a  mere  verbal 
promise,  without  consideration,  to  give  the  right  of  way, 
revocable  at  will,  under  which  defendant  took  possession  and 
claims  its  right,  which  right  is  a  sufficient  defence  as  against 
Bowen. 

Honore  and  the  Fidelity  Savings  Bank  occupy  no  better 
position  than  Bowen  himself.  Honore,  when  he  purchased, 
was  informed  by  Bowen  that  he  had  agreed  to  give  the  de- 
fendant the  right  of  way  across  the  land,  which  sufficiently 
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affected  Honore  with  notice  of  this  contract.  Bowen,  it  is 
true,  did  not  mention  this  particular  contract,  but  he  said  he 
had  agreed  to  give  the  right  of  way  to  the  company,  and  that 
in  buying  the  land,  Honore  must  allow  the  right  of  way  free 
of  charge.  Honore  had  no  right  to  take  the  agreement  to  be 
any  other  than  it  was, — a  binding  contract  for  the  right  of 
way.  Bowen's  interest,  to  be  sure,  was  but  the  undivided 
one-third  of  thirty  acres ;  but  Honore  was  bound  to  know 
that,  on  partition,  the  portion  of  the  thirty  acres  upon  which 
the  right  of  way  was  located  was  liable  to  be  assigned  to 
Bowen  as  his  share,  and  he  took  subject  to  that  chance.  The 
Fidelity  Savings  Bank  was  fully  informed  of  this  particular 
contract  before  it  took  the  notes  and  trust  deed ;  and  besides, 
the  company  at  that  time  was  in  possession  of  the  right  of 
way, — running  its  cars  over  it, — which  would  be  constructive 
notice  of  the  company's  right.  As  to  Abell,  no  more  need  be 
remarked  than  that  he  took,  at  the  most,  by  his  quitclaim  deed 
from  Honore,  but  the  equity  of  redemption,  which  was  cut  off 
by  the  foreclosure  sale  and  deed.  To  that  foreclosure  suit, 
it  may  be  observed,  the  railway  company  was  not  a  party. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


B.  F.  Brock  et  al. 

v. 
H.  K.  Morrison. 

Filed  at  Ottawa  November  20,  1882. 

Appeals — reviewing  question  of  fact.  In  an  action  of  debt  upon  an 
official  bond  of  an  officer  who  had  served  several  years,  in  each  of  which  he 
gave  a  bond,  when  the  only  controversy  was  in  what  year  the  officer  became 
a  defaulter,  a  finding  by  the  circuit  court  that  the  default  happened  in  the 
year  the  bond  sued  on  was  given,  when  affirmed  by  the  Appellate  Court,  is 
conclusive  upon  this  court  as  to  the  question  of  fact,  and  can  not  be  reviewed. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Mercer  county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Mr.  Louis  D.  Holmes,  for  the  appellants. 

Messrs.  Bassett  &  Wharton,  for  the  appellee. 

Messrs.  Pepper  &  Wilson,  in  reply. 

Per  Curiam  :  This  was  an  action  of  debt,  brought  by  Mor- 
rison, supervisor  of  the  town  of  Mercer,  in  Mercer  county, 
on  the  official  bond  of  Thomas  F.  McClintock,  as  treasurer 
of  the  commissioners  of  highways  of  the  town.  McClintock 
was  appointed  treasurer  in  the  spring  of  1876,  and  was  his 
own  successor,  from  year  to  year,  until  the  spring  of  1881, 
when  he  died.  The  action  was  brought  against  appellants, 
who  were  sureties  on  the  bond  for  the  year  1878,  plaintiff 
claiming  that  the  treasurer  was  a  defaulter  for  that  year, 
while  the  sureties  on  the  bond  for  that  year  claimed  that 
the  defalcation  complained  of  occurred  for  the  year  1877, 
and  before  they  became  liable  as  sureties.  On  the  trial  in 
the  circuit  court  a  judgment  was  rendered  in  favor  of  plaintiff, 
which,  on  appeal,  was  affirmed  in  the  Appellate  Court. 

There  was  no  controversy,  on  the  trial  in  the  circuit  court, 
in  regard  to  the  fact  that  McClintock  had  failed  to  account 
for  all  the  money  that  had  come  to  his  hands  as  treasurer, — 
the  controversy  was,  in  what  year  he  had  become  a  defaulter. 
That  was  a  question  of  fact,  to  be  determined  from  the  evi- 
dence. The  court,  a  jury  having  been  waived,  heard  the  evi- 
dence on  this  question,  and  found  that  the  treasurer  received 
the  money  in  1878,  and  failed  to  account  for  the  same,  and 
hence  the  sureties  for  that  year  were  liable.  The  affirmance 
of  the  judgment  in  the  Appellate  Court  settles  that  question  of 
fact  in  the  same  way,  and  as  we  are  prohibited  by  the  statute 
from  considering  controverted  questions  of  fact  in  this  class 
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of  cases,  and  as  no  question  of  law  is  presented  by  the  record, 
the  judgment  of  the  Appellate  Court  must  be  regarded  as  a 
final  determination  of  the  controversy  between  the  parties. 
The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Edward  C.  Akin 

v. 
Ann  Cassiday. 

Filed  at  Ottawa  November  20,  1882. 

1.  Decree — conditional— tvheri  inoperative.  On  bill  to  foreclose  a  mort- 
gage, a  cross-bill  was  filed  seeking  the  cancellation  of  the  mortgage  as  a 
cloud  upon  the  title,  and  a  decree  entered  on  the  cross-bill  finding  the  sum 
due  on  the  mortgage,  and  requiring  the  mortgagee  to  release  the  mortgage 
on  payment  of  that  sum  by  a  day  named,  and  providing  that  if  the  payment 
was  not  made  by  that  time,  the  cross-bill  should  stand  dismissed.  The 
money  not  having  been  paid,  the  court  at  the  same  term  dismissed  the  cross- 
bill, and  entered  a  decree  of  foreclosure:  Held,  that  the  amount  found  to 
be  due  in  the  two  decrees  could  not  be  added  together  as  the  sum  required 
to  be  paid, — that  the  first  decree  was  conditional,  and  became  inoperative  on 
the  failure  to  pay,  and  the  cross-bill  stood  dismissed  without  any  further 
order;  but  were  it  otherwise,  the  first  decree  was  rendered  inoperative  by  the 
second  decree  foreclosing  the  mortgage,  and  only  the  sum  found  in  the  last 
decree  could  be  collected,  with  the  interest  and  costs. 

2.  Cross-bill — when  not  necessary.  On  bill  to  foreclose  a  mortgage 
given  by  a  person  claiming  to  be  the  conservator  of  an  insane  person,  against 
his  successor,  the  latter  answered  denying  that  the  person  executing  the  note 
and  mortgage  was  the  conservator  of  the  insane  person,  and  his  authority  to 
bind  the  estate,  and  also  filed  a  cross-bill  setting  up  the  same  facts  as  in  the 
answer,  but  no  new  facts,  and  asking  to  have  the  note  and  mortgage  set  aside 
and  canceled:  Held,  that  the  cross-bill  was  improperly  filed,  and  should  hive 
been  dismissed  had  a  motion  been  made  for  that  purpose.  The  defence  in 
the  answer,  if  successfid,  would  have  barred  all  future  claim  under  the  mort- 
gage, the  same  as  a  decree  declaring  it  void. 

3.  Appeal — when  freehold  is  involved.  A  proceeding  to  foreclose  a 
mortgage  does  not  involve  a  freehold,  and  when  the  decree  is  for  less  than 
$1000  no  appeal  lies  from  the  Appellate  Court  affirming  the  decree  of  fore- 
closure to  this  court. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county ;  the  Hon.  Josiah  McEoberts,  Judge,  presiding. 

Mr.  George  S.  House,  for  the  appellant. 

Mr.  George  J.  Monroe,  and  Mr.  Thomas  H.  Hutchins,  for 

the  appellee. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee  filed  a  bill  in  equity,  in  the  Will  circuit  court,  on 
the  first  day  of  November,  1878,  to  foreclose  a  mortgage 
on  certain  real  estate  in  that  county.  The  mortgage  was 
executed  by  Charles  H.  Macomber,  as  conservator  of  Martha 
Palmer,  to  secure  a  promissory  note  of  that  date,  for  $500, 
payable  to  appellee  in  two  years,  with  ten  per  cent  interest, 
executed  by  him  in  like  manner.  The  bill  alleges  that  Ma- 
comber had  died  after  the  note  and  mortgage  were  executed, 
and  appellant  was  appointed  conservator  of  Martha  Palmer 
in  his  stead.  An  answer  was  filed  by  appellant,  by  which 
he  denied  that  Macomber  was  ever  legally  appointed  such 
conservator,  and  he  had  no  power  to  act  as  such,  and  having 
no  such  power,  the  note  and  mortgage  given  by  him  to 
appellee  were  void.  He  also  filed  a  cross-bill,  in  which  he 
alleged  the  same  facts,  and  prayed  that  the  mortgage  be 
declared  void,  as  a  cloud  on  the  title.  To  this  cross-bill 
there  was  an  answer  filed.  A  hearing  was  had  on  the  orig- 
inal and  cross-bills,  and  a  decree  rendered,  under  the  cross- 
bill, that  appellant  pay  to  appellee  the  amount  then  found 
to  be  due  on  the  note,  by  the  5th  day  of  November,  1881,  as 
a  condition  to  the  relief  sought  by  the  cross-bill,  and  that 
upon  its  payment  appellee  should  make  arid  deliver  to  appel- 
lant a  sufficient  release.  This  decree  was  rendered  on  the 
13th  day  of  October,  1881.  On  the  12th  day  of  November 
following,  the  case  was  again  heard,  and  a  decree  was  ren- 
dered for  $785.40,  and  that  amount  was  ordered  to  be  paid 
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within  thirty  days,  and  in  default  thereof  the  premises  were 
ordered  to  be  sold.  This  decree  further  orders  that  the  cross- 
bill be  dismissed  for  a  failure  to  pay  appellee  as  required  by 
the  former  decree  of  the  court  in  the  cause.  These  hearings 
were  had,  and  the  decrees  were  rendered,  at  the  same  term 
of  the  court. 

The  decree  under  the  cross-bill  provided,  in  terms,  that  on 
a  failure  to  pay  the  amount  found  by  the  time  named,  the 
cross-bill  should  be  dismissed.  The  terms  of  the  decree  not 
having  been  complied  with,  the  cross-bill  stood'  dismissed. 
The  decree  prescribed  as  the  terms  upon  which  the  relief 
would  be  granted,  the  payment  of  the  money  within  the 
time  named,  and  the  failure  to  comply  operated  to  vacate 
the  decree  and  to  dismiss  the  cross-bill ;  but  if  it  were  not  so, 
the  decree  is  annulled  and  rendered  inoperative  by  the  decree 
of  the  12th  of  November,  by  formally  dismissing  the  cross- 
bill. The  only  decision  of  the  case  is  that  of  November  12, 
1881,  for  $785.40.  There,  is  no  pretense  that  on  this  record 
more  than  that  sum,  with  interest  and  costs,  can  be  collected 
by  appellee  from  appellant  on  the  estate  of  Martha  Palmer, 
in  his  hands  as  conservator,  nor  did  appellee  in  her  bill  claim 
more  than  that  sum.  It  would  be  wholly  unjustified  to  hold 
that  the  two  decrees  may  be  added  together  as  the  amount 
of  the  decree  of  the  court,  as  the  first  decree  was  but  a  con- 
ditional one,  and  was  vacated  by  the  latter  decree. 

The  unnecessary  and  useless  filing  of  the  cross-bill  in  this 
case  has  but  incumbered  the  record,  and  tended  to  introduce 
confusion  and  increase  costs.  It  should  have  been  dismissed 
had  a  motion  been  entered  for  the  purpose.  (Morgan  v.  Smith, 
11  111.  194.)  It  introduced  no  matter  not  already  set  up  as 
a  defence  in  the  answer.  Had  that  defence  been  allowed, 
the  original  bill  would  have  been  dismissed,  and  that  would 
have  been  as  effectual  to  bar  all  future  claims  under  the 
mortgage,  as  a  decree  declaring  it  void  and  inoperative.  The 
dismissal  would  have  been  the  same  in  effect. 
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Separate  opinion  by  Mr.  Justice  Dickey. 

The  decree  being  for  less  than  $1000,  and  no  more  or  a 
greater  than  that  sum  being  claimed,  this  court  has  no  juris- 
diction to  review  the  decision  of  the  Appellate  Court.  The 
statute  has  made  its  decision  final  in  such  cases.  A  freehold 
is  not  involved.  In  the  cases  of  Grand  Tower  Man/.  Co.  v. 
Halt,  94  111.  152,  Pinneo  v.  Knox,  100  id.  471,  and  Mclntyre 
v.  Yates,  id.  475,  it  was  held  that  a  proceeding  to  foreclose  a 
mortgage  does  not  involve  a  freehold. 

There  not  being  a  freehold  involved,  or  some  other  statu- 
tory right  of  appeal,  and  the  decree  in  this  case  being  less 
than  $1000,  the  appeal  must  be  dismissed. 

Appeal  dismissed. 

Mr.  Justice  Dickey  :  I  fully  concur  in  this  decision,  and 
in  the  arguments  in  support  thereof;  but  in  the  views  ex- 
pressed upon  the  hypothetical  case,  (in  case  a  motion  had 
been  made  to  dismiss  the  cross-bill  before  the  hearing,)  and 
wherein  it  is  said  such  a  motion  ought  to  have  been  sus- 
tained, I  do  not  concur.  The  question  does  not  arise  upon 
this  record,  and  is  not  before  the  court  for  determination, 
and  if  it  were,  I  can  not  doubt  that  had  the  cross-bill  been 
true,  the  defendant,  after  filing  an  answer,  had  the  absolute 
right,  under  our  statute,  to  file  the  cross-bill  and  demand 
affirmative  relief  in  having  the  mortgage  declared  void.  With- 
out the  cross-bill,  at  any  time  before  the  hearing,  the  court 
might,  in  its  discretion,  have  permitted  complainant  to  dis- 
miss the  bill,  without  prejudice.  Defendant  had  the  right, 
by  statute,  to  prevent  this  by  the  filing  of  the  cross-bill,  and 
had  a  motion  been  made  to  dismiss  the  cross-bill  without  a 
hearing,  I  think  such  motion  could  not  properly  have  been 
sustained.  This,  however,  is  a  merely  speculative  question. 
No  such  motion  was  made,  hence  what  is  said  here  about  it 
is  clearly  extra-judicial,  and  of  no  binding  force. 
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Syllabus.     Briefs  of  Counsel. 

Henry  L.  Young  et  al. 

v. 

The  Matthiesen  and  Hegelee  Zinc  Company. 

Filed  at  Ottawa  November  20,  1882. 

Appeal— does  not  lie  from  interlocutory  order.  An  appeal  will  not  lie 
from  a  mere  interlocutory  order  in  a  suit  in  chancery,  as,  from  an  order  refus- 
ing to  allow  one  to  become  a  party  defendant  to  the  bill,  there  being  no  final 
decree  in  the  case.  Until  such  decree  is  entered  it  can  not.be  known  that 
the  refusal  has  prejudiced  the  applicant's  rights. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
La  Salle  county;    the  Hon.  Geo.  W.  Sttpp,  Judge,  presiding. 

Messrs.  Mason  Brothers,  and  Mr.  Charles  Blanchard,  for 
the  appellants : 

Any  person  interested  in  the  subject  matter  of  a  bill  in 
chancery  has  a  right  to  be  made  a  party,  upon  his  petition. 
16  Ga,  137;  Marsh  v.  Green,  79  111.  387. 

Mr.  E.  F.  Bull,  for  the  appellee: 

Appellants  do  not  show  any  such  special  interest  in  any 
imaginary  damage  that  may  be  done  to  the  streets,  as  will 
authorize  them  to  be  heard.  Their  interests  must  be  pro- 
tected by  the  corporate  authorities — by  the  sovereign  power. 
High  on  Injunctions,  291,  sec.  522,  and  cases  there  cited; 
Bir/elow  v.  Hartford,  14  Conn.  565. 

The  order  refusing  appellants'  application  to  compel  the 
appellee  to  amend  its  bill  and  make  them  parties  defendant, 
is  not  one  from  which  an  appeal  can  be  taken,  and  appellee 
therefore  moves  the  court  for  an  order  dismissing  the  appeal. 
Racine  and  Mississippi  11.  11.  Co.  v.  Farmers'  Loan  and  Trust 
Co.  70  111.  21-9;  Gage  v.  Eich  et  al.  56  id.  297;  Woodside  v. 
Woodside,  21  id.  207;  2  Daniell's  Ch.  Pr.  1543,  and  cases 
cited  in  note  1. 
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Syllabus. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  appeal  is  simply  from  an  order  of  the  court  below 
refusing  to  allow  the  appellants  to  become  parties  defendant 
to  a  bill  in  chancery  filed  against  other  parties.  No  final 
decree  has  been  entered  in  the  case,  and  until  such  decree  is 
entered  how  can  it  possibly  be  known  that  this  refusal  has 
prejudiced  appellants'  rights  ?  It  may  be  that  decree  will 
accomplish,  without  appellants'  intervention,  precisely  what 
they  claim  ought  to  be  done.  The  order  is  clearly  interlocu- 
tory, and  therefore  not  the  subject  of  an  appeal.  Racine  and 
Mississippi  R.  R.  Co.  v.  Farmers'  Loan  and  Trust  Co.  70  111. 
249 ;  Gage  v.  Eicli  et  al.  56  id.  297 ;  Woodside  v.  Woodside, 
21  id.  207. 

The  appeal  must  be  dismissed,  and  it  is  so  ordered. 

Appeal  dismissed. 


Peter  Schertz 

v. 

The  People  ex  rel.  Isaac  Taylor,  Collector. 

Filed  at  Ottaiva  November  20,  1882. 

1.  Special  assessment.—; judgment  of  confirmation — whether  conclu- 
sive. If,  upon  an  application  for  the  confirmation  of  a  special  assessment, 
the  court  has  jurisdiction  to  render  the  judgment  of  confirmation,  such  judg- 
ment will  conclude  the  land  owner  from  questioning  any  of  the  proceedings 
had  prior  thereto,  on  a  subsequent  application  for  a  judgment  and  order  for 
sale  of  the  premises.  If,  however,  the  proceedings  anterior  to  the  judgment 
confirming  the  assessment  were  so  defective  as  not  to  authorize  the  court  to 
act  at  all  upon  the  question  of  confirmation,  then  objections  to  those  proceed- 
ings may  properly  be  made  upon  an  application  for  judgment  and  order  of 
sale,  as  well  as  at  any  other  time. 

2.  Same — confirmation,  when  a  valid  judgment.  Where  the  proceedings 
in  the  case  of  special  assessments  anterior  to  the  order  of  confirmation  con- 
form substantially  with  the  requirements  of  the  statute  on  the  subject,  the 
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Brief  for  the  Appellant. 

confirmation  will  be  conclusive  on  the  parties  interested  as  to  all  objections 
to  the  proceedings  anterior  to  the  judgment  confirming  the  assessments. 

3.  Former  adjudication — not  on  merits,  no  bar  to  second  suit.  Where 
an  application  for  judgment  against  lots  for  unpaid  special  assessments  is 
denied  by  the  court,  merely  for  the  reason  that  no  ordinance  had  ever  been 
passed  by  the  city  council  regulating  the  action  of  the  city  collector  in  making 
his  report  of  delinquent  lands  and  lots  to  the  county  collector,  the  order 
denying  the  application  will  be  no  bar  to  a  second  application  for  judgment, 
for  the  reason  there  was  no  hearing  upon  the  merits  on  the  first  application. 

Appeal  from  the  County  Court  of  Peoria  county ;  the  Hon. 
John  C.  Yates,  Judge,  presiding. 

Mr.  John  Muckle,  for  the  appellant : 

The  judgment  of  confirmation  of  the  assessments  is  con- 
clusive if  the  court  had  authority  to  render  it,  and  had  juris- 
diction of  the  appellant  and  of  the  subject  matter,  otherwise 
it  decides  nothing  and  concludes  no  one.  Notwithstanding 
the  finding  in  the  record  that  proper  notice  had  been  given, 
appellant  had  the  right  to  prove,  by  the  record  or  otherwise, 
that  proper  notices,  as  required  by  law,  had  not,  in  fact,  been 
given.  Goody  et  at.  v.  Hall,  30  111.  109  ;  Gage  v.  Bailey,  102 
id.  14;  Belleville  Nail  Co.  v.  People,  98  id.  403;  Barnett  v. 
Wolf,  70  id.  76;  Webster  v.  lleid,  11  How.  437;  Given  v. 
McCarroll,  1  S.  &  M.  351 ;  Baldwin  v.  Kimmel,  16  Abb.  Pr. 
353 ;  Johnson  v.  Wright,  27  Ga.  555. 

It  devolved  on  the  People  to  show  that  the  tax  which  was 
sought  to  be  collected  had  the  sanction  of  law  to  support  it. 
English  v.  People,  96  111.  569. 

A  judgment  of  the  county  court  denying  judgment  against 
lots  for  special  assessments,  where  the  court  had  jurisdiction 
and  the  parties  are  all  before  it,  if  made  on  the  merits  is 
conclusive  against  the  People  on  a  second  application  for 
judgment.  Graeeland  Cemetery  Co.  v.  People,  92  111.  621; 
Belleville  Nail  Co.  v.  People,  98  id.  403;  Gage  v.  Bailey,  102 
id.  14;  Baker  v.  Cleveland,  19  Mich.  230;  Town  of  Lyons  v. 
Cooledge,  89  111.  529. 
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The  prior  judgment,  on  its  face,  appears  to  have  been  on 
the  merits,  and  if  the  record  could  be  controlled  by  evidence 
aliunde,  the  burden  of  proof  was  on  the  People  to  show  that 
the  judgment  was  not  what  it  purports  to  be, — a  judgment 
on  the  merits.  Badger  v.  Titcomb,  15  Pick.  416;  Webster  v. 
Lee,  5  Mass.  334;  Lord  Bagot  v.  Williams,  3  B.  &  C.  235; 
Agnew  v.  McElroy,  10  S.  &  M.  552;  Johnson  v.  Smith,  15 
East,  213;  Whittemore  v.  Whittemore,  2  N.  H.  26;  Phillips 
v.  Burch,  16  Johns.  136;  Coleman's  Appeal,  62  Pa.  St.  252; 
South  Side  R.  R.  Co.  v.  Daniel,  20  Gratt.  363. 

Mr.  Julius  S.  Starr,  for  the  appellee : 

The  confirmation  of  a  special  assessment  by  a  court  having 
jurisdiction  is  res  judicata  as  to  the  validity  of  the  assess- 
ment, and  conclusive  as  to  all  objections  that  might  have 
been  taken  to  the  proceedings.  Lehmer  v.  People,  80  111.  601 ; 
Andrews  ct  al.  v.  People,  84  id.  29 ;  Beveridge  v.  Park  Comrs. 
100  id.  75  ;    People  v.  Brislin,  80  id.  423. 

In  order  for  a  judgment  to  be  a  bar  to  a  subsequent  appli- 
cation for  a  judgment,  the  court  must  have  had  jurisdiction, 
and  there  must  have  been  a  hearing  upon  the  merits.  There 
is  no  pretense  here  that  in  the  former  order  refusing  judg- 
ment, and  referring  the  case  back  to  the  city  collector,  there 
was  a  hearing  upon  the  merits. 

An  assessment,  when  once  made  a  valid  lien  by  judgment 
of  confirmation,  can  only  be  discharged  by  payment  of  the 
sum  assessed.     People  ex  rel.  v.  Atchison,  95  111.  453. 

The  statute  (sec.  153,  art.  9,  "Cities  and  Villages, ")  makes 
it  the  duty  of  the  collector,  within  such  time  as  may  be  pro- 
vided by  ordinance,  to  make  a  report  in  writing,  etc.  Until 
such  ordinance  was  passed  the  application  was  premature. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  July  term,  1882,  of  the  county  court  of  Peoria 
county,  the  People,  on  the  relation  of  Isaac  Taylor,  county 
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collector,  made  application  for,  and  obtained  judgment,  and 
order  of  sale  of  certain  city  lots  belonging  to  Peter  Schertz, 
the  appellant,  for  a  special  assessment,  made  under  an  ordi- 
nance of  the  city  of  Peoria,  for  the  improvement  of  Adams 
street,  on  which  said  lots  are  situated,  and  Schertz  brings 
this  appeal  to  reverse  said  judgment  and  order  of  sale. 

On  the  "hearing  of  the  application  the  appellant  filed, 
among  others,  the  following  objections : 

"1.  The  council  of  the  city  of  Peoria  passed  no  ordinance 
for  the  improvement  of  Adams  street,  from  Hamilton  street 
to  the  plank  road. 

"2.  The  said  court  did  not  appoint  any  commissioners  to 
assess  the  cost  of  said  improvement  of  Adams  street  against 
the  property  benefited. 

"3.  The  judgment  of  said  court,  rendered  August  25, 
18S0,  confirming  the  report  of  commissioners  Pinckney,  Miller 
and  Bestor,  is  void,  because  the  court  had  not,  prior  thereto, 
appointed  Pinckney,  Miller  and  Bestor  to  assess  the  cost  of 
the  improvement  of  Adams  street,  from  Hamilton  street  to 
the  plank  road ;  said  court  had  no  jurisdiction  to  enter  said 
judgment ;  objector  was  not  notified,  as  required  by  law,  of 
the  filing  of  said  report  and  application  for  the  confirmation 
of  the  same,  and  said  judgment  unlawfully  and  unjustly 
discriminated  in  favor  of  the  Central  City  Horse  Kailroad 
Company,  by  allowing  it  to  improve  its  own  right  of  way  in 
satisfaction  of  the  amount  assessed  against  it. 

"4.  Said  Central  City  Horse  Kailroad  Company  has  not 
paid  the  amount  assessed  against  it  on  account  of  said  im- 
provement, and  no  demand  has  been  made  on  it  for  the 
same,  and  the  same  has  not  been  returned  delinquent,  and 
no  application  has  been  made  for  judgment  against  it  for  its 
share  of  said  assessment ;  and  said  city  of  Peoria  has  not, 
nor  has  said  horse  railroad  company,  improved  or  made  any 
attempt  to  improve  the  right  of  way  of  said  company,  in  the 
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manner  specified  in  the  ordinance  for  the  improvement  of 
Adams  street,  passed  by  the  city  council  of  said  city  April 
7,  18 SO.  And  your  objector  here  shows  that  said  right  of 
way  is  fourteen  feet  wide,  and  extends  from  Hamilton  street 
to  the  plank  road  in  said  city,  and  is  included  in  that  por- 
tion of  Adams  street  proposed  to  be  improved  by  said  ordi- 
nance passed  April  7,  1880,  and  for  which  your  objector's 
said  property  was  assessed. " 

The  court,  on  motion  of  counsel  for  the  People,  ordered 
the  objections  stricken  from  the  files,  on  the  ground  the 
objector  was  concluded  by  the  previous  judgment  confirming 
the  assessment,  and  this  is  assigned  for  error. 

The  record  of  the  entire  proceeding,  including  the  previous 
judgment,  upon  which  the  application  is  founded,  was  then 
before  the  court,  and  if  it  appeared  from  such  record  the 
court  had  jurisdiction  to  render  the  judgment  of  confirma- 
tion, it  is  clear  the  objections  were  properly  stricken  from  the 
files.  On  the  other  hand,  if  the  proceedings  anterior  to  the 
judgment  confirming  the  assessment  were  so  defective  as  not 
to  authorize  the  court  to  act  at  all  upon  the  question  of  con- 
firmation, then  it  is  equally  clear  the  objections  in  question 
might  properly  be  made  upon  an  application  for  judgment 
and  order  of  sale  of  the  lots,  as  well  as  at  any  other  time, 
and  if  such  was  the  case,  the  court  erred  in  ordering  them 
stricken  from  the  files.  The  doctrine  that  the  judgments  and 
orders  of  a  court  acting  without  jurisdiction  are  absolutely 
void,  and  may  be  successfully  resisted  wherever  and  when- 
ever sought  to  be  enforced,  even  in  a  collateral  proceeding, 
is  so  well  understood,  and  elementary  in  its  character,  as  to 
require  no  discussion  at  our  hands. 

The  real  question  then  would  seem  to  be,  is  the  confirma- 
tion of  the  assessment  by  the  county  court  a  valid  judgment, 
or  is  it  a  mere  nullity?  We  have  examined  the  proceedings 
in  the  case  anterior  to  the  order  of  confirmation  with  care, 
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and  so  far  as  we  are  able  to  discover  they  conform  substan- 
tially to  the  requirements  of  the  statute  on  the  subject,  and 
we  are  consequently  of  opinion  the  order  in  question  was, 
and  is,  a  valid  judgment,  and  that  the  defences  which  appel- 
lant now  seeks  to  make,  as  set  forth  in  the  written  objections 
stricken  from  the  files,  should  have  been  made  on  the  ap- 
plication to  confirm  the  assessment,  and  that  not  having 
been  so  made,  he  is  now  concluded. 

It  further  appears  from  the  record  in  this  case,  .that  a  pre- 
vious application  had  been  made  by  the  county  collector  for 
judgment  and  an  order  of  sale  of  the  same  lots,  on  account 
of  the  same  assessment  now  sought  to  be  enforced ;  but  it 
not  appearing  on  such  application  that  any  ordinance  had 
ever  been  passed  by  the  city  council  regulating  the  action 
of  the  city  collector  in  making  his  report  of  the  delinquent 
lands  and  city  lots  to  the  county  collector,  as  contemplated 
by  sec.  153,  chap.  24,  Eev.  Stat,  entitled  "Cities  and  Vil- 
lages, "  the  application  was  denied,  and  it  is  now  insisted  by 
appellant  the  order  denying  the  application  then  made  is  a 
bar  to  the  present  one.  We  do  not  think  so.  There  was  no 
hearing  upon  the  merits  in  that  case,  hence  the  order  of  the 
court  can  not  operate  as  a  bar  to  the  present  application. 
In  that  case  there  was  no  authority  to  make  the  application ; 
in  this  there  was, — and  this  is  the  difference  between  them. 
In  the  first  case  the  application  was  prematurely  made — in 
the  second  it  was  not. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Smith  S.  Ventres  et  al. 
v. 
Junius  B.  Cobb  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Trustee — in  deed  of  trust  is  agent  of  the  debtor  as  well  as  of  the 
creditor.  A  trustee  in  a  deed  of  trust  is  the  trustee  of  the  debtor  as  well  as 
of  the  creditor,  and  his  relation  imposes  the  duty  of  acting  fairly,  honestly, 
and  for  the  best  interests  of  all  parties  having  rights  in  the  property  pledged, 
or  fund,  and  to  use  all  reasonable  efforts  to  protect  their  several  interests. 
For  this  purpose  he  must  use  the  same  efforts  that  prudent  men  usually 
employ  in  the  protection  of  their  own  interests. 

2.  Trustee's  sale — set  aside  for  fraud  and  oppression.  The  owner  of 
certain  premises,  designated  as  blocks  5  and  6,  gave  a  deed  of  trust  thereon 
to  secure  the  purchase  money,  after  which  he  sold  the  same  to  A  and  B,  who 
assumed  the  payment  of  the  incumbrance,  and  they  conveyed  block  5  to  C, 
who  conveyed  the  same  to  D,  who  paid  the  creditor  half  of  the  debt  secured 
by  the  trust  deed.  The  remaining  part  of  the  debt,  about  $700,  being  unpaid, 
both  blocks  were  advertised  for  sale  by  the  trustee.  On  the  evening  before 
the  day  appointed  for  the  sale  it  was  agreed  between  the  creditor  and  A,  that 
A  should  purchase  lot  6  for  a  sum  sufficient  to  discharge  the  balance  due 
under  the  incumbrance.  On  the  morning  of  the  sale  it  was  agreed  by  the 
creditor  and  trustee  to  postpone  the  sale  one  hour,  to  enable  A  to  get  a  certi- 
fied check  from  the  bank  with  which  to  pay  his  bid,  and  a  messenger  was 
dispatched  for  that  purpose.  Before  the  expiration  of  the  time  agreed  on, 
the  trustee  offered  and  sold  the  property.  Block  6  was  sold  for  $505,  and 
block  5  for  $218.  A  returned  within  the  hour  and  offered  to  pay  the  entire 
debt,  which  was  refused.  The  purchaser  of  block  5  refused  to  complete  his 
purchase,  and  the  same  was  afterwards  sold:  Held,  on  bill  filed  to  set  aside 
the  sales,  and  to  redeem,  that  the  court  erred  in  dismissing  the  bill,  and  that 
the  sales  should  be  set  aside  for  unfairness  and  want  of  integrity  on  the  part 
of  the  trustee  and  creditor. 

3.  Where  there  is  a  mortgage  or  deed  of  trust  given  on  two  separate  par- 
cels of  land,  which  are  afterwards  acquired  by  different  persons,  and  one  of 
them  pays  his  full  share  of  the  incumbrance,  it  becomes  the  duty  of  the 
creditor  to  protect  the  nights  of  the  one  so  paying,  and  his  tract  is  released 
in  equity  from  the  incumbrance,  unless  the  other  tract,  by  the  use  of  reason- 
able effort,  does  not  sell  for  enough  to  satisfy  the  balance  of  the  incumbrance. 

4.  Same — can  be  made  only  for  default.  The  payment  of  the  debt 
secured  by  a  deed  of  trust  defeats  the  power  of  sale,  and  a  purchaser  at 
such  sale  must  see  to  it  that  the  grantor  in  the  deed  is  in  default,  and  that 

3—105  III. 
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some  part  of  the  debt  is  due  and  unpaid,  and  it  seems  also  that  a  tender  of 
payment  before  sale  will  render  the  sale  invalid. 

5.  Notice — to  agent  is  good  as  to  principal.  Where  an  agent  purchasing 
land  at  a  trustee's  sale  is  informed  of  the  illegality  of  the  sale  before  making 
payment,  such  notice  will  be  good  against  his  principal,  on  bill  filed  to  set 
aside  the  sale. 

G.  Tendee—  whether  sufficient.  After  a  sale  of  several  parcels  of  land 
under  a  power  in  a  deed  of  trust,  a  purchaser  of  one  of  the  parcels  from  the 
grantor  in  the  deed  offered  to  the  creditor  and  to  the  trustee  to  discharge 
the  balance  due  under  the  incumbrance  at  the  time  of  the  sale  in  order  to  the 
removal  of  the  lien  from  his  part  of  the  premises,  having  in  his  hand,  at  the 
time,  money  which  he  offered  to  pay  over  for  the  purpose  indicated,  and 
claiming  that  the  sale  had  been  made  under  circumstances  such  as  did  not 
deprive  him  of  the  right  thus  to  discharge  the  lien.  Both  the  trustee  and  the 
creditor  refused  to  receive  the  money,  not  because  the  amount  or  kind  of 
money  was  not  correct,  but  because  they  had  no  power,  as  the  matter  had 
gone  beyond  their  control.     The  tender  was  held  to  be  good. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  Arthur  D.  Eich,  for  the  appellants : 

A  trustee  must  act  in  good  faith,  and  protect  the  interests 
of  both  parties.  He  must  not  allow  the  creditor  to  force  a 
sale  at  an  inadequate  price,  in  the  absence  of  other  bidders. 
Meacham  v.  Steele,  93  111.  135 ;  2  Jones  on  Mortgages,  sec. 
1906;   Vail  v.  Jacob,  62  Mo.  130. 

A  tender  of  payment  of  the  sum  due  on  the  notes  was  a 
discharge  of  the  lien  of  the  deed  of  trust.  After  such  tender 
a  sale  by  the  trustee  will  be  set  aside.  2  Jones  on  Mortgages, 
sees.  893,  1799;  Whe  elan  y.  Re  illy,  61  Mo.  565;  Flower  v. 
Elwood,  66  111.  438. 

These  trusts  being  capable  of  great  abuse  unless  closely 
watched,  sales  under  them  will  be  set  aside  when  oppression, 
unfair  dealing,  or  sacrifice  of  the  property  is  shown.  Water- 
man v.  Spaidding,  51  111.  425 ;  Coswell  v.  Ross,  33  id.  244 ; 
Taylor  v.  Hopkins,  40  id.  442 ;  Warnecke  v.  Lembca,  71  id. 
91;   Mason  v.  Ainsiuorth,  58  id.  163. 
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Mr.  James  S.  Murray,  for  the  appellant  P.  N.  Haskell : 

The  evidence  clearly  shows  the  sale  was  made  with  extra- 
ordinary haste,  and  long  before  the  time  the  trustee  and 
creditor  had  agreed  to  wait.  The  violation  of  the  agreement 
to  wait  but  one  hour,  and  the  sale  at  so  great  a  sacrifice, 
amount  to  fraud  and  oppression. 

Hill,  the  agent  of  Wier,  had  notice  of  all  the  circumstances 
before  he  paid  any  money  or  received  a  deed  for  the  property, 
and  the  principal  can  not  be  protected  as  an  innocent  pur- 
chaser. 

A  trustee  must  act  in  good  faith,  impartially,  and  with 
diligence  and  reasonable  discretion.  He  must  use  every 
requisite  degree  of  diligence  to  bring  the  property  to  sale 
under  the  best  possible  circumstances.  Quarles  v.  Lacy,  4 
Munf.  251 ;  RosscttY.  Fisher,  11  Gratt.  492;  Lane  v.  Tidball, 

I  Gil.  (Va.)  132;    11  Leigh,  556;    Hunt  v.  Bass,  2  Dev.  Eq. 
292 ;    Johnson  v.  Eason,   3  Ired.  Eq.  330 ;   Singleton  v.  Scott, 

II  Iowa,  589  ;  Jenks  v.  Alexander,  11  Paige,  619  ;   Outwater  v. 
Berry,  2  Halst.  Ch.  63;  Richards  v.  Holmes,  18  How.  143. 

Mr.  J.  W.  Waughop,  for  the  appellees : 

The  notice  of  the  sale  was  ample,  and  the  sale  was  kept 
open  after  the  hour  from  thirty  to  forty  minutes,  and  the 
bidding  was  unobstructed. 

The  record  fails  to  show  that  Wier,  or  Hill,  his  agent,  had 
any  notice  of  the  matters  complained  of  in  the  bill,  and  there 
is  nothing  in  the  record  which,  if  known,  would  affect  the 
sale.  An  innocent  purchaser  is  protected.  Hosmer  v.  Camp- 
bell, 98  111.  572 ;  Jenkins  v.  Pierce,  98  id.  646. 

Messrs.  J.  P.  &  T.  E.  Wilson,  for  the  appellees  Hamble- 
ton  and  Eoff : 

The  bill  alleges  no  defect  or  irregularity  in  the  sale  of 
block  5  in  December,  1879,  under  which  Hambleton  and  Eoff 
claim  title  to  the  block. 
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The  tender  of  the  amount  due  under  the  trust  deed  in 
February,  by  Ventres,  did  not  satisfy  the  debt. 

The  sale  of  block  5  in  December,  1879,  is  not  dependent 
upon  the  validity  of  the  sale  of  block  6  in  February,  1879. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  was  filed  by  appellants,  against  appel- 
lees, for  the  purpose  of  setting  aside  the  sale  of  two  tracts  of 
land  in  the  south  addition  to  Englewood.  The  sales  were 
made  at  different  times,  and  by  different  persons,  named  in 
a  trust  deed  executed  by  D.  H.  Pike  to  Junius  B.  Cobb,  to 
secure  the  sum  of  $4000,  with  interest  at  eight  per  cent  per 
annum,  payable  to  appellee  Wenham.  The  trust  deed  con- 
tained a  provision  that  "in  case  of  the  death,  inability  or 
refusal  to  act  of  the  party  of  the  second  part,  Lucius  M.  Cobb 
is  made  successor  in  trust,  with  like  power  and  authority, 
etc. ;  and  in  case  of  the  death,  absence,  or  inability  or  refusal 
to  act,  of  said  party  of  the  second  part  and  Lucius  M.  Cobb, 
Benjamin  E.  Gallup  is  appointed  successor,  with  like  power 
and  authority, "  etc. 

The  deed  of  trust  was  given  to  secure  a  balance  of  the 
purchase  money  of  the  property  from  Wenham.  It  had  all 
been  paid  but  $500,  and  some  accrued  interest,  amounting  in 
the  aggregate  to  about  $6 S3. 25,  at  the  time  the  first  sale  was 
made,  on  the  25th  of  February,  1879.  Appellants  Ventres 
and  Haskell  subsequently  purchased  the  premises  of  Pike, 
on  a  consideration  expressed  in  the  deed  of  $10,000,  and 
assumed  the  unpaid  portion  of  this  incumbrance.  They  con- 
veyed block  5  to  one  Perry,  on  the  consideration  of  $5000, 
as  expressed  in  the  deed,  and  Perry,  on  a  like  consideration 
mentioned  in  the  deed,  conveyed  it  to  appellant  Mrs.  Hun- 
tington, on  the  22d  of  January,  1879.  It  is  claimed  that 
when  she  purchased,  all  of  the  indebtedness  but  $500  of 
principal,  and  about  $200  of  interest,  had  been  paid.     The 
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lien  to  secure  its  payment  was  on  both  blocks  5  and  6,  em- 
bracing ten  acres. 

A  receipt  from  Wenham  to  Mrs.  Huntington,  for  a  payment 
made  by  D.  L.  Perry,  for  $594,  on  the  indebtedness  secured 
by  this  trust  deed,  was  read  in  evidence,  and  it  is  claimed  paid 
the  incumbrance  on  her  lot.  It  is  claimed  that  block  6  being 
ample  security  for  the  balance,  she  in  equity  was  fully  re- 
leased, as  well  as  block  5,  from  further  liability.  Haskell 
being  unable  to  meet  his  part  of  the  incumbrance,  and  the 
money  not  being  paid,  Lucius  M.  Cobb,  claiming  to  be  suc- 
cessor of  Junius  B.,  advertised  the  property  for  sale,  Febru- 
ary 25,  1879.  On  the  evening  before  the  sale,  Wenham  and 
Ventres  met,  and  it  was  concluded  that  Ventres  should  pur- 
chase block  6  in  full  satisfaction  of  the  lien  on  the  two  blocks. 
Next  morning  they,  with  Cobb  and  others,  met  at  the  place  of 
sale,  and  Ventres  asked  time  to  send  to  the  bank  to  procure  a 
certified  check  for  the  money,  with  which  to  pay  the  amount 
of  the  lien  when  he  became  the  purchaser.  He  claims  that 
Cobb  agreed  to  keep  the  sale  open  until  eleven  o'clock,  and 
this  was  assented  to  by  Wenham  and  his  attorney.  They 
contend  that  the  agreement  only  extended  it  to  a  reasonable 
time  to  send  to  the  bank  to  procure  the  check.  A  messenger 
was  sent  to.  the  bank,  and  Ventres  left,  and  was  absent  a 
short  distance  from  the  place,  and,  as  he  claims,  in  sight  of 
Cobb  and  Wenham.  On  his  return,  together  with  the  mes- 
senger sent  for  the  certified  check,  (having  procured  it,)  the 
sale  of  both  blocks  had  been  made.  Wier  purchased  block  6, 
at  $505,  represented  by  Maston  Hill,  as  his  agent,  and  block  5 
was  sold  to  John  Anderson,  at  $218.  Anderson  learning  the 
facts,  and  that  the  sale  would  be  contested,  declined  to  pay 
the  amount  bid. 

Appellants  claim  that  this  sale  was  made  within  fifteen 
minutes  after  the  agreement  to  keep  the  sale  open  was  made, 
and  their  witnesses  so  testify ;  but  appellees  claim,  and  some 
of  their  witnesses  so  testify,  that  it  was  thirty-five  minutes. 
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Immediately  after  the  sale  was  closed,  Ventres  tendered  the 
check  for  $723.25,  as  payment  in  full  for  debt,  interest  and 
costs,  to  Wenham,  but  it  was  declined,  and  he  was  told  the 
sale  had  been  made,  and  they  could  afford  him  no  relief. 
He  at  once  saw  Cobb,  and  protested,  and  saw  -Hill,  who  had 
bid  in  block  6  for  Wier,  and  claimed  that  the  sale  was  in 
fraud  of  his  rights.  That  afternoon  he  offered  to  pay  to 
Wenham  and  Cobb  the  full  amount  of  debt,  interest  and 
costs,  in  currency,  but  he  declined  to  receive  it.  Ventres  had 
the  money  in  his  hand  when  he  made  the  offer,  but  it  was 
declined.  Gallup  afterwards  advertised  block  5,  and  sold  it, 
in  the  following  December,  to  Hambleton  and  Eoff,  for  $375. 
Gallup  claimed  to  act  as  trustee  under  the  deed. 

On  these  facts  the  court  below  dismissed  the  bill,  and  com- 
plainants appeal,  and  assign  errors. 

Cobb,  who  was  claiming  to  be  the  trustee  under  the  deed, 
seems  to  have  considered  himself  as  having  been  appointed 
and  acting  solely  in  and  for  the  interest  of  Wenham.  He 
acted  as  though  he  was  not  required  to  act  fairly  towards  the 
debtor,  or  those  having  derived  title  from  him,  and  having 
an  interest  in  the  property  pledged  for  the  payment  of  the 
money.  The  trustee,  in  such  cases,  is  selected  by  the  parties 
because  they  have  confidence  in  his  honesty,  fairness  and 
competency.  He  is  agreed  on  as  trustee  by  both  debtor  and 
creditor,  and  becomes  equally  the  trustee  of  both.  (Meacham 
v.  Steele,  93  111.  135.)  The  trustee  is  appointed  by  the  debtor, 
and  derives  all  of  his  power  from  him,  and  it  can  require  no 
authority  to  prove  he  is  the  trustee  of  the  debtor.  But  the 
relation  of  trustee  imposes  the  duty  of  acting  fairly,  honestly, 
and  for  the  best  interests  of  all  parties  having  rights  in  the 
property,  but  singularly  enough,  such  trustees  frequently,  if 
not  generally,  seem  to  suppose  they  are  the  mere  agents  of 
the  creditors,  to  aid  them  in  obtaining  advantages  over  the 
debtor,  and  not  unfrequently  lend  themselves  to  the  creditors 
to  oppress  and  wrong  the  debtor.     Such  trusts  have  been  the 
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source  of  abuse  and  oppression  to  such  an  extent,  that  the 
legislature,  no  doubt  for  that  reason,  was  largely  influenced  in 
prohibiting  sales  under  such  powers,  and  has  required  them 
to  be  foreclosed  in  equity,  that  the  rights  of  those  making 
such  instruments  may  be  protected.  (See  Pub.  Laws,  1879, 
page  211.)  Of  this  doctrine  there  can  be  no  question.  All 
the  authorities,  and  they  are  numerous,  hold  that  a  trustee 
must  act  with  the  utmost  good  faith  with  all  parties  having 
an  interest  in  the  property  or  fund ;  that  it  is  his  duty  to  use 
all  reasonable  efforts  to  protect  their  interests  ;  that  he  must, 
for  that  purpose,  use  the  same  efforts  that  prudent  men 
usually  employ  in  the  protection  of  their  interests.  This 
has  always  been  demanded  of  persons  exercising  trusts,  and 
nothing  less  will  satisfy  the  requirements  of  the  law. 

Did  Cobb  use  that  diligence  in  this  case  ?  He,  as  a  part  of 
his  duty,  was  required  to  procure  the  best  price  the  property 
could  be  made  to  bring,  with  reasonable  effort.  Did  he  dis- 
charge this  duty?  The  evidence  shows  he  did  not.  Ventres 
informed  him  that  he  would  bid  the  whole  amount  of  the 
debt,  interest  and  costs  for  block  6,  if  he  would  keep  the 
sale  open  till  eleven  o'clock, — only  one  hour.  He  knew  that 
Ventres  had  gone,  or  sent  a  messenger,  to  a  bank,  to  procure 
a  certified  check  for  the  amount,  but  he  failed  to  wait,  as  is 
admitted,  more  than  thirty-five  minutes,  and  as  we  think  the 
preponderance  of  the  evidence  shows,  not  more  than  fifteen 
minutes.  He  sold  it  for  more  than  $200  less  than  Ventres 
told  him  he  would  bid  if  he  was  afforded  time  to  get  such  a 
check  as  was  demanded  by  Cobb,  and  the  evidence  shows  the 
check  came  but  a  few  minutes  after  the  sale  was  closed.  Can 
any  one  believe  that  had  this  property  been  his  own  he  would 
have  sold  it  at  this  sacrifice,  to  say  nothing  of  the  large  sacri- 
fice from  its  true  value,  as  indicated  by  the  consideration 
named  in  the  deeds  ?  Then  he  unnecessarily  sold  block  5 
for  §218, — property  for  which  Mrs.  Huntington  had,  but  a 
short  time  before,  paid,  as  is  named  in  her  deed,  $5000.     Is 
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it  possible  to  hold  this  is  good  faith  to  Ventres  or  to  her? 
It  has  the  appearance,  when  all  the  facts  are  considered, 
that  there  was  a  combination  between  Wenharn,  Cobb,  and 
the  purchasers,  to  wrong  and  oppress  those  having  the  title 
to  the  property ;  that  there  was  a  scheme  by  which  to  deprive 
them  of  their  property  at  a  vast  sacrifice,  under  the  mere 
forms  of  law;  that  the  trustee,  instead  of  protecting  their 
interests,  used  the  power  conferred  by  the  deed  to  oppress 
and  wrong  them, — to  perpetrate  injustice  and  iniquity.  The 
legislature  did  not  deprive  trustees  of  power  of  sale  under 
such  deeds  any  too  soon,  when  they  were  being  used  as  engines 
of  oppression  and  fraud. 

Again,  it  was  the  duty  of  Cobb  to  protect  the  rights  of 
Mrs.  Huntington.  She  had  paid  her  fall  share  of  the  incum- 
brance, and  her  block  was  released  in  equity,  unless  the  other 
property  could  not,  with  reasonable  effort,  be  made  to  bring 
enough  to  satisfy  the  balance.  Cobb  was  offered  enough  for 
the  purpose  if  he  would  keep  the  sale  open  for  an  hour,  and 
he  admits  that  he  agreed  to  do  so  for  a  sufficient  time  to 
procure  the  check.  He  knew  that  it  had  been  sent  for,  and 
that  Ventres  was  within  call,  and  still  he  sold  property  worth, 
as  appears  from  the  consideration  named  in  the  deeds  in 
evidence,  at  least  $10,000,  for  $723,  and  the  block  costing 
Mrs.  Huntington,  a  short  time  before,  $5000,  was  sacrificed 
at  $218.  Is  this  as  honest,  prudent  men  transact  their  own 
business?  Most  assuredly  not.  Can  there  be  any  other 
inference  than  that  Cobb  intended  to  perpetrate  a  fraud,  or 
was  the  mere  instrument  in  the  hands  of  Wenham  to  perpe- 
trate a  gross  wrong  and  fraud?  His  conduct  is  attempted 
to  be  justified  because,  it  is  claimed,  Ventres  was  at  least  a 
few  minutes  tardy  in  procuring  the  check.  Such  sharp  de- 
vices can  never  be  sanctioned  by  a  court  of  justice.  Even  if 
Cobb  had  made  no  promise  to  keep  the  sale  open  for  any 
period  of  time,  it  was  his  plain  and  simple  duty  to  have  done 
so   as  there  was  a  promise  from  Ventres  to  bid  the  amount 
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of  debt,  interest  and  costs  on  block  6,  and  become  the  pur- 
chaser. It  is  merely  sticking  in  the  bark,  to  contend  about 
a  few  minutes  of  time  when  important  interests  were  con- 
cerned. It  was  the  duty  of  Cobb  to  have  permitted  Ventres 
to  bid  in  his  own  property,  under  the  circumstances,  and  it 
was  unjust  to  take  such  an  advantage  of  him,  and  to  thus 
deprive  him  of  such  valuable  rights  and  visit  upon  him  such 
wrong, — and  this,  too,  by  the  man  selected  by  the  grantor  in 
the  trust  deed  to  protect  his  rights,  and  those  who  might 
succeed  to  them. 

Perry  and  Haskell  both,  at  the  sale,  protested  against  clos- 
ing it,  because  Ventres  had  gone  for  the  money.  This  Hill, 
the  agent  of  Wier,  must  have  heard,  because  he  was  there, 
and  had  bid  on  the  property ;  but  if  it  could  be  doubted  that 
he  did,  he  was  fully  informed  of  the  fraud  before  he  paid  the 
money  and  obtained  a  deed  for  the  property.  This  rendered 
Wier  a  purchaser  with  notice.  Notice  to  an  agent  is  notice 
to  his  principal  in  all  such  transactions.  In  the  light  of  this 
evidence  Wier  must  be  held,  constructively,  a  party  to  the 
fraud,  because  his  agent  went  on  and  completed  the  purchase 
after  being  notified  of  the  facts,  when  he  could  have  refused 
to  proceed  with  the  purchase  without  incurring  the  slightest 
liability.  He  did  not  refrain,  but  entered  into  and  aided  in 
its  consummation.  Wier  being  thus  charged  with  notice,  the 
conveyance  to  him  should  have  been  set  aside  as  to  that  block. 

It  is  the  well  settled  law  that  the  payment  of  the  debt, 
secured  by  a  mortgage  with  a  power  of  sale,  defeats  or  ends 
the  power.  The  payment  of  the  debt  extinguishes  the  mort- 
gage and  the  power.  (Redmond  v.  Packenliam,  66  111.  434  ; 
Lycoming  Fire  Ins.  Co.  v.  Jackson,  83  id.  302.)  And  it  has 
been  held  that  a  tender  of  the  amount  of  debt,  interest  and 
costs  extinguishes  the  power  in  a  mortgage  to  sell  the  prop- 
erty. (Bennett  v.  Deninston,  5  Johns.  Ch.  35 ;  2  Washburn 
on  Eeal  Prop.  p.  79,  sec.  10.)  No  distinction  in  this  respect 
can  be  taken  between  a  mortgage  and  trust  deed  with  power 
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to  sell.  The  power  is  the  same,  its  source  is  tlie  same,  its 
purpose  is  the  same,  and  it  can  be  exercised  only  in  case  of  a 
default.  There  never  is,  in  such  a  case,  a  particle  of  power 
to  sell  until  there  is  a  default  in  payment  Without  the 
default  there  is  no  power.  That  depends  for  its  exercise  on 
the  contingency  of  a  default.  If  there  is  no  default,  and  the 
trustee  assumes  to  sell,  all  persons  purchase  at  their  peril. 
Bidders  must  see  to  it  that  at  least  a  portion  of  the  debt  thus 
secured  remains  due  and  unpaid,  and  that  it  is  in  default, 
according  to  the  terms  and  conditions  imposed  by  the  power. 
In  this  case,  on  the  day  of  the  first  sale  Ventres  tendered  the 
full  amount  of  the  debt,  interest  and  costs,  to  both  Wenham 
and  Lucius  M.  Cobb.  Anderson,  who  purchased  block  5, 
refused  to  pay  the  money  bid  by  him,  and  complete  his  pur- 
chase, because  he  had  learned  the  facts.  The  sale  of  block  5 
having  fallen  through  immediately  after  the  tender  was  made, 
what  was  then  the  attitude  of  the  case  ?  A  tender  had  been 
made  of  the  amount  of  the  incumbrance  on  both  blocks  of 
the  property,  the  sale  of  one  had  fallen  through,  and  the 
other  had  been  fraudulently  made,  and  in  equity  should  have 
been  canceled,  and  block  6  should  not  have  been  conveyed  to 
Weir.  This,  then,  in  equity,  was  as  though  no  sale  had  been 
made,  and  the  tender  was  therefore  in  time,  and  was  good. 
If  it  be  said  that  the  money  was  not  shown  or  counted,  it 
may  be  answered  that  Ventres  had  the  money  in  his  hand, 
and  offered  to  pay  it  in  discharge  of  the  incumbrance,  but 
both  Wenham  and  Cobb  refused  to  receive  it, — not  because 
the  amount  or  kind  of  money  was  not  correct,  but  because 
they  claimed  they  had  no  power,  as  the  matter  had  gone 
beyond  their  control.  Had  they  desired  to  avoid  the  effect 
of  the  tender  they  should  have  demanded  the  money,  and 
had  Ventres  failed,  or  had  he  refused,  then  the  operation  of 
the  tender  would  have  ceased. 

There  being  a  sufficient  tender  shown,  Gallup  had  no  power 
to  make  the  sale  when  he  did.     It  was  without  power,  and 
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Mrs.  Huntington  has  the  right  to  have  the  deed  to  Hambleton 
canceled,  and  a  reconveyance  to  her,  and  the  court  erred  in 
refusing  to  render  such  a  decree.  Equity  requires  that  the 
balance  of  the  debt  should  be  paid  into  court  on  setting  aside 
the  sales,  and  it  should  be  distributed  between  the  purchasers 
in  proportion  to  the  amount  severally  paid  by  them  at  these 
purchases. 

The  decree  is  reversed  and  the  cause  remanded. 

Decree  reversed. 


Appollos  C.  Edgerton 

v. 

Cornelia  E.  Weaver  et  al. 

Filed  at  Ottawa  November  20,  1S82. 

1.  Evidence — burden  of  proof  to  show  contract  to  pay  interest  on 
interest.  In  a  suit  where  the  plaintiff  seeks  to  recover  interest  on  interest 
after  due,  the  burden  of  proof  is  upon  him  to  prove  a  promise  to  pay  such 
interest,  for  a  consideration  deemed  valuable  in  law,  and  an  acceptance  of 
such  promise,  either  actual  or  constructive. 

2.  Consideration— forbearance  to  sue.  Where  forbearance  is  relied 
on  as  the  consideration  of  a  promise,  the  proof  must  show  more  than  that 
it  was  followed  by  forbearance.  It  must  appear,  not  only  that  the  promise 
was  made  for  the  purpose  of  obtaining  time,  and  that  time  was  actually  given, 
but  also  that  the  indulgence  thus  accorded  was  in  pursuance  of  the  request 
implied  by  the  promise. 

3.  Appeals — review  of  facts.  On  an  ordinary  claim  against  an  estate, 
taken  by  appeal  to  the  Appellate  Court,  where  the  judgment  below  is  affirmed, 
this  court  is  precluded  from  investigating  any  and  all  disputed  questions  of 
fact,  and  all  matters  relating  to  the  character,  force  and  effect  of  the  testi- 
mony, on  appeal  or  error. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
DeKalb  county;   the  Hon.  C.  W.  Upton,  Judge,  presiding. 
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Statement  of  the  case. 

Appellant,  as  surviving  executor  of  the  estate  of  Gurdon 
H.  Edgerton,  deceased,  filed  a  claim  in  the  county  court 
of  DeKalb  county,  against  the  estate  of  Norman  Weaver, 
deceased,  based  on  a  note  and  an  alleged  promise  to  pay 
interest  upon  the  interest  due  thereon, — of  which  note,  and 
a  statement  of  the  payments  made  thereon,  the  following  is 
a  copy : 

"$1240.  For  value  received  I  promise  to  pay  Charles 
A.  Edgerton  and  Appollos  C.  Edgerton,  executors  of  the 
estate  of  Gurdon  H.  Edgerton,  deceased,  the  sum  of  one 
thousand  two  hundred  and  forty  dollars,  by  the  first  day  of 
June,  in  the  year  1866,  with  annual  interest  at  ten  per  cent 
per  annum,  interest  payable  on  the  first  day  of  June  in  each 
and  every  year. 

"Dated  September  29,  1860,  DeKalb  county,  Illinois. 

(Signed.)  Norman  Weaver.  " 

Indorsed:  "$1000  rec'd  March  10,  1876.  $500  June  30, 
1876.  $500  September  20,  1876.  $500  October,  1876.  $600 
December  25,  1876.     $400  September  23,  1878." 

The  county  court  found  there  was  nothing  due  the  claim- 
ant. From  that  decision  an  appeal  was  taken  to  the  circuit 
court  of  that  county.  The  cause  was  there  tried  by  the 
court,  without  the  intervention  of  a  jury,  and  that  court  also 
gave  judgment  against  the  claimant.  The  claimant  then 
appealed  to  the  Appellate  Court  for  the  Second  District,  and 
assigned  as  error  in  that  court — 

First — The  court  erred  in  refusing  proper  evidence. 

Second — The  finding  of  the  court  was  against  the  weight 
of  evidence. 

Third — The  court  erred  in  denying  the  motion  for  a  new 
trial,  and  entering  judgment. 

The  Appellate  Court  affirmed  the  judgment  of  the  circuit 
court,  and  the  case  is  brought  here  by  appeal  from  that  judg- 
ment. 
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Briefs  of  Counsel. 

Mr.  Frank  E.  Stevens,  for  the  appellant : 

A  promise  to  pay  interest  upon  interest  due  and  unpaid 
at  the  time  of  the  promise,  is  valid  in  law.  Camp  v.  Bates, 
11  Conn.  4S8.;  VanBenschooten  v.  Laivson,  9  Johns.  Ch.  313; 
Mowry  v.  Bishop,  5  Paige,  98 ;  Wilcox  v.  Rowland,  23  Pick. 
167;  Fobcs  <£  Adams  v.  Cantfield,  3  Ham.  17;  Niles  v.  Sink- 
ing Fund,  8  Blackf.  158;  Pawling  v.  Pawling,  4  Yeates,  229 ; 
Kennon  v.  Dickens,  Cam.  &  Nor.  Eep.  (N.  C.)  357 ;  Haivorth 
v.  Hiding  ct  al.  87  111.  23. 

Forbearance  to  enforce  payment  was  a  sufficient  consider- 
ation. Underwood  v.  Hossack,  38  111.  208  ;  Austin  v.  Bainter, 
50  id.  308. 

The  assent  of  the  creditor  to  forbear  may  be  inferred  from 
his  acts  in  not  suing  and  profiting  thereby.  1  Parsons  on 
Contracts,  (6th  ed.)  476,  483,  478  ;  Miller  v.  McManis,  57  111. 
130;  Bobbins  v.  People,  95  id.  178;  Moore  et  al.  v.  Rogers, 
19  id.  347;  Dixon  v.  Bael,  21  id.  203;  Moline  Water  Power 
and  Man/.  Co.  v.  Webster,  26  id.  233 ;  Hard,  Admr.  v.  Slaten, 
43  id.  34S. 

Messrs.  Lowell  &  Carnes,  for  the  appellees : 

Interest  is  payable  on  interest  only  on  express  contract 
made  after  the  interest  has  become  due.  Leonard  v.  Villers, 
23  111.  377 ;  Barker  et  al.  v.  International  Bank,  80  id.  101 ; 
Young  v.  Hill,  67  N.  Y.  162. 

Before  forbearance  is  a  good  consideration  for  a  promise 
to  pay  interest,  there  must  be  an  express  agreement  to  for- 
bear. Mere  delay  without  such  an  agreement  will  not  suffice. 
Thompson  v.  Leith,  4  Jur.  (N.  S.)  1091;  Brown  v.  Barkham, 
1  P.  Wms.  652. 

There  was  no  valid  binding  contract  to  forbear  for  any 
length  of  time,  and  hence  the  promise  to  pay  interest  on  the 
interest  due,  was  void  for  want  of  consideration  and  mutuality. 
McKinlay  v.  Watkins,  13  111.  140 ;  Olney  v.  Howe,  89  id.  560 ; 
Chitty  on  Contracts,  13 ;  Story  on  Contracts,  sees.  377,  378. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  case  seems  to  have  been  considered  by  the  Appel- 
late Court  purely  as  presenting  only  a  question  of  fact,  viz: 
whether  the  evidence  sustained  the  judgment  of  the  circuit 
court, — for  although  one  of  the  errors  assigned  in  that  court 
is  that  the  circuit  court  erred  in  rejecting  proper  evidence, 
no  point  appears  to  have  been  made  in  argument  on  such 
ruling,  and  the  abstract  furnishes  no  ground  for  the  error. 
There  is,  in  our  opinion,  no  question  of  law  before  us. 

The  credits  indorsed  on  the  note  which  was  read  in  evidence 
exceed,  by  a  considerable  sum,  the  amount  of  the  principal 
of  the  note  and  simple  interest  thereon  at  the  rate  provided 
by  the  terms  of  the  note, — i.  e.,  ten  per  cent;  and  it  was 
not  controverted  that  those  payments  were  in  fact  made  at 
the  dates  they  respectively  bear.  The  sole  controversy  was, 
whether  there  was  a  contract  to  pay  interest  upon  interest. 
Appellant  asserted  there  was  such  a  contract,  while  appellees 
denied  its  existence.  Necessarily,  upon  this  question  the 
burden  was  upon  appellant,  and  it  was  incumbent  upon  him 
to  prove  a  promise  to  pay  such  interest  for  a  consideration 
deemed  valuable  in  law,  and  an  acceptance  of  such  promise, 
either  actual  or  constructive. 

The  consideration  claimed  for  the  promise  to  pay  interest 
upon  interest  was  forbearance,  pursuant  to  the  promise. 
But  clearly  it  was  a  question  of  fact,  first,  whether  there  was 
such  a  promise ;  sec®nd,  if  such  promise,  upon  what  consid- 
eration ;  and  third,  whether  there  was  an  acceptance  of  such 
promise. 

A  promise  to  pay  the  debt  of  another,  it  has  been  held, 
can  not  be  rendered  binding  by  proof  that  it  was  followed  by 
forbearance,  unless  there  be  something  to  show,  not  only  that 
it  was  made  for  the  purpose  of  obtaining  time,  and  that  time 
was  actually  given,  but  that  the  indulgence  thus  accorded 
was  in  pursuance  of   the  request  implied  by  the  promise. 
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Snyder  v.  Leibengood,  4  Barr,  305  ;  Cobb  v.  Page,  5  Harris, 
469  ;  Shupe  v.  Galbrcdth,  8  Casey,  10;  Young  v.  Hill  et  al.  67 
N.  Y.  167.  The  question  is  one  of  fact,  which  can  not  be 
found  affirmatively  in  the  absence  of  proof.  (Ibid.)  And  so, 
obviously,  whether  actual  forbearance,  following  a  promise 
to  pay  interest  upon  interest  for  forbearance,  is  evidence  of 
an  acceptance  of  the  promise,  is  a  question  of  fact.  If,  under 
all  the  circumstances  in  evidence  throwing  light  upon  the 
question,  it  is  reasonable  to  believe  the  party  acted  upon  the 
faith  of  and  pursuant  to  the  promise,  a  jury  would  be  justi- 
fied in  finding  that  he  so  acted, — otherwise  not.  But  it  is  a 
mere  matter  of  reasoning  about  human  affairs,  in  which  the 
individual  knowledge  and  experience  of  the  reasoner  as  to 
the  motives  of  human  action  become  a  factor.  It  is  finding 
a  fact  from  circumstantial  evidence, — or,  as  is  said  by  some 
writers  on  evidence,  a  principal  fact  from  subordinate  evi- 
dentiary facts.  If  the  question  were  whether  there  was  an 
express  acceptance  by  words,  there  could  be  no  difficulty  in 
perceiving  the  question  to  be  purely  one  of  fact ;  yet  the 
only  difference  between  that  and  the  present  question  is  that 
between  direct  and  circumstantial  evidence.  There  the  proof 
is  direct,  and  it  is  only  to  determine  whether  it  shall  be 
believed ;  here  it  is  indirect,  and  requires  reasoning,  as  well 
as  perception  and  memory.  But  the  conclusion  is  all  the 
time  one  of  fact, — in  the  one  case,  from  evidence  directly  to 
the  point ;  in  the  other  case,  from  evidence  more  remote,  but, 
it  may  be,  equally  convincing. 

In  Bridge  Company  v.  Comrs.  of  Highways,  101  111.  519,  we 
held  that  under  section  89  of  the  amended  Practice  act  of 
1877,  the  sufficiency  of  the  evidence  to  support  the  finding  in 
the  circuit  court,  however  clear  the  question,  would  not  be 
inquired  into,  and  we  there  said :  "The  plaintiff  in  every 
action  either  assumes  or  expressly  charges  upon  the  record 
the  existence  of  certain  facts,  upon  the  proof  or  admission 
of  which  his  right  of  recovery  depends.     These  facts,  thus 
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assumed  or  directly  alleged  to  exist,  are  the  principal  facts 
pertaining  to  the  suit.  Sometimes  they  are  established  or 
proved  by  direct  testimony,  but  they  are  often,  indeed  most 
generally,  established  by  the  proof  of  other  facts,  from  which 
their  existence  is  inferred.  The  latter,  being  mere  evidence 
of  the  principal  facts,  are  properly  designated  as  evidentiary 
facts,  and  are  so  known  to  the  law.  Both  of  these  classes  of 
facts  we  understand  to  fall  within  the  statutory  provisions 
that  make  the  judgments  of  the  Appellate  Court  'final  and 
conclusive  as  to  all  matters  of  fact  in  controversy.'  In  short, 
we  understand  that  the  ultimate  facts  to  be  proven  on  the 
trial,  together  with  all  subordinate  facts  offered  as  mere 
evidence  of  their  existence,  fall  within  the  general  statutory 
description,  'all  matters  of  fact  in  controversy,'  and  as  to 
such  matters  the  statute  declares  the  judgment  of  the  Appel- 
late Court  shall  be  final.  The  ultimate  propositions  to  be 
proven,  the  evidence  submitted  in  support  of  them,  the  find- 
ing of  the  trial  court  on  those  propositions,  and  the  judgment 
of  the  Appellate  Court  upon  such  findings,  are  matters  which 
this  court  is  not  permitted  to  review  where  no  exception  has 
been  taken  or  question  of  law  has  otherwise  been  preserved 
upon  the  record." 

Whether  the  evidence  clearly  and  decidedly  preponderates 
one  way  or  the  other  is  manifestly  of  no  consequence,  since 
to  determine  this  requires  us  to  go  into  the  controverted 
question  of  fact.  Nor  can  it  make  any  difference  whether 
evidence  be  given  upon  one  side  only,  or  on  both,  or  by  but 
one  or  by  many  witnesses,  for  in  a  controversy  of  fact  the 
party  holding  the  negative  may  insist  that  the  evidence  intro- 
duced by  the  party  holding  the  affirmative  is  insufficient,  and 
on  this  ground  alone  controvert  the  question  of  fact. 

The  fallacy  of  counsel  for  appellant  lies  in  supposing  that 
the  one-sidedness  of  the  evidence,  or  its  sufficiency  to  prove  a 
fact  in  issue,  can  at  all  be  inquired  into  by  this  court.  As 
we  said  in  a  case  in  all  respects  analogous,  (Fitch  v.  Johnson, 
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KM  111.  118,)  after  quoting  the  statute:  "All  matters  relat- 
ing to  the  character,  force  and  effect  of  the  testimony,  which 
counsel  for  appellant  have  discussed  with  so  much  earnest- 
ness and  ability,  are  not  before  us  at  all,  and  by  the  above 
provision  of  the  statute  we  are  expressly  forbidden  to  con- 
sider them."  Propositions  of  law  might  have  been  presented 
to  the  court  whereby  the  ruling  of  the  judge  on  the  various 
legal  aspects  of  the  case  might  have  been  obtained,  (Fitch  v. 
Johnson,  supra,)  but  this  was  not  done. 

There  being  no  question  of  law  before  us,  the  judgment  of 
the  Appellate  Court  must  be  affirmed. 

Judgment  affirmed. 


David  Kreigh  et  al. 

v. 
John  J.  Sherman. 

Filed  at  Ottawa  November  20,  1882. 

1.  Appeals—; finding  of  facts  by  Appellate  Court.  The  affirmance  of  a 
judgment  by  the  Appellate  Court  implies  a  finding  of  the  facts  in  the  same 
way  they  were  found  in  the  trial  court;  and  where  the  action  is  upon  a  prom- 
issory note,  and  infancy,  and  illegality  of  the  consideration  are  pleaded,  such 
finding  of  the  facts  upon  issues  thus  formed  can  not  be  reviewed  by  this 
court. 

2.  Error — will  not  always  reverse.  An  error  in  the  admission  of  evi- 
dence which  does  no  injury,  as,  where  the  same  fact  has  been  shown  by  other 
unobjectionable  evidence,  is  no  ground  for  a  reversal  of  the  judgment. 

3.  Practice — when  to  object  to  question  to  witness.  An  objection  to  a 
question  to  a  witness  comes  too  late  when  made  for  the  first  time  in  this 
court.     It  should  be  made  at  the  time  the  question  is  propounded. 

4.  Evidence — question  to  party— whether  improper.  On  the  trial  of  a 
suit  upon  a  promissory  note,  in  which  one  of  the  defences  was  that  the  note 
was  given  for  money  due  and  owing  upon  a  gambling  contract  for  the  pur- 
chase of  options  on  the  board  of  trade,  the  court  asked  one  of  the  plaintiffs, 
who  was  a  witness  in  the  case,  if  there  was  no  understanding  between  him 
and  the  defendant  that  he  was  to  furnish  pork  or  grain,  and  whether  the 
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whole  of  the  transaction,  from  beginning  to  end,  was  not  merely  to  charge  the 
defendant  with  the  differences  that  might  have  grown  out  of  the  transactions: 
Held,  that  there  was  no  special  objection  to  the  questions. 

5.  Instruction — modifying ,  by  directing  jury  to  the  evidence,  no  error. 
The  modifying  of  instructions,  by  calling  the  attention  of  the  jury  to  the  fact 
of  their  duty  to  determine  the  nature  and  character  of  the  transaction  in  dis- 
pute between  the  parties,  from  all  the  evidence  in  the  case,  is  not  an  error. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Mr.  Geo.  F.  Westover,  for  the  appellants : 

The  burden  of  proof  was  upon  appellee  to  establish  the 
defence  of  infancy.  2  Greenleaf  on  Evidence,  sec.  362 ; 
Borthwick  v.  Carruthers,  IT.  K.  648 ;  Leader  v.  Barry,  1 
Esp.  253;  Jeure  v.  Ward,  2  Starkie,  326. 

An  entry  in  a  family  bible  is  but  the  declaration  of  the 
person  making  it,  and  can  not  be  read  in  evidence  if  the 
person  who  made  it  is  alive,  and  can  be  produced.  1  Green- 
leaf  on  Evidence,  sec.  104,  and  note;  Fosgate  v.  Herkimer 
H.  and  M.  Co.  12  Barb.  352;  Stein  v.  Bowman,  13  Pet.  220; 
Chapman  v.  Chapman,  2  Conn.  347. 

Even  with  all  proper  proof  of  genuineness,  such  entries 
can  not  be  read  in  evidence,  except  in  cases  where  the  oral 
declarations  of  the  parties  are  admissible.  1  Greenleaf  on 
Evidence,  sees.  103,  105. 

The  testimony  of  appellee  was  but  hearsay,  and  should 
have  been  excluded,  as  long  as  the  parents  were  both  living, 
and  at  hand. 

The  undisputed  facts  do  not  show  a  gambling  contract, 
and  a  new  trial  should  have  been  granted.  Sanborn  v.  Bene- 
dict, 78  111.  309;  Follansbee  v.  Adams,  86  id.  13;  Logan  v. 
Musick  d  Brown,  81  id.  418;  Wolcott  v.  Heath,  78  id.  433; 
Corbett  v.  Underwood,  83  id.  330. 

Even  gambling  contracts  are  not  void  at  common  law, 
except   when  they  are   indecent   or  immoral,  or  tend   to  a 
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breach  of  the  peace,  or  are  against  public  policy,  and  to  ren- 
der a  contract  void  as  a  wager  contract,  it  must  be  brought 
within  the  terms  of  the  statute. 

The  court,  upon  the  trial  of  the  cause,  asked  of  the  appellee 
Davies,  who  was  a  witness,  while  testifying,  an  improper 
question,  using  language  calculated  to  influence  and  bias  the 
jury,  against  appellants. 

Mr.  Irus  Coy,  for  the  appellee : 

Upon  the  issue  of  a  ratification  of  the  contract  after  coming 
of  age,  the  burden  of  proof  is  on  the  plaintiff.  2  Greenleaf 
on  Evidence,  sec.  367. 

That  the  contract  was  illegal  as  a  gambling  one,  see  Logan 
v.  Mustek  dc  Brown,  81  111.  415 ;  Tenney  et  al.  v.  Foote,  95  id. 
99 ;  Pickering  et  al  v.  Case,  79  id.  330. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  by  appellants,  in 
the  Superior  Court  of  Cook  county,  against  John  J.  Sherman, 
to  recover  the  amount  of  a  promissory  note  which  he  executed 
on  the  15th  day  of  November,  1876,  payable  to  the  order  of 
appellants,  on  demand,  after  date.  The  defendant  pleaded 
to  the  action,  first,  that  he  was  a  minor  when  the  note  was 
executed ;  and  secondly,  that  the  consideration  of  the  note 
was  a  sum  of  money  due  and  owing  upon  a  gambling  con- 
tract, under  which  he  purchased  options  on  the  board  of 
trade,  in  violation  of  the  statute.  Upon  a  trial  of  the  cause 
before  a  jury,  a  judgment  was  rendered  in  favor  of  the  defend- 
ant, which  was  affirmed  in  the  Appellate  Court,  and  as  the 
amount  involved  exceeded  $1000,  the  plaintiffs  appealed  to 
this  court,  as  they  had  a  right  to  do,  under  the  statute. 

The  affirmance  of  the  judgment,  however,  by  the  Appellate 
Court,  implies  a  finding  of  the  facts  in  the  same  way  they 
were  found  in  the  trial  court.  In  that  court,  on  the  evi- 
dence introduced,  it  was  found  that  defendant  was  a  minor 
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when  he  executed  the  note,  and  that  the  note  was  given  for 
money  lost  by  defendant  in  dealing  in  options  on  the  board 
of  trade.  The  finding  of  the  jury  was  based  on  controverted 
facts,  and  that  finding,  under  the  statute,  can  not  be  reviewed 
here,  as  the  judgment  of  the  Appellate  Court  is  final,  so  far 
as  controverted  questions  of  fact  are  involved.  Only  ques- 
tions of  law  that  arise  on  the  record  remain  to  be  considered. 

On  the  trial  the  family  bible,  belonging  to  defendant's 
mother,  which  contained  the  date  defendant  was  born,  was 
offered  and  admitted  in  evidence.  Whether  this  evidence 
was  competent,  in  the  absence  of  proof  that  the  mother,  in 
whose  handwriting  the  entry  was  made,  was  dead,  or  beyond 
the  reach  of  the  court,  so  that  her  evidence  could  not  be  pro- 
duced, it  will  not  be  necessary  here  to  determine,  as  there 
was  other  evidence  upon  this  point  sufficient  to  sustain  the 
finding  of  the  jury.  The  defendant  himself  testified  on  the 
trial  that  he  was  a  minor  when  the  note  was  executed.  His 
evidence  was  in  no  manner  contradicted  or  impeached,  and 
if  the  bible  had  been  ruled  out  by  the  court,  the  result  would 
have  been  the  same.  If  the  court,  therefore,  erred  in  admit- 
ting the  evidence  objected  to,  it  was  an  error  that  did  no 
harm,  and  an  error  which  does  no  injury  can  not  be  urged 
as  a  ground  for  reversing  a  judgment. 

During  the  trial,  on  the  re-direct  examination  of  appellant 
Davies,  the  court  asked  the  following  questions,  which  appel- 
lants urge  were  erroneous : 

Q.  "Was  there  no  understanding  between  you  and  Sher- 
man that  he  was  to  furnish  pork  or  to  furnish  grain  ? 

A.    "No  understanding  at  all. 

Q.  "Now,  wasn't  the  whole  of  this  transaction,  from  be- 
ginning to  end,  merely  to  charge  him  with  the  differences 
that  may  have  grown  out  of  the  transactions  ? 

A.     "No,  sir." 

We  perceive  no  special  objection  to  the  questions,  but  if 
they  were  improper,  as  no  objection  was  made  to  the  ques- 
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tions  at  the  time,  the  objection  made  for  the  first  time  here 
comes  too  late. 

The  court  modified  three  of  appellants'  instructions,  and 
gave  them  as  modified.  This  action  of  the  court  is  relied 
upon  as  error.  The  modification  of  the  instructions  consisted 
merely  of  a  few  added  lines  to  each,  in  which  the  attention 
of  the  jury  was  called  to  the  fact  that  it  was  their  duty  to 
determine  the  nature  and  character  of  the  transaction  between 
the  parties,  from  all  the  evidence  in  the  case.  The  modifica- 
tions contain  no  erroneous  propositions  of  law,  and  we  do  not 
think  the  jury  could  have  been  misled  by  them. 

On  the  application  of  appellee  the  court  gave  five  instruc- 
tions to  the  jury,  which  were  excepted  to  by  appellants.  We 
have  examined  the  instructions  carefully,  and  we  perceive  no 
substantial  objection  to  them.  Indeed,  the  law  involved  in 
the  case  seems  to  have  been  fairly  given  to  the  jury,  and,  so 
far  as  the  record  discloses,  the  parties  have  had  a  fair  and 
impartial  trial,  and  we  perceive  no  ground  whatever  for  dis- 
turbing the  judgment  of  the  Appellate  Court. 

The  judgment  will  be  affirmed. 

Judgment  affirmed'. 


Louisa  S.  Meserve,  Ex'x. 

v. 

Henry  Delaney. 

Filed  at  Ottawa  November  20,  1882. 

1.  County  court — in  Cook  county — divested  of  probate  jurisdiction. 
The  act  of  1877,  creating  probate  courts  in  counties  having  a  population  of 
100,000  or  more,  divested  the  county  courts  in  those  counties  of  all  probate 
jurisdiction. 

2.  Appeal — dismissed  for  refusing  to  pay  cost  of  transcript,  etc.  An 
appeal  by  an  executrix  from  an  order  of  the  county  court  of  Cook  county 
allowing  a  claim  against  the  estate   she  represented,  was  allowed  and  per- 
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fected  in  1875,  but  the  appellant  failed  to  file  any  transcript  in  the  case  in 
the  circuit  court,  and  in  December,  1881,  the  party  in  whose  favor  the  claim 
was  allowed  obtained  from  the  clerk  of  the  probate  court  (to  which  court 
the  records  and  papers  had  been  transferred)  a  transcript  of  the  judgment 
appealed  from,  and  the  papers,  properly  certified,  and  filed  the  same  in  the 
circuit  court,  and  after  giving  the  executrix  notice,  obtained  a  rule  on  her  to 
refund  the  costs  paid  for  the  transcript  by  a  short  day  named,  and  that  in 
default  thereof  her  appeal  be  dismissed.  The  rule  not  being  complied  with 
the  appeal  was  dismissed.  On  appeal  by  the  executrix  from  the  order  of 
dismissal,  the  judgment  was  affirmed. 

Writ  of  Error  to  the  Circuit  Court  of  Cook  county ;  the 
Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  H.  0.  McDaid,  for  the  plaintiff  in  error. 

Mr.  John  E.  Parker,  for  the  defendant  in  error. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

On  the  6th  of  October,  1875,  a  claim  was  allowed,  by  the 
judgment  of  the  county  court  of  Cook  county,  in  favor  of 
Henry  Delaney,  against  the  estate  of  Curtis  C.  Meserve,  de- 
ceased, for  the  sum  of  $216.90.  An  appeal  was  prayed  by 
the  executrix  from  this  judgment  to  the  circuit  court  of  Cook 
county.  This  was  allowed,  and  the  appeal  was  perfected  by 
filing  the  necessary  bond  within  the  time  required.  All  the 
probate  records,  and  all  the  files,  books  and  papers,  of  every 
kind,  relating  to  probate  matters,  including  the  records,  files, 
etc.,  of  the  estate  of  Curtis  C.  Meserve,  deceased,  were  trans- 
ferred from  the  county  court  of  Cook  county  to  the  probate 
court  of  that  county,  pursuant  to  an  act  entitled  "An  act  to 
establish  probate  courts  in  all  counties  having  a  population 
of  100,000  or  more,  to  define  the  jurisdiction  thereof  and 
regulate  the  practice  therein,  and  to  fix  the  time  for  holding 
the  same,"  approved  April  27,  1877.  Subsequent  to  this 
transfer,  and  on  the  16th  of  December,  1881,  Henry  Delaney 
obtained  from  the  clerk  of  the  probate  court  of  Cook  county 
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a  transcript  of  the  judgment  so  obtained  by  him  against  the 
estate  of  Curtis  C.  Meserve,  and  the  papers  properly  accom- 
panying a  transcript  of  that  character,  duly  certified  by  that 
clerk,  and  filed  the  same  with  the  clerk  of  the  circuit  court  of 
Cook  county, — no  transcript  in  the  case  having  been,  at  any 
time  previously,  filed  by  the  appellant  in  that  office.  After 
causing  a  notice  to  be  served  upon  appellant  of  the  filing  of 
this  transcript  and  accompanying  papers,  Delaney  obtained 
a  rule  of  the  circuit  court  requiring  appellant  to  refund  cer- 
tain costs  paid  by  him  in  obtaining  the  transcript,  within  a 
short  day,  and  that  in  default  thereof  the  appeal  be  dismissed, 
and  appellant  having  failed  to  comply  with  this  rule,  the 
appeal  was  dismissed  by  order  of  that  court.  The  present 
appeal  is  from  that  order. 

The  case  comes  directly  to  this  court,  because  the  sole 
question  discussed  is  the  constitutionality  of  that  portion  of 
the  statute  of  April  27,  1877,  supra,  pursuant  to  which  the 
probate  records  and  files  of  the  county  court  of  Cook  county 
were  transferred  to  the  probate  court  of  that  county.  This 
court  held  in  Knickerbocker  v.  The  People,  102  111.  218,  that 
so  much  of  the  act  above  referred  to  as  created  the  probate 
court  was  constitutional,  and  this  was  subsequently  reiterated 
in  Klokke  v.  Bodge,  103  111.  125. 

But  the  contention  of  counsel  for  appellant  is,  that  the 
constitution  did  not  authorize  the  divesting  of  the  county 
court  of  probate  jurisdiction,  although  conceding  it  did 
authorize  the  creation  of  the  probate  court,  but  that  after 
the  creation  of  the  probate  court,  that  court  and  the  county 
court  had  concurrent  jurisdiction  in  matters  of  probate,  in 
Cook  county.  The  able  and  learned  printed  argument  of 
counsel  upon  this  point  has  been  carefully  considered,  and  a 
majority  of  the  court  are  still  of  the  opinion  announced  in 
Klokke  v.  Bodge,  supra, — that  the  creation  of  the  probate 
court  divested  the  county  court  of  all  probate  jurisdiction. 
Mr.  Chief  Justice  Scott,  Mr.  Justice  Walker,  and  the  writer 
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hereof,  did  not  concur  in  what  was  said  in  that  regard  in 
Klokke  v.  Dodge,  supra,  and  they  now  dissent  from  the  judg- 
ment here  rendered. 

The  judgment  below,  for  the  reason  expressed  in  Klokke  v. 
Dodge,  supra,  is  affirmed. 

Judgment  affirmed. 


Christina  Buchanan  et  al. 

v. 
Barbara  McLennan  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  "Will. — validity  determined  from  all  the  evidence  on  both  sides.  On 
a  bill  to  contest  the  validity  of  a  will,  the  defendants  read  in  evidence  the 
proofs  made  by  the  attesting  witnesses  in  the  probate  court,  and  examined 
one  of  such  witnesses,  and  rested,  whereupon  the  complainants  introduced 
evidence  to  sustain  their  bill,  and  after  which  defendants  gave  rebutting  evi- 
dence, without  objection:  Held,  that  this  court  must  consider  the  weight  of 
all  the  evidence  introduced  by  both  parties,  on  the  question  of  a  new  trial. 

2.  New  trial — on  the  evidence.  Where  the  evidence  is  voluminous,  and 
conflicting  as  to  questions  of  fact,  it  is  the  province  of  the  jury  to  consider, 
weigh,  and  reconcile  the  same  as  far  as  they  can,  and  where  they  are  unable 
to  reconcile  the  same,  to  reject  such  portions  as  they  may  believe  not  entitled 
to  credence;  and  in  such  case  this  court  will  not  grant  a  new  trial  where  the 
evidence  is  such  as  to  justify  a  verdict  either  way. 

Appeal  from  the  Circuit  Court  of  Stark  county ;  the  Hon. 
N.  M.  Laws,  Judge,  presiding. 

Mr.  C.  C.  Wilson,  for  the  appellants : 

When  a  bill  is  filed  to  set  aside  a  will,  the  burden  of  sus- 
taining the  will  is  cast  upon  those  averring  its  validity,  and 
the  question  is  tried  de  novo.  Tate  v.  Tate,  89  111.  42 ;  Car- 
penter et  al.  v.  Calvert,  83  id.  62. 

It  being  a  trial  de  novo,  it  was  obligatory  upon  the  propo- 
nents of  the  will  to  establish  its  validity  in  every  particular. 
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The  attestation  must  be  proved,  the  same  as  if  on  appeal 
from  the  county  court.     Crowley  v.  Crowley,  80  111.  473. 

The  party  supporting  the  will  must  prove,  by  at  least  two 
witnesses,  that  the  will  was  executed  by  the  testator  in  their 
presence,  or  that  he  acknowledged  the  execution  to  be  his  act 
and  deed,  and  that  the  testator  was  at  the  time  of  sound 
mind  and  memory, — and  when  this  is  done  a  prima  facie 
case  is  made,  and  not  before ;  and  then  the  party  assuming 
the  want  of  validity  must  establish  the  opposite  with  reason- 
able certainty, — or,  in  other  words,  if  the  complainants  can 
show,  by  a  preponderance  of  evidence,  the  want  of  any  one 
of  the  necessary  elements  which  make  a  valid  will,  the  will 
must  fall.  Jarman  on  Wills,  (5th  Am.  ed.)  104 ;  Eedfield  on 
Wills,  30-50;  Perkins  v.  Perkins,  39  N.  H.  163;  Brooks  v. 
Barrett,  7  Peck,  94;  Turner  v.  Cook,  36  Ind.  129;  Dickey  v. 
Carter,  42  111.  376  ;  Crowley  v.  Crowley,  80  id.  473  ;  Carpenter 
v.  Calvert,  83  id.  71. 

Mr.  James  H.  Miller,  and  Mr.  Miles  A.  Fuller,  for  the 

appellees : 

It  is  not  necessary  on  the  trial  of  the  issues  in  such  a  case 
as  this,  to  prove  by  the  subscribing  witnesses  the  execution 
of  the  will,  or  that  the  testator  was  of  sound  mind,  or  free 
from  undue  influence ;  but  the  facts  may  be  proved  by  any 
other  witnesses  as  well,  and  even  against  the  evidence  of  the 
subscribing  witnesses.    Bigg  et  al.  v.  Wilton,  13  111.  19. 

It  is  not  necessary  that  witnesses  be  present  when  the  will 
is  signed  by  the  testator.  All  that  is  necessary  is,  that  he 
shall  acknowledge  it  to  be  his  will.  Holloway  v.  Galloway, 
51  111.  162. 

Appellants'  solicitor  puts  a  wrong  construction  upon  the 
question  of  proof  of  the  issues  in  this  cause,  when  he  relies 
upon  the  case  of  Crowley  v.  Crowley,  80  111.  472.  There, 
neither  of  the  witnesses  could  identify  the  instrument  of 
writing  as  the  one  they  had  attested,  nor  could  they  testify 
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that  the  testator  was  of  sound  mind.  This  being  an  issue  in 
chancery,  we  made  a  x)Tima  facie  case  by  the  certificate  of 
the  evidence  of  probate  of  the  will.  Holloway  v.  Galloway, 
51  111.  161. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

A  bill  was  filed  by  appellants  to  vacate  and  set  aside  the 
last  will  of  John  McLennan,  deceased,  on  the  ground  of  his 
mental  incapacity,  and  of  the  undue  influence  of  his '  son 
John  K.,  in  the  disposition  of  his  property  by  the  will.  By 
it  the  testator  devised  and  bequeathed  his  property  to  the 
various  members  of  his  family.  To  his  son  Finley,  and  to 
the  heirs  of  his  body  lawfully  begotten,  a  tract  of  80  acres  of 
land  ;  to  his  son  John  K.,  180  acres;  to  his  son  Duncan,  260 
acres,  embracing  the  homestead,  but  subject  to  an  annuity 
of  $200  to  be  paid  to  the  widow  of  the  testator.  To  his 
daughters  he  bequeathed  to  each  sums  of  money  ranging 
from  $500  to  $1200.  To  his  widow,  $200,  to  be  paid  annu- 
ally, and  charged  on  the  land  devised  to  Duncan.  He,  by  the 
will,  appointed  his  son  John  K.  his  executor.  It  was,  after 
his  death,  duly  filed  and  probated  in  the  proper  office.  The 
will  bore  date  the  31st  day  of  August,  1872,  and  the  testator 
died  on  the  20th  of  the  following  September,  and  the  will 
was  probated  on  the  30th  of  the  latter  month.  Afterward, 
his  widow  renounced  the  provisions  of  the  will,  and  took  her 
dower  and  share  under  the  statute,  and  the  executor  settled 
the  affairs  of  the  estate.  About  six  years  after  the  testator's 
death,  his  son  John  K.  died,  and  by  will  he  devised  the 
land  devised  to  him  by  his  father,  to  his  brother  Duncan. 
In  October,  1880,  Duncan  died  intestate,  leaving  Margaret 
McLennan,  his  widow,  and  an  infant  son,  surviving  him,  and 
on  the  2d  day  of  March,  1881,  this  bill  was  filed.  Margaret 
McLennan  answered,  denying  the  allegations  of  the  bill,  and 
a  guardian  ad  litem  answered  for  John  McLennan,  the  infant 
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heir.  The  other  defendants  did  not  answer.  Issues  of  fact 
were  made  and  submitted  to  the  jury : 

First — Is  the  writing  purporting  to  be  the  last  will  of  John 
McLennan,  deceased,  his  last  will  and  testament,  or  not. 

Second — Was  he  at  the  time  of  the  execution  of  the  instru- 
ment, purporting  to  be  his  last  will,  of  sound  mind  and 
memory. 

Third — Was  he  at  the  time  of  the  execution  and  attesta- 
tion of  the  writing  purporting  to  be  his  last  will,  unduly 
influenced  in  relation  thereto  by  John  K.  McLennan. 

On  these  issues  of  fact  a  trial  was  had,  resulting  in  a  ver- 
dict that  the  instrument  was  the  last  will  of  the  testator,  and 
complainants  bring  the  record  to  this  court  and  assign  errors, 
and  ask  a  reversal  of  the  decree  rendered  on  the  verdict. 

It  is  first  insisted  that  defendants,  by  producing  and  read- 
ing in  evidence  the  proof  made  by  the  attesting  witnesses  in 
the  probate  court,  and  the  testimony  of  one  of  the  attesting 
witnesses,  did  not  make  a  prima  facie  case,  so  as  to  shift 
the  burthen  of  proof  to  the  complainants  to  prove  the  inval- 
idity of  the  will,  as  alleged  in  the  bill.  T-his  was  held  to  be 
such  evidence  in  the  case  of  Holloway  v.  Galloway,  51  III*. 
159.  But  if  this  were  not  so,  when  defendants  had  made  this 
proof  and  rested  their  case,  appellants  accepted  the  burthen 
of  proving  the  truth  of  the  allegations  of  their  bill,  and  intro- 
duced their  proof,  and  after  they  had  closed  their  evidence, 
appellees,  without  objection,  introduced  rebutting  evidence; 
so  we  must  consider  the  weight  of  all  the  evidence  introduced 
by  both  parties.  The  evidence  is  voluminous,  and  is  con- 
flicting, and  portions  seem  irreconcilable.  The  jury  had 
before  them  and  saw  the  witnesses.  They  had  every  and 
superior  means  to  ours  to  weigh,  compare  and  properly  esti- 
mate the  value  of  the  evidence.  They  could  judge,  by  the 
intelligence  and  demeanor,  as  to  the  proper  weight  to  be 
given  to  the  testimony  of  all  the  witnesses.     Of  these  means 
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we  are  deprived.  The  judge  who  tried  the  case  was  satisfied 
with  and  acted  upon  the  verdict.  Had  it  not  been  satisfac- 
tory to  him,  the  plain  requirement  of  duty  would  have  com- 
pelled him  to  set  it  aside,  but  failing  to  do  so,  we  must 
presume  he  was  satisfied  with  the  finding.  Nor  does  a  care- 
ful consideration  of  the  evidence  show  that  the  finding  is 
clearly  against  its  weight.  It  is  clear,  beyond  dispute,  that 
had  appellees'  testimony  been  alone  before  the  jury,  they 
could  have  found  no  verdict  different  from  that  which  they 
did ;  and  the  same  is  equally  true  of  the  evidence  introduced 
by  appellants,  had  it  been  unopposed.  In  this  conflict  it  was 
within  the  province  of  the  jury  to  fully  consider,  weigh  and 
reconcile  it,  so  far  as  that  could  be  done,  and  where  they  were 
unable  to  do  so,  then  to  reject  such  portions  as  they  believed 
were  not  entitled  to  credence.  We  must  presume  that  in  the 
discharge  of  their  duty  they  did  this,  and  under  well  and 
long  established  rules  of  practice  we  are  unable  to  interfere. 

It  is  insisted  that  the  jury  were  misled  by  some  of  the 
instructions  given  for  appellees.  As  a  series  they  present  the 
law  of  the  case  fairly,  and  we  think  the  jury  could  not  have 
been  misled  by  them.  Some  criticism  is  made  by  appellants 
to  a  number  of  them,  but  we  think  the  objections  urged  are 
rather  refined.  Had  the  objections  pointed  out  not  been  re- 
moved by  others  in  the  series,  we  are  not  prepared  to  say 
that  they  would,  even  in  a  case  like  this,  have  required  a 
reversal.  Had  the  verdict  been  either  way,  we  should  not 
have  been  inclined  to  reverse. 

Being  unable  to  say  that  error  has  been  shown  on  this 
record,  we  must  affirm  the  decree. 

Decree  affirmed. 
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J.  V.  Farwell  &  Co. 

v. 
Clarence  V.  Shove. 

Filed  at  Ottawa  November  20,  1882. 

Practice — in  trial  by  court — question  of  law,  how  presented.  If,  on 
a  trial  by  the  court,  without  a  jury,  a  party  desires  to  raise  the  question 
whether  a  contract  offered  in  evidence  is  fraudulent  in  law,  or  to  preserve  in 
the  record  the  ruling  of  the  court  as  to  the  law  of  the  case,  so  as  to  have 
the  same  reviewed,  he  should  require  the  trial  court  to  give  its  holding  in 
an  appropriate  proposition  for  that  purpose,  otherwise  this  court  can  not 
know  that  the  court  erred  as  to  the  law  of  the  case. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Mercer  county ;  the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Bassett  &  Wharton,  and  Messrs.  Martin,  Mur- 
phy &  Lynch,  for  the  appellants. 

Mr.  J.  C.  Pepper,  for  the  appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

J.  V.  Farwell  &  Co.  sued  out  of  the  Mercer  county  circuit 
court  a  writ  of  attachment,  against  the  estate  of  Clarence 
V.  Shove,  returnable  to  the  November  term,  1881,  of  said 
court.  The  affidavit  upon  which  the  writ  of  attachment  was 
issued,  after  setting  forth  the  nature  and  amount  of  the 
defendant's  indebtedness  in  the  usual  form,  proceeds  in  these 
words:  "That  the  said  Clarence  V.  Shove  has,  within  two 
years  preceding  the  filing  of  this  affidavit,  fraudulently  con- 
veyed and  assigned  his  effects,  or  a  part  thereof,  so  as  to 
hinder  and  delay  his  creditors ;  that  the  said  Clarence  V. 
Shove  has,  within  two  years  preceding  the  filing  of  this  affi- 
davit, fraudulently  concealed  and  disposed  of  his  property, 
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so  as  to  hinder  and  delay  his  creditors,  and  that  the  said 
Clarence  V.  Shove  is  about  fraudulently  to  conceal,  assign, 
or  otherwise  dispose  of  his  property  or  effects,  so  as  to  hinder 
or  delay  his  creditors."  The  defendant  filed  a  plea  in  abate- 
ment, in  due  form,  traversing  the  allegations  of  the  affidavit, 
and  upon  the  issues  thus  made  up  the  cause  was  submitted 
to  and  tried  by  the  court,  without  a  jury,  resulting  in  a  find- 
ing and  judgment  for  the  defendant,  which,  on  appeal,  was 
affirmed  by  the  Appellate  Court  for  the  Second  District,  and 
the  appellants  bring  the  case  here  for  review. 

An  examination  of  the  record  fails  to  disclose  any  grounds 
which  would  authorize  a  reversal  of  the  judgment  of  the 
Appellate  Court.  The  case  was  heard  and  determined  in  the 
trial  court  upon  issues  of  fact  only.  No  question  of  law  has 
been  preserved  in  or  presented  by  the  record,  in  such  a  man- 
ner as  would  authorize  us  to  consider  it.  A  reversal  is  asked 
mainly  on  the  ground  that  a  certain  contract  offered  in  evi- 
dence was  fraudulent  in  law.  If  counsel  so  regarded  it,  the 
proper  course  would  have  been  to  have  required  the  trial 
court  to  so  hold  in  an  appropriate  proposition,  framed  for 
that  purpose. 

In  giving  a  construction  to  the  provisions  of  the  statute  on 
this  subject,  we  have  held  so  often  that  mere  questions  of 
law  like  this  must  be  raised  and  preserved  in  the  record  by 
some  appropriate  method,  which  the  law  has  provided  for 
that  purpose,  before  this  court  will  be  authorized  to  consider 
them,  that  it  would  seem  there  ought  to  be  no  misapprehen- 
sion on  the  subject.  But  even  if  we  were  permitted  to  con- 
sider this  question,  we  would  have  no  hesitancy  in  holding 
the  contract  in  question  is  not  fraudulent  per  se. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Chicago  West  Division  Eailway  Company 

v. 

Phcebe  R.  Mills. 

Filed  at  Ottawa  November  20,  1882. 

1.  Pleading  and  evidence — only  material  allegations  need  be  proved. 
If  the  whole  of  an  averment  in  the  declaration  may  be  stricken  out  without 
destroying  the  plaintiff's  right  of  action,  it  is  not  necessary  to  prove  such 
averment. 

2.  Same — as  to  surplusage.  A  party  is  not  bound  to  prove  matters 
alleged  which  are  merely  surplusage.  If  the  proof  does  not  correspond  with 
such  matters,  the  variance  is  immaterial. 

3.  In  an  action  to  recover  for  personal  injuries,  where  the  plaintiff  was 
injured  while  alighting  from  a  street  car,  by  the  negligent  starting  of  the 
car  while  the  plaintiff  was  in  the  act  of  getting  off,  it  is  of  no  consequence 
whether  the  car  was  stopped  at  the  instance  of  the  plaintiff  or  not,  or  whether 
the  plaintiff  asked  or  obtained  permission  to  alight;  and  such  matters,  if 
alleged  in  the  declaration,  are  surplusage,  and  need  not  be  proved,  the  gist 
of  the  action  being  negligence  in  starting  the  car  while  the  plaintiff  was  in 
the  act  of  alighting. 

4.  Negligence — starting  street  car  as  passenger  is  getting  off.  If,  a 
street  car  is  stopped  for  any  cause  at  a  place  where  passengers  are  in  the 
habit  of  getting  off,  a  passenger  will  have  the  right  to  alight  without  making 
any  request  or  obtaining  any  permission;  and  if  the  driver  of  the  car  knew, 
or  by  the  exercise  of  due  care  would  have  known  it,  it  will  be  negligence  to 
start  the  car  before  a  passenger  in  the  act  of  leaving  the  car  has  had  a  reason- 
able time  in  which  to  alight. 

5.  Although  the  driver  of  a  street  car  may  have  reason  to  believe  that  a 
passenger  does  not  intend  to  get  off  at  a  certain  place  of  stopping,  or  even  if 
he  is  expressly  so  notified  by  the  passenger,  it  is  still  the  duty  of  the  driver 
to  wait  at  such  place  until  persons  in  the  act  of  getting  off  have  had  a  reason- 
able time  to  do  so,  before  starting;  and  if  he  knows  that  such  passenger  is , 
in  the  act  of  getting  off,  or  might  have  known  such  fact  by  proper  care  and 
diligence,  and  does  not  give  proper  time,  but  starts,  whereby  the  passenger 
is  injured,  he  will  be  guilty  of  such  negligence  as  to  render  the  company 
whose  servant  he  is,  liable. 

6.  Pkactice — directing  the  jury  as  to  the  character  of  their  finding. 
Where  there  is  evidence  tending  to  prove  a  cause  of  action,  it  is  an  invasion 
of  the  province  of  the  jury  to  instruct  them  that  the  plaintiff  can  not  recover. 

7.  Instbuction — as  having  evidence  for  its  support.  If  there  is  any 
evidence  tending  to  establish  the  facts  submitted  in  an  instruction,  it  can  not 


64  Chicago  West  Division  Ey.  Co.  v.  Mills.         [Nov. 


Statement  of  the  case. 


be  said  to  have  no  evidence  on  which  to  rest.  It  is  not  necessary  that  the 
facts  submitted  should  appear  by  a  preponderance  of  the  evidence.  Such  an 
instruction  is  proper,  though  the  preponderance  of  the  evidence  is  the  other 
way. 

8.  Same — construed  with  reference  to  the  evidence.  An  instruction  must 
be  construed  with  reference  to  the  facts  in  evidence  before  the  jury.  So  where 
an  instruction  stated  the  facts  upon  which  the  jury  might  find  for  the  plaintiff, 
unless  they  should  find,  from  the  evidence,  that  a  release  was  executed  by 
the  plaintiff  under  an  agreement  which  he,  at  the  time  of  making  the  same, 
was  capable  of  understanding  and  intelligently  consenting  to,  and  the  evi- 
dence showed  the  plaintiff  was,  at  the  time  of  executing  the  alleged  release, 
temporarily  under  the  influence  of  opiates,  it  was  held,  that  the  instruction 
must  have  been  understood  as  referring  to  a  want  of  intelligence  caused  by 
the  influence  of  the  opiates,  and  not  as  a  simple  lack  of  intelligence,  espe- 
cially when  any  pernicious  effect  of  the  instruction  was  fully  counteracted 
by  one  of  the  instructions  on  the  other  side. 

9.  Appeals — reviewing  controverted  questions  of  fact.  In  an  action  to 
recover  damages  based  upon  negligence,  where  the  judgment  below  has  been 
affirmed  by  the  Appellate  Court,  this  court  is  precluded  from  examining  any 
controverted  questions  of  fact. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

On  the  4th  of  May,  1876,  appellee  sued  appellant,  in  the 
Cook  circuit  court,  in  an  action  on  the  case,  for  negligence. 
The  general  issue,  and  also  special  pleas  of  accord  and 
satisfaction,  and  a  special  plea  of  release,  were  pleaded. 
The  similiter  was  added  to  the  general  issue.  To  the  plea 
of  accord  and  satisfaction  it  was  replied,  that  plaintiff,  at 
the  time  she  received  said  payment,  etc.,  was  unconscious, 
and  wholly  incapable  of  understanding  the  meaning  and 
effect  of  what  she  did,  etc.,  and  to  the  special  plea  of  re- 
lease, non  est  factum  was  replied.  Subsequently,  the  parties 
stipulated,  in  writing,  that  the  plaintiff,  under  her  replica- 
tion of  non  est  factum,  might  show  any  fact  or  facts,  or  any 
defence  which  it  would  be  competent  for  her  to  prove  under 
any  special  replication  well  pleaded  to  the  pleas  of  release, 
and  that  the  defendant  might  meet  such  facts  or  defence  in 
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the  same  manner  and  with  like  effect  as  they  could  do  under 
any  rejoinder  legally  interposed.  At  the  May  term,  1877, 
of  that  court,  trial  was  had,  resulting  in  a  judgment  for  the 
plaintiff.  The  defendant  appealed  to  this  court,  and  the 
judgment  of  the  circuit  court  was,  at  our  September  term, 
1878,  reversed,  and  the  cause  remanded  for  a  trial  de  novo. 
The  case  is  reported  as  Chicago  West  Division  Ry.  Co.  v.  Mills, 
91  111.  39,  to  which  reference  is  made  for  a  full  statement 
of  the  facts.  After  the  remanding  of  the  cause,  and  at  the 
January  term,  1882,  of  the  Cook  circuit  court,  another  trial 
was  had,  resulting,  as  the  first,  in  a  judgment  in  favor  of  the 
plaintiff.  From  that  judgment  appeal  was  prosecuted  to  the 
Appellate  Court  for  the  First  District,  and  that  court,  at  its 
March  term,  1882,  affirmed  the  judgment  of  the  circuit  court. 
This  appeal  is  from  that  judgment.  The  errors  assigned 
raise  the  questions  discussed  in  the  opinion. 

Mr.  Feancis  H.  Kales,  for  the  appellant : 

The  plaintiff  having  failed  to  give  any  evidence  tending  to 
prove  certain  material  allegations  in  her  declaration,  could 
not  recover.  The  court,  therefore,  erred  in  not  instructing 
the  jury  "that  upon  the  evidence  in  this  case  the  plaintiff  can 
not  recover." 

The  court  erred  in  giving  the  plaintiff's  first  instruction, 
for  the  reason  the  evidence  did  not  show  the  facts  upon  which 
it  was  predicated.  The  conduct  of  the  plaintiff  plainly  indi- 
cated to  the  driver  that  she  intended,  after  coming  down  on 
the  cars  and  not  alighting  at  the  end  of  the  route,  to  make 
the  return  trip  on  the  same  car.  She  gave  no  signal  of  any 
change  of  purpose,  or  of  a  desire  to  alight,  so  that  the  driver, 
on  starting,  had  no  notice  she  was  getting  off.  The  driver 
was  not  bound  to  stop,  or  wait,  unless  he  knew,  or  might 
have  known  by  due  care,  that  a  passenger  wished  to  get  off 
the  car.-  Chicago  and  Northwestern  Ry.  Co.  v.  Dimmich,  96  111. 
42;  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Johnson,  103 
5—105  III. 
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id.  512  ;  Illinois  Central  R.  R.  Co.  v.  Green,  81  id.  19  ;  Railroad 
Co.  v.  Delaney,  82  id.  98 ;  Schmidt  v.  Railroad  Co.  83  id.  405. 
That  part  of  plaintiffs  first  instruction,  to  the  effect  that 
the  plaintiff's  release,  to  be  valid,  must  have  been  "executed 
by  the  plaintiff  under  an  agreement  which  she  was,  at  the 
time  of  making  it,  capable  of  understanding  and  intelligently 
consenting  to,"  is  erroneous.  The  disability  pointed  out  as 
a  guide  to  the  jury  was  not  that  of  a  temporary  impairment, 
however  caused,  of  her  mental  faculties,  but  was  made  to 
depend  upon  the  quantum  of  capacity  and  general  intelligence 
which  she  possessed. 

Mr.  S.  K.  Dow,  for  the  appellee : 

The  evidence  sustained  the  material  allegations  of '  the 
declaration.  The  gravamen  of  the  action  is  not  negligence 
in  not  stopping  the  car  on  request,  but  that  the  defendant 
having  stopped  the  car  for  passengers  to  alight  therefrom, 
among  whom  was  the  plaintiff,  it  suddenly  and  violently 
started  its  car,  without  having  waited  a  reasonable  time  for 
appellee  to  alight.  Hence  the  court  properly  refused  to  in- 
struct the  jury  to  find  for  the  defendant  on  the  evidence. 

As  to  the  negligence  of  the  parties,  the  trial  court  found, 
from  the  evidence,  the  material  and  principal  fact  that  the 
plaintiff  was  injured  through  the  negligence  of  the  defend- 
ant, and  the  Appellate  Court  having  confirmed  this  finding, 
the  decision  of  the  Appellate  Court  as  to  the  facts  is  final 
and  conclusive.  Wrought  Iron  Bridge  Co.  v.  Commissioners 
of  Highways,  101  111.  518. 

The  allusion  in  the  instruction  to  the  plaintiff's  state  of 
mind  at  the  time  of  executing  the  release,  could  not  be  under- 
stood as  an  ordinary  want  of  intelligence,  and  was  no  doubt 
understood  in  reference  to  her  state  of  mind  at  the  particu- 
lar time,  arising  from  the  use  of  opiates,  etc.  As  to  mental 
capacity  to  contract,  see  Yore  v.  McCord,  74  111.  33 ;  1  Bed- 
field  on  Wills,  123,  124. 


1SS2.]       Chicago  West  Division  Ey.  Co.  v.  Mills.  67 

Opinion  of  the  Court. 

Mr.  Justice  Scholfield  delivered  the  ojfinion  of  tlie  Court : 

The  several  alleged  errors  in  the  rulings  below  will  be 
passed  upon  in  the  order  of  their  discussion  in  the  argument 
on  behalf  of  appellant. 

First — The  point  is  made  that  it  is  alleged  in  the  declara- 
tion that  it  became  the  duty  of  the  defendant,  upon  the 
plaintiff's  request,  to  slacken  speed,  so  as  to  enable  her,  in 
the  exercise  of  due  care,  to  alight  from  the  car  without  injury ; 
that  it  neglected  to  do  so,  but  on  the  contrary,  on  the  request 
of  the  plaintiff,  the  defendant  caused  its  car  to  be  stopped, 
and  the  plaintiff,  with  the  defendant's  consent  and  permis- 
sion, attempted  to  alight  from  the  car,  and  while  so  attempting 
the  defendant  carelessly,  etc.,  caused  the  car  to  be  suddenly 
and  violently  started,  etc.,  whereby,  etc., — whereas  there  is 
no  evidence  in  the  record  tending  to  prove  that  the  plaintiff 
requested  the  defendant  to  stop  for  her  to  alight,  or  that  it 
did  so,  or  that  she  obtained  the  defendant's  consent  or  per- 
mission to  alight  when  she  attempted  to  do  so,  or  that  the 
defendant  or  its  servants  knew  she  was  attempting  to  alight 
when  she  undertook  to  clo  so,  and  that  therefore  the  circuit 
court  should  have  given,  as  asked,  the  defendant's  fourth 
instruction,  namely,  that  "upon  the  evidence  in  this  case  the 
plaintiff  can  not  recover. " 

A  party  is  not  bound  to  prove  matters  which  are  merely 
surplusage.  If  the  proof  does  not  correspond  with  such 
matters,  the  variance  is  immaterial.  (Pennsylvania  Co.  v. 
Conlan,  101  111.  93.)  If  the  whole  of  an  averment  may  be 
stricken  out  without  destroying  the  plaintiff's  right  of  action, 
it  is  not  necessary  to  prove  it.  (Williamson  v\  Allinson,  2 
East,  446;  Maxwell  v.  Maxwell,  31  Maine,  184.)  The  gist 
of  the  present  action  is  the  negligence  of  the  defendant  in 
starting  the  car  while  the  plaintiff  was  in  the  act  of  alighting. 
It  was  of  no  consequence  whether  the  car  was  stopped  at  the 
instance  of  the  plaintiff  or  not,  since  the  act  of  stopping  was 
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productive  of  no  injury,  and  is  in  no  respect  complained  of. 
It  is  sufficient  while  the  car  was  stopped  parties  were  getting 
off,  and  the  plaintiff,  while  attempting  also  to  do  so,  with  due 
care,  was  injured  by  reason  of  the  negligent  starting  of  the 
car  by  the  defendant's  servant.  Nor  could  it  be  material 
to  determine  whether  plaintiff  asked  or  obtained  permission 
of  the  defendant  or  its  servants  to  alight.  The  car  being 
stopped,  from  whatever  cause,  at  a  place  where  passengers 
were  in  the  habit  of  alighting,  she  had  the  undoubted  right 
to  alight  without  making  any  request  or  obtaining  any  per- 
mission in  that  regard,  and  if  the  defendant's  servants  knew, 
or  by  the  exercise  of  due  care  would  have  known  of  it,  it  was 
negligence  on  their  part  to  start  the  car  before  she  had  a 
reasonable  time  in  which  to  alight.  So  it  would  seem  clear, 
if  the  allegation  that  counsel  insists  there  is  no  evidence 
tending  to  prove,  were  stricken  from  the  declaration,  it  would 
still  be  substantially  good.  Where  there  is  evidence  tending 
to  prove  a  cause  of  action,  it  is  an  invasion  of  the  province 
of  the  jury  to  instruct  them  that  the  plaintiff  can  not  recover. 
Guerdon  v.  Corbett  et  ah  87  111.  272 ;  Hubner  v.  Feige,  90  id. 
208 ;   Peoria  Ins.  Co.  v.  Frost,  37  id.  333. 

There  was  some  evidence  tending  to  prove  that  the  plaintiff 
was  injured  while  attempting  to  alight  with  due  care,  by  rea- 
son of  the  negligence  of  the  defendant's  servant  in  starting 
the  car.  It  follows,  in  our  opinion,  there  was  no  error  in 
refusing  to  give  the  instruction. 

Second — The  first  instruction,  given  at  the  instance  of  the 
plaintiff,  is  as  follows : 

"The  court^nstructs  the  jury,  as  matter  of  law  applicable 
to  this  case,  that  it  was  the  duty  of  the  defendant,  as  a  com- 
mon carrier  of  persons  at  Chicago  for  hire,  when  it  stopped 
its  cars,  whether  in  consequence  of  a  signal  from  some  pas- 
senger on  the  car  or  not,  not  to  start  the  same  again  while 
its  passengers  are  in  the  act  of  getting  off  the  car,  if  the  fact 
that  its  passengers  are  in  the  act  of  alighting  is  known  to  the 
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person  having  charge  of  the  same,  or  would  bo  known  to  such 
person  by  the  exercise  of  due  care  and  caution  in  the  dis- 
charge of  his  duties,  and  as  a  common  carrier  of  passengers 
defendant  should  give  its  passengers  a  reasonable  opportunity 
to  alight  from  its  cars  before  starting  the  same,  when  the  fact 
that  its  passengers  desire  to  alight  is  known,  or  by  the  exer- 
cise of  due  care  and  diligence  would  be  known  to  the  person 
in  charge  of  the  car;  and  if  the  jury  believe,  from  the  evi- 
dence and  the  circumstances  proven  in  this  case,  that  on 
the  13th  day  of  May,  A.  D.  1875,  the  plaintiff  was  a  pas- 
senger upon  one  of  the  street  cars  of  the  defendant  operated 
by  it  on  Madison  and  State  streets,  within  the  city  of  Chicago, 
and  that  while  such  car  of  defendant  in  which  plaintiff  and 
others  were  being  conveyed  as  passengers,  was  driven  along 
State  street,  north  of  Kandolph  street,  it  was  stopped  for  the 
purpose  of  allowing  its  passengers,  among  which  was  the 
plaintiff,  to  get  off,  or  had  stopped  for  any  other  purpose, 
with  or  without  a  signal  to  stop,  and  when  so  stopped  the 
passengers  were  in  the  act  of  getting  off  said  car,  with  the 
knowledge  of  the  driver  of  said  car ;  and  if  you  further  find, 
from  the  evidence,  that  the  plaintiff,  at  this  time  and  place, 
the  said  car  being  stopped  and  not  in  motion,  (if  you  find, 
from  the  evidence,  that  such  was  the  fact,)  in  the  exercise  of 
due  care  and  diligence  on  her  part,  was  also  in  the  act  of 
alighting  from  said  car,  and  that  the  defendant,  by  its  driver, 
started  the  said  car  while  plaintiff  was  so  getting  off,  and 
before  she  had  a  reasonable  time  to  do  so,  and  thereby  threw 
the  plaintiff  down  upon  the  street,  and  by  reason  thereof  the 
neck  of  her  thigh-bone  was  broken  or  injured,  without  negli- 
gence or  fault  on  her  part,  and  by  reason  of  negligence  or 
carelessness  on  the  part  of  the  driver  of  the  car,  (if  you  find, 
from  the  evidence,  he  was  guilty  of  carelessness  or  negligence 
in  starting  the  car,)  then  the  defendant  would  be  liable  for 
the  damages  thereby  sustained  by  plaintiff,  and  the  verdict 
should  be  for  the  plaintiff,  unless  the  jury  further  find,  from 
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the  evidence,  that  the  release  read  in  evidence  was  executed 
by  plaintiff  under  an  agreement  which  she  was,  at  the  time 
of  making  it,  capable  of  understanding  and  intelligently  con- 
senting to,  or  that,  after  being  fully  informed  thereof,  she 
ratified  it  or  failed  to  return  the  consideration  paid  to  her, 
(if  the  jury  believe,  from  the  evidence,  any  was  paid  to  her,) 
and  thereby  avoid  said  release." 

Three  objections  are  taken  by  counsel  to  this  instruction : 

1.  It  is  insisted  the  evidence  does  not  show  that  the 
defendant  was  in  any  manner  negligent,  and  that  therefore 
there  was  nothing  in  the  evidence  upon  which  to  rest  the 
instruction.  It  may  be  that  if  the  question  of  the  prepon- 
derance of  the  evidence  upon  the  question  of  negligence  were 
submitted  to  us  as  an  original  question,  we  would  be  of  opinion 
that  the  decided  preponderance  is  with  the  defendant.  Still, 
that  could  not  be  of  the  slightest  moment  in  respect  of  the 
duty  now  incumbent  upon  us.  The  question  is,  simply,  did 
the  evidence  tend  to  establish  the  point  submitted?  If  it 
did,  then  it  was  properly  left  to  the  jury.  We  have  already 
said  that,  in  our  opinion,  there  was  evidence  tending  to 
establish  negligence  in  the  servants  of  the  defendant,  and 
that  was  sufficient.  The  question  was,  then,  proper  to  be 
submitted  to  the  jury. 

2.  It  is  again  insisted  that  the  plaintiff,  by  her  conduct, 
plainly  told  the  driver  of  the  car  that  she  intended,  after 
coming  down  on  the  car  and  not  alighting  at  the  end  of  the 
route,  to  make  the  return  trip  on  the  same  car,  and  that 
hence  so  much  of  the  instruction  as  declared  the  duty  of  the 
defendant  to  be  not  to  start  the  cars  while  its  passengers  are 
in  the  act  of  getting  off,  was  erroneous,  because  inapplicable. 
It  can  not  with  accuracy  be  said  all  the  evidence  shows,  and 
none  tends  to  the  contrary,  as  here  insisted  by  counsel  for 
the  defendant.  Mrs.  Camp  testified,  among  other  things : 
"People  were  getting  off  the  cars,  and  we  (i.  <?.,  plaintiff  and 
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witness,)  finally  concluded  we  also  would  get  off.  I  got  off. 
I  noticed  she  arose  and  followed  immediately."  Again  she 
said:  "One  reason  why  we  thought  we  would  get  off,  was 
because  others  were  getting  off.  Others  arose  a  little  before, 
and  we  arose  as  others.  *  *  *  They  were  in  the  act  of 
rising  and  getting  out  as  we  did.  My  recollection  is  there 
were  several  that  seemed  to  be  rising  and  leaving  the  car. 
The  car  was  standing  still,  and  others  were  getting  off." 
Plaintiff,  among  other  things,  testified :  "Mrs.  Camp  got  off. 
Others  got  off,  and  I  attempted  to  get  off.  The  car  started 
while  one  of  my  feet  was  on  the  side  platform  of  the  summer 
car  and  the  other  foot  was  stepping  down,  and  threw  me 
down.  The  car  must  have  been  started  suddenly.  I  felt  a 
jerk,  and  seemed  to  feel  a  whirl,  and  fell.  *  *  *  When 
we  were  getting  off,  the  car  was  standing  still.  Had  not  been 
standing  still  many  minutes.  People  were  getting  off.  We 
commenced  to  get  off  as  soon  as  it  stopped.  There  were 
other  ladies.  They  got  off  the  same  side  as  we  did.  I  saw 
Mrs.  Camp  get  off.  The  car  stopped  to  let  passengers  off,  as 
I  took  it.  I  do  not  think  I  rang  the  bell — could  not  tell  who 
did  ring  the  bell.  It  is  my  impression  that  it  was  rung.  Am 
certain  this  car  was  standing  still.  Did  not  attempt  to  get 
off  while  the  car  was  moving.  It  was  an  open  summer  car, 
and  he  (the  driver)  could  have  seen  me.  There  was  no  ob- 
struction to  prevent  him  knowing  whether  the  passengers 
were  getting  off."  The  driver  of  the  car  testified,  on  cross- 
examination  :  "The  accident  occurred  on  State  street,  be- 
tween fifty  and  one  hundred  feet  from  Eandolph  street.  The 
car  was  an  open  summer  car.  The  fact  that  I  saw  the  lady 
fall  from  the  side  of  the  car  refreshes  my  recollection.  *  *  * 
There  were  no  obstructions  to  prevent  my  seeing  this  lady  as 
she  was  stepping  down  from  the  car.  I  could  see  her  dis- 
tinctly, and  she  could  see  me;  *  *  *  There  are  lots  of 
passengers  that  ride  either  way  on  this  part  of  State  street, 
north  of  Eandolph.    There  was  no  provision  against  it.   *   *    * 
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Anybody  could  get  on  or  oft*  between  Randolph  and  Lake 
streets,  if  they  chose.  There  was  no  provision  against  it." 
If  the  driver  of  the  car  knew  that  passengers  were  getting  off, 
as  it  would  seem  from  this  evidence  he  did,  it  was  his  duty 
not  to  start  the  car  until  they  had  sufficient  time  to  get  off. 
So,  also,  where  a  driver  stops  a  car  at  a  place  where  pas- 
sengers are  in  the  habit  of  getting  off,  he  must  not  start  it 
again  until  he  knows  he  can  do  so  in  safety  to  his  passengers. 
There  is  nothing  in  the  evidence  from  which  it  is  pretended 
the  driver  was  authorized  to  infer  plaintiff  did  not  intend  to 
get  off,  except  the  fact  she  rode  to  the  end  of  the  track,  and 
did  not  get  off.  But  it  can  not  be  said  that  any  legal  infer- 
ence results  from  this.  People  may  get  off  when  and  where 
they  please,  provided  the  car  is  stopped  when  they  attempt 
to  do  so.  But  even  if  the  driver  had  been  expressly  notified 
by  plaintiff  that  she  did  not  intend  to  get  off,  when  he  saw 
passengers  getting  off  it  was  still  his  duty  to  wait  until  they 
had  reasonable  time  to  leave  the  car,  before  starting. 

3.  It  is  insisted  that  the  instruction  in  respect  of  the 
release  submits  an  improper  test, — that  although  she  may 
not  have  been  under  any  mental  impairment,  still,  under  this 
instruction,  if  she  did  not  have  sufficient  intelligence  she 
would  not  be  bound  by  it.  This  instruction  must  be  con- 
strued with  reference  to  the  facts  in  evidence  before  the  jury, 
and  being  so  construed,  it  must  have  been  understood  that 
the  want  of  intelligence  was  caused  by  her  being  temporarily 
under  the  influence  of  opiates,  etc. ;  and  any  pernicious  effect 
that  this  instruction  might  possibly  have  otherwise  had,  was 
fully  counteracted  by  the  defendant's  third  instruction,  sup- 
plementing and  explaining  all  that  is  here  omitted. 

We  think,  on  the  whole,  the  instruction  is  free  of  legal 
objection. 

Third — We  are  precluded,  in  cases  like  the  present,  from 
going  into  any  controverted  question  of  fact.  The  language 
of  the  amended  Practice  act  of  June  2,  1877,  is  explicit,  that 
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"no  assignment  of  error  shall  be  allowed  which  shall  call  in 

question   the  determination  of   the   inferior   appellate  court 

upon  controverted   questions  of  fact."      Comment   can  not 

make  this  more  plain. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


The  City  of  Chicago 

v. 

The  Chicago  and  Western  Indiana  Eailroad  Company. 

Filed  at  Ottawa  November  20,  1882. 

1.  Contracts — condition  subsequent.  Where  the  act  on  which  an  estate 
or  right  depends  does  not  necessarily  precede  the  vesting  of  the  estate  oi 
right,  but  may  accompany  or  follow  it,  the  condition  is  a  condition  subse- 
quent,— not  a  conditional  limitation. 

2.  Same — when  performance  prevented — right  becomes  absolute.  The 
rule  at  law  is,  that  if  a  condition  subsequent  is  possible  at  the  time  of  makini; 
it,  and  becomes  afterwards  impossible,  by  the  act  of  God,  or  the  law,  or  the 
grantor,  the  estate  having  once  vested  is  not  thereby  divested,  but  becomes 
absolute.  It  is  said,  however,  that  equity  will' not  apply  the  principle  to  the 
extent  of  the  last  particular,  to  make  the  estate  absolute. 

3.  Same — application  of  the  rule.  So  where  a  city  granted  a  license  to 
a  railway  company  to  construct  its  road  across  the  streets,  upon  an  express 
condition  that  the  tracks  authorized  should  be  constructed  within  one  year 
from  the  time  of  the  grant,  and  the  company  was  prevented  from  completing 
its  track  within  the  year  from  injunctions,  and  also  by  the  police  officers  of 
the  city,  acting  under  the  direction  of  the  mayor,  it  was  held,  the  right  of  the 
company  under  the  grant  was  not  lost,  and  the  city  might  be  enjoined  from 
interfering  with  the  laying  of  the  track  after  the  expiration  of  the  year,  when 
it  is  apparent  that  the  same  would  have  been  completed  within  the  time  lim- 
ited had  it  not  been  prevented  by  operation  of  law  and  the  acts  of  the  city 
authorities. 

4.  Municipal  corporation — when  bound  by  acts  of  its  officers.  The 
unauthorized  acts  of  municipal  officers  are  regarded  as  the  acts  of  the  corpo- 
ration, when  they  are  performed  by  that  branch  of  the  municipal  government 
which  is  invested  with  jurisdiction  to  act  for  the  corporation  upon  the  subject 
to  which  the  particular  act  relates. 
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5.  Decree — construed.  A  decree  enjoining  a  city  from  interfering  with 
the  construction  and  operation  of  a  railway  through  certain  streets,  can  not 
be  construed  to  prevent  the  city  from  the  exercise  of  any  legal  remedies  to 
prevent  the  laying  of  the  railroad  track  across  school  lots  without  acquiring 
the  right  of  way  over  the  same. 

6.  Ordinance — construed,  as  to  leasing  railroad  to  other  companies. 
An  ordinance  giving  a  railroad  company  license  to  construct  its  track  across 
and  along  the  streets  and  alleys  of  a  city,  upon  the  condition  it  shall  permit 
any  other  companies,  not  exceeding  two  in  number,  to  use  its  main  track, 
upon  such  fair  and  equitable  terms  as  may  be  agreed  upon,  will  not  be  con- 
strued as  prohibiting  the  company  from  leasing  the  use  of  its  track  in  the  city 
to  more  than  two  other  companies.  Such  provision  is  a  limitation,  not  upon 
the  right  of  the  company  to  admit  other  companies  to  a  joint  use  of  its  track, 
but  upon  the  exclusive  enjoyment  of  the  estate  granted  by  the  city. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Geoege  Gardner,  Judge,  presiding. 

Mr.  Francis  Adams,  and  Mr.  J.  L.  High,  for  the  appellant : 
The  time  granted  within  which  to  complete  the  road  was 
not  a  condition  subsequent,  but  a  conditional  limitation,  self 
executing,  under  which  the  license  terminated  absolutely 
upon  the  happening  of  the  event  named.  2  Washburn  on 
Eeal  Prop.  20,  24;  4  Kent's  Commentaries,  127;  2  Black- 
stone's  Commentaries,  155;  Mills  on  Eminent  Domain,  sec. 
58;  N.  Y.,  H.  and  N.  R.  R.  Co.  v.  B.  H.  and  E.  R.  R.  Co. 
36  Conn.  196 ;    In  re  B.  W.  and  N.  R.  R.  Co.  72  N.  Y.  245  ; 

75  id.  335  ;  Brooklyn  S.  T.  Co.  v.  City  of  Brooklyn,  78  id.  524  ; 
Green  v.  Green,  34  111.  320 ;  Chicago  City  Ry.  Co.  v.  People, 
73  id.  541 ;  Oakland  R.  R.  Co.  v.  Oakland  B.  and  F.  V.  R.  R. 
Co.  45  Cal.  365  ;  Morris  and  Essex  R.  R.  Co.  v.  Central  R.  R. 
Co.  2  Vroom,  205 ;  Regina  v.  London  and  N.  W.  R.  R.  Co.  6 
Eng.  L.  &  Eq.  220;  Glamorganshire  Canal  Co.  v.  Blackmore, 
1  C.  &  F.  262;  Peavey  v.  Calais  R.  R.  Co.  30  Maine,  498. 

A  party  is  not  relieved  from  the  obligation  of  his  conduct 
either  by  inevitable  accident,  by  the  act  of  the  law,  or  by 
the  action  of  third  parties.     Paradine  v.  Jane,  Aleyn,   26; 
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Atkinson  v.  Ritchie,  10  East,  530;  Brecknock  and  A.  C.  N. 
Co.  v.  Pritchard,  6  T.  K.  750 ;  Hadleij  v.  CW&,  8  id.  259  ; 
Shubrick  v.  Salmund,  3  Burr.  1637  ;  Barret  v.  DiUton,  4  Camp. 
333;  Parker  v.  Hodgson,  3  M.  &  S.  265;  Storer  y.  Gordon, 
id.  308  ;  jBacow  v.  Co&fr,  45  111.  47  ;  Steele  v.  #<tc/b,  61  id.  343  ; 
Bunn  v.  Prather,  21  id.  217;  Kitzinger  v.  Sanborn,  70  id. 
146;  Walker  y.  Tucker,  id.  527;  CoW>  v.  Harmon,  23  N.  Y. 
148  ;  2?eefo  v.  Johnson,  19  Wend.  500 ;  Tompkins  v.  Dudley, 
25  N.  Y.  272;  ^^ams  v.  Nichols,  19  Pick.  275. 

Injunctions  obtained  at  the  suit  of  third  persons  do  not 
suspend  or  extend  the  period  of  limitation.  Wilkinson  v. 
First  National  Fire  Ins.  Co.  72  N.  Y.  499 ;  Barker  v.  Milard, 
16  Wend.  572. 

If  the  temporary  stoppage  caused  by  the  mayor  and  police 
had  been  wholly  unwarranted  and  illegal,  they  would,  at 
the  most,  have  been  acts  idtra  vires,  for  which  the  city  is 
not  bound.  Dillon  on  Municipal  Corp.  sees.  772,  968,  974; 
Board  of  Trustees  v.  Schrceder,  58  111.  353  ;  City  of  Chicago  v. 
McGraw,  75  id.  566;  City  of  Chicago  v.  Turner,  80  id.  419; 
Western  College  v.  Cleveland,  12  Ohio  St.  375 ;  Bnttrick  v. 
City  of  Lowell,  1  Allen,  172;  Thayer  v.  City  of  Boston,  19 
Pick.  511. 

The  school  lots  are  exempt  from  taxation,  and  not  subject 
to  condemnation,  the  right  of  eminent  domain  being  limited 
to  private  property.  City  of  Chicago  v.  People,  80  111.  384 ; 
St.  Louis,  J.  and  C.  R.  R.  Co.  v.  Trustees  of  the  Blind  Institu- 
tion, 43  id.  303 ;  Const,  art.  2,  sec.  13 ;  Eminent  Domain 
act,  chap.  47,  sec.  1. 

By  accepting  the  grant  of  the  license,  the  company  con- 
tracted not  to  lease  its  road  to  more  than  two  other  companies, 
and  the  city  is  entitled  to  an  injunction  on  its  cross-bill. 
Seymour  v.  McDonald,  4  Sandf.  Ch.  502 ;  Hills  v.  Miller,  3 
Paige,  254;  Trustees  v.  Cowen,  4  id.  510;  Clark  v.  Martin, 
49  Pa.  St.  289 ;  Mann  v.  Stephens,  15  Sim.  377. 
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Messrs.  Lawrence,  Campbell  &  Lawrence,  for  the  appellee  : 

A  court  of  equity  will  not  lend  its  aid  to  divest  an  estate 
for  the  breach  of  a  condition  subsequent,  or  enforce  a  forfeit- 
ure or  penalty.  4  Kent's  Commentaries,  130  ;  2  Story's  Eq. 
Jur.  sec.  1319;  Livingston  v.  Tompkins,  4  Johns.  Ch.  431; 
1  Washburn  on  Eeal  Prop.  chap.  14,  sec.  21 ;  Warner  v. 
Bennett,  31  Conn.  478 ;  White  v.  Port  Huron  and  Milwaukee 
R.  R.  Co.  13  Mich.  360;  Hall  v.  Delaplaine,  5  Wis.  215. 

The  non-performance  of  a  condition  precedent  is  excused, 
and  a  forfeiture  prevented,  when  the  non-performance  is 
caused  by  the  act  of  the  grantor  making  the  condition,  or 
by  the  act  of  God,  or  by  the  law.  Nicoll  v.  New  York  and 
Erie  R.  R.  Co.  12  N.  Y.  130 ;  Brooklyn  Central  R.  R.  Co.  v. 
Brooklyn  City  R.  R.  Co.  32  Barb.  366 ;  Davis  v.  Gray,  16 
Wall.  230  ;  Hotham  v.  East  India  Co.  1  T.  E.  645  ;  Moakley 
v.  Riggs,  19  Johns.  71. 

He  who  prevents  a  thing  from  being  done  can  not  avail 
himself  of  the  non-performance ;  and  this  applies  as  well  to 
conditions  precedent.  Fleming  v.  Gilbert,  3  Johns.  528  ; 
Mayor  v.  Butler,  1  Barb.  337 ;  Clarke  v.  Crandall,  27  id.  97 ; 
Davis  v.  Gray,  16  Wall.  230;  Jones  v.  Walker,  13  B.  Mon. 
165;  Potter  v.  Dennison,  5  Gilm.  590;  Town  of  Mt.  Vernon 
v.  Patton,  94  111.  Q6  ;  Risinger  v.  Cheney,  2  Gilm.  90 ;  Stewart 
v.  Kiteltas,  36  N.  Y.  388  ;  Parker  Co.  v.  O'Hem,  8  Md.  197; 
McKee  v.  Miller,  4  Blackf.  222 ;  Borden  v.  Borden,  5  Mass. 
67;  Wheatley  v.  Covington,  11  Bush,  18;  Rawson  v.  Clark, 
70  111.  656  ;  Smith  v.  Cedar  Rapids,  43  Iowa,  239 ;  Shaw  v. 
Hurd,  3  Bibb,  372. 

The  unauthorized  acts  of  municipal  officers  are  regarded 
as  the  acts  of  the  corporation,  when  they  are  performed  by 
that  branch  of  the  municipal  government  which  is  invested 
with  jurisdiction  to  act  for  the  corporation  on  the  subject 
to  which  the  particular  act  relates.  Buffalo  and  Hamburgh 
Turnpike  Co.  v.  City  of  Buffalo,  58  N.  Y.  639;   Thayer  v.  City 
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of  Boston,  19  Pick.  511 ;   Allen  v.  City  of  Decatur,  23  111.  331; 
Wolf  et  al.  v.  Boettcher,  61  id.  316. 

Mr.  Chas.  M.  Osborn,  also  for  the  appellee,  filed  a  brief 
and  argument,  making  various  points,  some  of  which  are  em- 
braced in  the  preceding  brief. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

On  the  15th  day  of  September,  1879,  the  city  of  Chicago 
passed  an  ordinance  granting  to  the  Chicago  and  Western 
Indiana  Eailroad  Company  a  license  to  enter  the  city  from 
its  southern  boundary,  and  lay  the  track  of  its  road  as  far 
north  as  Yan  Buren  street,  giving  specific  permission  to  cross 
any  and  all  intervening  streets  and  alleys,  subject  to  the 
direction  of  the  city  authorities  as  to  the  manner  of  construc- 
tion and  keeping  in  repair  of  the  streets,  alleys  and  crossings 
occupied.     The  ordinance  contained  this  section : 

"Sec.  8.  The  privilege  and  authority  hereby  granted  are 
so  granted  upon  the  further  express  condition  that  the  tracks 
authorized  by  this  ordinance  shall  be  laid  down  and  con- 
structed within  one  year  from  the  passage  of  this  ordinance, 
and  if  not  so  constructed  and  in  operation,  all  the  rights  and 
privileges  granted  by  this  ordinance  to  such  company  shall 
cease,  and  be  null  and  void. " 

On  September  15,  1880,  the  railroad  company  filed  its  bill 
in  this  case  in  the  Superior  Court  of  Cook  county,  to  enjoin 
the  city  and  its  officers  from  preventing  the  laying  of  the 
tracks  of  the  complainant  across  Twelfth  street,  and  other 
streets  in  the  city  of  Chicago  lying  between  Twelfth  and  Yan 
Buren  streets,  and  a  preliminary  injunction  was  granted  on 
that  day.  The  city  answered,  denying  the  rights  claimed 
by  the  company,  and  also  filed  a  cross-bill,  claiming  that  by 
virtue  of  the  expiration  of  a  year  from  the  passage  of  the 
ordinance  without  completing  and  operating  the  road,  the 
company  had  lost  all  the  rights  granted  by  the  ordinance 
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of  September  15,  1879,  and  praying  an  injunction  in  that 
respect.  Upon  the  final  hearing  the  preliminary  injunction 
was  made  perpetual,  and  the  cross-bill  of  the  city  dismissed 
for  want  of  equity.  On  appeal  to  the  Appellate  Court  for  the 
First  District  the  decree  was  affirmed,  and  the  city  appealed 
to  this  court. 

It  is  claimed  by  the  city  that  the  limitation  of  one  year, 
fixed  by  the  ordinance,  for  the  construction  of  the  road,  was 
not  a  condition  subsequent,  but  a  conditional  limitation,  self 
operating  by  its  terms,  under  which  the  license  granted  abso- 
lutely terminated,  ipso  facto,  upon  the  happening  of  the  event 
named.  The  condition  here  we  regard  as  a  condition  sub- 
sequent. Where  the  act  on  which  the  estate  depends  does 
not  necessarily  precede  the  vesting  of  the  estate,  but  may 
accompany  or  follow  it,  the  condition  is  subsequent.  (3  Pet. 
374.)  It  was  evidently  the  design  of  the  parties  here  that 
the  license  should  vest  at  once,  so  that  the  company  might 
proceed  immediately  to  perform  the  condition  by  laying  its 
tracks  across  the  streets,  and  the  license  would  be  liable  to  be 
defeated  by  failure,  without  excuse,  to  perform  the  condition. 
We  need  but  to  refer  to  the  following  authorities  upon  the 
subject :  Nicoll  v.  New  York  and  Erie  R.  R.  Co.  2  Kern.  121 ; 
Brooklyn  Central  R.  R.  Co.  v.  Brooklyn  City  R.  R.  Co.  32  Barb. 
366;  Davis  v.  Gray,  16  Wall.  230.  These  were  cases  of 
grants  to  a  railway  company,  upon  condition  that  the  road 
should  be  constructed  within  a  limited  time,  and  the  condi- 
tions were  held  to  be  conditions  subsequent.  In  the  case  last 
cited  it  was  said:  "The  rule  at  law  is,  that  if  a  condition 
subsequent  be  possible  at  the  time  of  making  it,  and  becomes 
afterwards  impossible  to  be  complied  with,  by  the  act  of  God, 
or  the  law,  or  the  grantor,  the  estate  having  once  vested  is 
not  thereby  divested,  but  becomes  absolute."  It  is  there 
said,  however,  that  equity  will  not  apply  the  principle  to 
the  extent  of  the  last  particular,  to  make  the  estate  absolute. 
The  above  rule  is  too  familiar  to  need  the  citation  of  any 
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authorities  in  its  support.  We  refer,  however,  to  the  follow- 
ing: Hotliam  v.  East  India  Company,  1  Term  Rep.  645; 
Moakley  v.  Biggs,  19  Johns.  71 ;  Fleming  v.  Gilbert,  3  id. 
52S ;  The  Mayor  of  New  York  v.  Butler,  1  Barb.  337 ;  Jones 
v.  Walker,  13  B.  Monroe,  165 ;  Potter  v.  Dennison,  5  Gilm. 
590 ;  Bisinger  v.  Cheney,  2  id.  90.  In  most  of  these  cases 
even  the  non-performance  of  a  condition  precedent  was  held 
excused,  when  caused  by  the  party  imposing  the  condition. 
In  Fleming  v.  Gilbert,  supra,  it  was  said :  "It  is  a  sound 
principle  that  he  who  prevents  a  thing  being  done  shall  not 
avail  himself  of  the  non-performance  he  has  occasioned." 

As  we  conceive,  it  is  not  a  question  of  any  practical  im- 
portance whether  we  call  this  a  grant  of  a  license  with  a  con- 
dition subsequent,  or  a  conditional  limitation,  as  appellant's 
counsel  term  it,  for  we  consider  the  effect  of  non-perform- 
ance, when  caused  by  the  act  of  the  city,  would  be  the  same 
in  either  case.  By  the  admission  of  appellant's  counsel  the 
principal  distinction  between  estates  upon  condition  subse- 
quent and  conditional  limitations  is,  that  in  the  former  case 
the  condition  becomes  operative  only  by  some  affirmative  act 
of  the  grantor  or  his  heirs  in  resuming  the  estate  granted, 
but  that  in  the  latter  case  no  such  act  is  required. 

The  railroad  company  claims  that  it  has  two  distinct 
excuses  for  the  non-performance  of  the  condition  in  the  ordi- 
nance :  First,  the  performance  of  the  condition  was  prevented 
by  the  act  of  the  city;  second,  the  performance  was  also 
prevented  by  the  act  of  the  law,  through  various  injunctions 
restraining  the  company  from  the  construction  of  its  road. 

The  evidence  shows  that  before  the  passage  of  the  ordi- 
nance the  company  had  acquired  a  portion  of  its  right  of  way, 
and  after  such  passage  proceeded  to  acquire  other  portions, 
by  purchase  and  condemnation,  and  it  appears  to  have  been 
diligent  in  its  efforts  to  secure  its  right  of  way,  and  early  in 
1880  had  its  track  laid  north  as  far  as  Archer  avenue,  where 
it  had  a  temporary  passenger  depot,  and  to  and  from  which 
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trains  arrived  and  departed  daily.  Before  September  15, 
1880,  the  company  had  a  continuous  line  in  operation  as  far 
north  as  Sixteenth  street,  a  small  part  of  the  way  being  over  a 
track  leased  from  the  Chicago  and  Alton  Eailroad  Company, 
and  north  of  Sixteenth  street  had  purchased  large  amounts 
of  property,  had  erected  various  buildings  for  freight  houses 
and  other  purposes,  had  laid  down  tracks  from  a  short  dis- 
tance north  of  Sixteenth  street  to  Twelfth  street,  upon  which 
a  construction  engine  was  running,  and  but  for  opposition  by 
the  Lake  Shore  road  at  the  point  of  crossing  its  line  it  would 
have  been  running  trains  regularly  to  Twelfth  street  some 
time  prior  to  September  15,  1880.  Commencing  early  in 
April,  1880,  there  were  quite  a  number  of  injunctions  issued 
in  suits  brought  by  different  parties  against  the  company, 
enjoining  the  crossing  or  condemning  of  various  pieces  of 
property  along  the  line,  which  injunctions  were  not  dissolved 
until  some  time  after  September  15,  1880.  These  injunc- 
tions form  the  excuse  of  prevention  by  the  act  of  the  law. 
As  none  of  these  injunctions  were  obtained  by  the  city,  we 
shall  not  consider  the  question  of  their  .sufficiency  as  an 
excuse  under  this  head,  as  we  do  not  find  it  to  be  necessary 
for  our  determination  of  this  case. 

As  respects  prevention  of  performance  by  the  city,  the 
evidence  shows  that  there  were  many  stoppages  by  the  police 
officers  of  the  city  of  the  crossing  by  the  company  of  various 
streets  from  Thirty-fifth  street  north,  occasioning  in  all  a 
considerable  delay  of  the  work.  The  justification  offered  for 
these  stoppages  is,  they  were  on  the  account  of  a  permit  not 
having  been  obtained  from  the  department  of  public  works 
for  the  proposed  crossing,  and  notification  given,  so  that  there 
might  be  an  officer  present  for  the  supervision  of  the  work. 
The  evidence  is  not  satisfying  that  this  was  the  real  cause, 
but  it  tends  to  show  that  the  action  was  rather  under  what 
has  somewhat  the  appearance  of  a  systematic  policy  on  the 
part  of  city  officials  to  obstruct  the  progress  of  the  work. 
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On  the  23d  of  March,  1880,  there  was  rendered  in  the 
Appellate  Court  for  the  First  District,  a  decision  in  what  is 
known  as  the  ITickcy  case,  pronouncing  the  ordinance  in  ques- 
tion void.  The  president  of  the  railway  company  testifies, 
that  "after  the  decision  of  the  Appellate  Court  in  the  Hichey 
case  I  had  several  interviews  with  the  mayor,  who  said  that 
he  must  regard  that  decision  as  the  law,  and  forbid  our  laying 
tracks  until  the  decision  was  passed  upon  by  a  higher  court ; 
he  should  stop  us  if  we  undertook  to  cross  any  streets."  The 
mayor  in  his  testimony  somewhat  qualifies  the  above,  but  he 
does  say:  "In  all  my  conversations  with  Mr.  Brown,  the 
president  of  the  company,  (probably  I  had  half  a  dozen  after 
the  decision  of  the  Appellate  Court  holding  the  ordinance 
void,)  I  told  him  I  would  not  object  to  his  crossing  any  streets 
in  his  line,  provided  individual  property  owners  offered  no 
objection, — that  I  would  consider  the  ordinance  as  a  law  to 
me,  but  when  property  owners  objected  I  would  have  to  listen 
to  them,  and  on  that  I  forbade  their  crossing  Fourteenth 
street."  This  does  not  vary  the  prohibition  substantially 
from  that  as  testified  to  by  the  president  of  the  company, — 
whenever  a  street  was  to  be  crossed  there  would  be  objection, 
of  course,  by  property  holders,  as  there  ever  had  been. 

After  the  interview  with  the  mayor,  the  company  gave 
orders'  to  its  superintendent  of  construction  not  to  lay  any 
more  tracks,  and  none  were  attempted  to  be  laid  until  July  16, 
1880.  On  that  day  the  company  recommenced  the  laying  of 
their  tracks,  and  laid  them,  in  fact,  across  Fourteenth  street. 
As  soon  as  this  came  to  the  knowledge  of  the  city  authori- 
ties, the  superintendent  of  streets,  acting  under  orders  from 
the  mayor,  as  he  stated,  proceeded  to  Fourteenth  street  with 
a  body  of  police,  and  caused  them  to  tear  up  the  rails  already 
down,  and  remove  them,  together  with  the  ties,  off  the  street. 
The  company  then  suspended  further  action  until  September 
4,  1880,  when  this  court  rendered  a  decision  in  the  Dunbar 
case,  overruling  the  decision  of  the  Appellate  Court  in  the 
6—105  III. 
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Hickeij  case,  and  holding  the  ordinance  valid.  The  com- 
pany then  proceeded  with  the  construction  of  its  road,  and 
without  opposition,  so  far  as  concerned  the  streets  south  of 
Twelfth  street.  The  tracks  across  Twelfth,  Taylor,  Polk  and 
Harrison  streets  remained  to  be  laid,  and  by  the  15th  of 
September,  1880,  the  company  had  made  its  preparations  for 
laying  such  tracks,  and  had  bought  the  adjacent  lots  upon 
each  street  at  the  place  of  the  proposed  crossings.  On  the 
morning  of  September  15,  1880,  the  company  applied  to  the 
Superior  Court  for  an  injunction  against  the  city  and  its 
officers,  to  restrain  them  from  interference  with  the  railroad 
company  in  the  laying  of  its  tracks  across  the  above  named 
streets.  This  bill  was  the  original  bill  in  the  present  case. 
The  injunction  was  awarded,  and  duly  served,  and  after 
such  service  the  company  commenced  the  laying  of  its  tracks 
across  each  of  said  streets  at  the  same  time.  But  before 
the  day  was  over,  the  superintendent  of  streets,  heading  a 
force  of  police,  appeared  at  each  of  the  street  crossings,  tore 
up  the  rails  and  ties  which  had  been  laid  entirely  across 
Twelfth  and  Polk  streets,  and  partially  across  Taylor  and 
Harrison  streets,  and  the  ties  were  piled  together  on  vacant 
lots  near  the  respective  crossings,  and  the  mob  which  had 
gathered  set  them  on  fire,  and  laid  the  rails  across  the  burn- 
ing ties.  The  next  day  an  attachment  was  issued  against 
the  city  officers  for  contempt  of  the  injunction,  and  the 
superintendent  of  streets  was  found  guilty  of  contempt,  and 
punished.  Soon  after  the  termination  of  the  contempt  pro- 
ceedings, the  rails  were  relaid  across  these  streets,  where  they 
have  since  remained. 

As  against  the  claim  of  the  city  to  have  forfeited  the  right 
given  by  the  ordinance  to  construct  the  road  across  streets, 
because  of  non-compliance  with  the  condition  that  the  road 
should  be  completed  within  one  year,  is  the  railroad  company 
entitled  to  say  that  it  was  prevented  from  such  compliance 
by  the  act  of  the  city?     We  think  it  is.     It  is  true  that  this 
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act  of  prevention  of  September  15,  of  itself,  was  not  the  cause 
of  the  non-completion  of  the  road  within  the  year,  as  it  would 
not  have  been  completed  within  that  time  if  there  had  not 
been  this  act  of  interference.  It  was  intended  to  lay  the 
tracks  on  that  day  only  across  the  streets,  and  not  through 
the  intervening  blocks ;  and,  indeed,  this  latter  could  not 
have  been  done,  as  the  entire  right  of  way  between  Twelfth 
and  Yan  Buren  streets  had  not  been  obtained, — and  this  is 
made  a  point  against  the  company,  that  it  had  not  acquired 
the  right  of  way,  and  from  that  cause  was  unable  to  com- 
plete the  road  within  the  time  limited.  But  we  think  the 
company  is  entitled  to  say  that  it  was  prevented  from  the 
construction  of  its  road  for  a  period  of  at  least  five  months, 
dating  back  to  the  time  of  the  mayor's  forbidding  any  further 
laying  of  the  tracks.  During  such  time  of  prevention  it  could 
not  be  expected  the  company  would  incur  the  expenditure 
of  large  sums  of  money  in  acquiring  the  right  of  way,  so 
long  as  there  was  this  uncertainty  whether  it  would  be 
permitted  by  the  city  to  cross  the  streets.  Had  there  not 
been  such  obstruction  by  the  city,  the  company  might  have 
acquired  the  entire  right  of  way  previous  to  September  15, 
and  it  may  well  say  that  it  would  have  done  so,  and  the  city 
should  not  be  admitted  to  gainsay  it.  There  should  be  all 
reasonable  construction  against  the  city,  in  order  that  it  may 
not  have  a  chance  of  advantage  from  its  own  wrong. 

As  to  how  much  of  prevention  of  performance  there  was, 
the  executive  head  of  the  city  government,  under  a  decision 
of  court  that  the  ordinance  was  void,  had,  some  five  months 
before  the  expiration  of  the  year,  forbidden  the  further  con- 
struction of  the  road  across  any  streets.  In  the  two  instances 
of  attempt  to  lay  the  tracks  afterwards,  there  was  actual  pre- 
vention by  force.  The  occurrences  of  July  16,  at  Fourteenth 
street,  and  of  September  15,  at  the  streets  north  of  Twelfth, 
demonstrate  what  was  the  meaning  of  the  interdict  of  the 
mayor,  and  what  potency  it  had.     They  show  that  it  was 
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tantamount  to  prevention  by  physical  force,  and  that  the 
company  had  the  right  to  so  take  it,  and  to  yield  to  it  as 
such.  Even  an  injunction  of  court  was  powerless  to  with- 
stand the  carrying  of  it  into  effect.  In  these  two  instances 
of  attempts  to  lay  the  tracks  in  the  face  of  the  mayor's  pro- 
hibition, there  was  actual  prevention  by  force.  It  is  a  fair 
conclusion  that  the  same  result  would  have  attended  such  an 
attempt  on  any  other  day  whilst  this  prohibition  hung  over 
the  railroad  company.  After  September  4  (the  time  this 
court  decided  the  ordinance  to  be  valid)  the  prohibition  was 
relaxed  so  far  as  to  permit  the  laying  of  tracks  south  of 
Twelfth  street,  but  north  of  Twelfth  street  the  prohibition 
continued  in  force,  as  shown  by  the  events  of  September  15. 
It  is  objected  that  there  had-  been  no  location  of  the  line 
of  the  road  north  of  Twelfth  street.  It  was  certainly  located 
across  the  streets  when  the  tracks  across  them  were  laid 
clown.  There  does  not  appear  to  have  been  any  resolution 
of  the  board  of  directors  making  a  location  of  the  line,  but 
it  appears  that  in  July,  1S79,  the  directors,  acting  among 
themselves,  individually,  selected  this  route,  and  marked  it 
upon  a  map ;  that  the  map  was  taken  to  New  York,  and  there 
exhibited,  and  with  the  line  thus  designated  a  loan  was  nego- 
tiated, and  upon  the  president's  return  he  reported  to  the 
board  of  directors  that  he  had  in  New  York  submitted  the 
plan  of  the  company  to  further  extend  its  line  into  the  city, 
and  to  acquire  the  necessary  ground  for  the  erection  of  a 
union  passenger  depot  on  Van  Buren  street,  etc.,  and  that  he 
had  effected  the  loan,  and  thereupon  a  resolution  was  passed 
approving  the  negotiations  as  thus  reported.  But  whether  a 
location  or  not,  there  was  no  provision  in  the  condition  for 
the  location  of  the  road  specificalty.  The  location  was  a 
matter  pertaining  to  the  construction  of  the  road,  and  if  there 
was  excuse  for  the  non-construction  of  the  road  within  the 
year,  there  would  likewise  be  such  for  not  having  located  it. 
Had  there  been  no  prevention  by  the  city,  as  before  said,  the 
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road  might  have  been  located  and  constructed  within  the 
year,  and  the  company  may  well  say,  against  the  city,  it 
would  have  been. 

The  further  ground  is  taken  by  appellant,  that  although 
the  completion  of  the  railroad  within  a  year  was  prevented 
by  the  city  officers,  yet  in  so  doing  they  were  acting  without 
any  authority  of  the  common  council  of  the  city,  and  their 
action  therefore  is  not  binding  upon  the  city  as  its  act.  We 
recognize  the  doctrine  to  be,  that  the  unauthorized  acts  of 
municipal  officers  are  regarded  as  the  acts  of  the  corporation, 
provided  the  acts  are  performed  by  that  branch  of  the  muni- 
cipal government  which  is  invested  with  jurisdiction  to  act 
for  the  corporation  upon  the  subject  to  which  the  particular 
act  relates.  (Thayer  v.  City  of  Boston,  19  Pick.  511 ;  Buffalo 
and  Hamburgh  Turnpike  Co.  v.  City  of  Buffalo,  58  N.  Y.  639; 
Chicago  v.  McGraw,  75  111.  570 ;  Dillon  on  Municipal  Corp. 
sec.  764.)  In  the  present  case,  the  mayor,  the  superintendent 
of  streets,  and  the  superintendent  of  police,  were  engaged  in 
doing  the  acts  which  prevented  the  railroad  company  from 
constructing  its  road.  The  mayor  is  the  general  executive 
officer  of  the  city.  He,  and  other  officers  under  his  control, 
are  the  executive  department ;  and  we  can  not  doubt  that  the 
city  should  here  be  held  liable  for  these  wrongful  acts  done 
by  the  officers  of  the  executive  department,  within  the  sphere 
of  their  authority,  though  not  authorized  by  the  common 
council  to  do  them,  as  being  its  (the  city's)  own  acts. 

There  is  one  objection  taken  by  appellant's  counsel  which 
we  think  is  founded  upon  a  misconstruction  of  the  decree. 
It  is  said  the  decree  enjoins  the  city  from  interfering  with  the 
construction  and  operation  of  appellee's  road  upon  its  route 
as  located, — that  the  location  claimed  is  directly  through  and 
across  the  lots  owned  and  used  by  the  city  for  public  school 
purposes,  lying  immediately  north  of  Twelfth  street,  and 
extending  from  Third  to  Fourth  avenue.  It  is  said  that 
under  the  decree,  as  it  stands,  the  railway  company  may 
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construct  its  tracks  through  this  school  property,  and  the 
city  will  be  powerless  to  interfere,  even  though  the  company 
shall  not  have  acquired  title  to  the  land,  by  purchase  or  con- 
demnation. The  preliminary  injunction  is  confined  solely 
to  streets,  except  the  concluding  words,  as  follows :  "or  from 
interfering  with  the  Chicago  and  Western  Indiana  Kailroad 
Company  in  the  operation  of  its  railroad;"  and  the  final 
decree,  after  making  the  preliminary  injunction  perpetual, 
reiterates  the  injunction  confining  it  entirely  to  streets,  except 
in  these  concluding  words:  "and  from  interfering  with  the 
company  in  the  operation  of  its  road  under  such  ordinance." 
This  surely  can  not  be  construed  to  prevent  the  exercise  of 
any  legal  remedies  at  the  instance  of  the  city,  or  to  give  to 
the  company  the  right  to  enter  upon  and  lay  its  tracks  across 
these  school  lots  without  having  first  acquired  the  property, 
by  purchase  or  otherwise.  No  tracks  have  been  laid  down 
north  of  Twelfth  street,  except  across  streets. 

In  connection  with  this  school  property,  another  point  in 
respect  of  location  of  route  is  made.  It  is  said  that  the  loca- 
tion of  the  route  of  "the  road  was  an  essential  condition  pre- 
cedent to  the  construction  of  the  track ;  that  if  the  location 
of  the  line  has  been  made  across  this  school  property,  the 
property  can  not  be  condemned,  being  public,  and  not  private, 
property,  and  it  does  not  appeal-  that  the  right  of  way  across 
it  can  be  acquired  by  purchase ;  that  this  being  true,  the 
track  can  not  be  constructed  across  the  property,  and  the 
location,  therefore,  claimed  by  the  company,  is  an  impracti- 
cable one.  There  is  no  evidence  tending  to  show  that  this 
property  may  not  be  acquired  by  purchase,  and  it  is  not  to 
be  assumed  that  it  can  not  be.  There  is  nothing,  then,  to 
show  that  the  location  of  the  route  through  this  school  prop- 
erty, as  a  continuous  line  of  railroad  from  Twelfth  street  to 
Van  Buren  street,  is  an  impossible  or  impracticable  one. 

It  is  objected  that  as  regards  blocks  32  and  33,  lying  just 
north   of   Sixteenth   and   east   of   Clark   streets,  over  which 
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appellee  lias  laid  its  tracks,  it  lias  never  yet  acquired  title ; 
that  its  only  interest  in  those  premises  is  under  an  agree- 
ment, of  August  25,  18S0,  with  the  Chicago  and  Northwestern 
Railroad  Company  and  the  Chicago,  Burlington  and  Quincy 
Railroad  Company,  each  owning  an  undivided  one-sixth  of 
the  premises,  the  remaining  four-sixths  belonging  to  the  Lake 
Shore  and  Michigan  Southern  Railroad  Company ;  that  the 
true  construction  of  section  8  of  the  ordinance  requiring  the 
completion  of  the  road  within  one  year,  is,  that  it  shall  be 
legally  completed  by  properly  acquiring  title  to  the  premises 
crossed.  We  do  not  so  construe  it  that  it  is  essential  to 
acquire  full  title  to  premises  crossed.  It  is  enough,  we  con- 
sider, that  the  road  is  lawfully  constructed  and  in  operation 
over  the  premises. 

It  is  also  an  object  of  the  city's  cross-bill  to  enjoin  the 
railroad  company  from  leasing  to  or  permitting  the  use  of 
its  tracks  within  the  city  by  any  other  railroad  companies, 
exceeding  two  in  number.  The  right  to  this  relief  is  predi- 
cated upon  that  portion  of  section  7  of  the  ordinance  which 
reads  as  follows:  "That  the  privileges  authorized  herein  are 
granted  upon  the  express  condition  that  the  Chicago  and 
Western  Indiana  Railroad  Company  shall  permit  any  other 
railroad  company,  not  exceeding  two  in  number,  which  have 
not  at  present  any  right  of  entrance  into  the  city  of  Chicago 
under  any  existing  ordinance,  to  use  the  said  main  railroad 
tracks  herein  authorized  to  be  laid,  jointly  with  the  said 
Chicago  and  Western  Indiana  Railroad  Company,  upon  such 
fair  and  equitable  terms  as  may  be  agreed  upon  by  said  com- 
panies." It  is  contended  that  the  true  construction  of  this 
provision  is,  that  it  is  a  limitation  or  restriction  upon  the 
right  of  the  company  to  lease  the  use  of  its  lines  within 
the  city  to  more  than  two  other  companies, — that  while,  by 
the  general  Railroad  act,  the  company  might  lease  its  lines 
regardless  of  any  such  limitation,  by  accepting  the  grant, 
coupled  with  this  limitation,  it  contracts  with  the  city  that 
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it  will  not  lease  its  lines  to  more  than  two  other  companies. 
The  object  of  this  provision  manifestly  was,  to  provide  for 
additional  railroad  facilities  to  the  city  of  Chicago  or  the 
public,  and  to  require  the  company  to  admit  at  least  two 
companies  upon  the  same  right  of  way.  It  was  an  agree- 
ment on  the  part  of  the  company  that  it  should  lease  to 
other  companies  the  right  of  user,  the  obligation,  however, 
not  to  extend  to  more  than  two  companies.  The  provision 
was  a  limitation,  not  upon  the  right  of  the  company  to  admit 
other  companies  to  a  joint  use  of  its  tracks,  but  upon  the 
exclusive  enjoyment  of  the  estate  granted  by  the  city.  This 
was  the  view  taken  of  that  provision  in  Chicago  and  Western 
Indiana  R.  R.  Co.  v.  Dunbar,  100  111.  137. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. - 

Judgment  affirmed. 


Peter  A.  Brower  et  al. 

v. 
Elliott  Callender  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Evidence — declarations  of  grantor  not  competent  after  grant.  The 
declarations  of  a  grantor  after  making  the  grant,  are  incompetent  as  evidence 
to  prove  what  the  grantor  then  did,  or  to  impeach  the  conveyance. 

2.  Duress — what  will  avoid  deed.  Mere  vexation  and  annoyance,  lead- 
ing to  the  execution  and  acknowledgment  of  a  conveyance  of  land  in  trust 
for  the  grantor  and  his  heirs,  is  not  sufficient  to  establish  such  duress  as  to 
avoid  the  deed,  unless  it  be  further  shown  that  the  grantor's  mind  was  in  that 
condition  that  by  reason  of  such  vexation  and  annoyance  a  state  of  insanity 
was  produced,  which  existed  at  the  time  of  the  execution  and  acknowledg- 
ment. 

3.  Same — estoppel  to  rely  on  party's  own  acts  as  causing.  A  party  who 
induces  the  owner  of  land  to  convey  the  same  in  trust,  by  threatening  to 
have  a  conservator  of  the  grantor  appointed,  and  instituting  proceedings  to 
have  the  grantor  adjudged  insane,  and  dismisses  such  proceeding  upon  the 
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executing  of  such  deed,  will  be  estopped  from  afterwards  avoiding  the  deed 
on  the  ground  its  execution  was  procured  by  duress. 

4.  Trust — remedy  for  breach  of  The  remedy  for  a  breach  of  trust  or 
a  failure  to  perform  his  duty  by  the  trustee,  is  his  removal,  and  the  appoint- 
ing of  a  new  one,  and  not  the  setting  aside  of  the  deed  of  trust. 

Appeal  from  the  Circuit  Court  of  Peoria  county ;  the  Hon. 
D.  McCulloch,  Judge,  presiding 

Mary  Oakley  filed  her  bill  in  equity,  in  the  office  of  the 
clerk  of  the  circuit  court  of  Peoria  county,  on  the  14th  of 
December,  1880,  in  which  she  alleged  that  prior  to  and  on  the 
22d  of  July,  1879,  she  was  the  owner  in  fee  of  sundry  real 
estate  in  said  county,  worth,  then,  $10,000,  and  then  renting 
for  $65  per  month,  and  was  all  she  had ;  that  she  was  then 
eighty  years  old,  and  had  five  children,  all  of  age,  and  with- 
out means  to  support  her, — one  son,  Charles,  was  totally 
blind,  in  ill  health,  and  dependent  upon  her  for  support,  and 
that  he  died  on  January  9,  1880 ;  that  on  the  22d  of  July, 
1879,  she  was  in  poor  health,  enfeebled  by  age  and  care, 
when  some  of  her  children  threatened  to  have  her  arrested 
and  brought  before  the  county  court,  and  have  the  use  and 
control  of  her  property  taken  from  her  and  placed  in  the 
hands  of  a  conservator,  asserting  that  they  had  power  by 
law  to  do  so,  and  would,  immediately,  unless  she  deeded  the 
property  to  a  trustee,  and  she,  apprehensive  of  such  a  pro- 
ceeding, alarmed  and  mortified,  and  fearing  she  would  lose 
all  her  property  thereby,  and  her  support  in  her  old  age,  and 
they,  seeing  her  situation,  and  to  force  a  conservator  upon 
her,  declared  that  one  should  be  immediately  appointed  to 
take  all  of  her  property  from  her,  unless  she  conveyed  it  to 
such  a  trustee  on  terms  dictated  by  them,  to  do  which  she 
tried  to  avoid ;  and  they  had  her  immediately  summoned 
before  the  county  court  to  place  her  property  in  a  conserva- 
tor's hands,  and  she  was  so  surrounded,  oppressed,  alarmed, 
confused  and  threatened,  that  she  was  forced,  against  her 
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will,  not  comprehending  what  she  was  doing,  or  understand- 
ing the  contents  of  the  deed  she  made,  to  convey  all  the 
property,  by  trust  deed,  to  defendant  Callender,  without  con- 
sideration, with  power  to  him  to  lease,  mortgage  or  sell  it,  at 
discretion,  for  the  use  of  complainant  and  her  son  Charles, 
for  their  lives,  should  it  even  require  the  whole  to  be  so  used, 
and  any  residue  to  be  held  for  and  divided  between  her  other 
children,  at  her  death;  that  defendant  Callender  accepted 
the  trust,  which  was  executory  and  continuing,  and  that  he 
leased  and  mortgaged  the  property,  and  got  the  proceeds,  and 
refused  to  provide  for  her,  and  left  her  to  suffer  from  cold 
and  want,  while  he  kept  her  property  and  its  proceeds  in  his 
own  use ;  that  her  health  was  gone,  and  she  was  in  want  of 
house  and  home  and  the  comforts  of  life,  which  Callender 
refused  to  get  for  her ;  that  her  property  was  not  derived  by 
her  from  her  children,  and  yet  Callender  kept  her  in  cold  and 
in  want,  to  hold  it  for  his  use  or  for  them ;  that  he  neglected 
and  refused  to  perforin  the  trust  he  undertook  to  perform, 
and  as  she  was  remediless,  she  prayed  the  court  to  cancel 
and  set  aside  the  trust  deed  to  Callender,  require  him  to 
account,  and  surrender  to  her  the  title  and  possession  of  the 
property,  etc..  Summons  was  issued,  and  served  upon  Cal- 
lender, and  the  court  ordered  that  he  pay  complainant  $10 
per  week  for  her  support,  pendente  lite,  and  until  the  further 
order  of  the  court. 

Before  any  further  order  in  the  case,  and  on  the  21st  day 
of  February,  1881,  the  complainant  Mary  Oakley  died,  hav- 
ing previously  made  her  last  will  and  testament,  whereby 
she  gave  and  devised  a  part  of  her  property  in  fee  to  Peter 
A.  Brower  and  Margaret  B.  Brown,  and  the  residue  of  her 
property  she  devised,  first,  for  the  payment  of  her  debts ;  and 
second,  that  the  remainder,  if  any,  should  be  equally  divided 
among  all  her  children.  She  appointed  Peter  A.  Brower  and 
Margaret  B.  Brown  executor  and  executrix  of  her  last  will 
and  testament,  who  duly  qualified  as  such.     Charles  Oakley, 
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her  blind  son,  referred  to  in  the  bill,  died  some  time  before 
the  death  of  Mary  Oakley.  She  left  surviving  her  the  fol- 
lowing named  children  as  her  only  heirs  at  law,  viz.,  Peter 

A.  Brower,  Margaret  B.  Brown,  Maria  Hall,  and  Marcellus 
Oakley. 

On  the  4th  of  April,  1881,  Peter  A.  Brower  and  Margaret 

B.  Brown  filed  in  the  office  of  the  clerk  of  the  circuit  court 
of  Peoria  county  an  amended  and  supplemental  bill,  setting 
up  these  facts,  restating,  substantially,  the  allegations  of  the 
original  bill,  and  praying,  as  in  the  original  bill,  that  the 
deed  of  trust  be  set  aside,  and  for  an  account, — making,  also, 
Maria  Hall  and  Marcellus  Oakley  defendants  thereto,  and  they 
were  duly  brought  before  the  court  by  summons.  Elliott 
Callender  answered,  alleging  a  general  want  of  equity  in  the 
bill.  He  admitted  the  death  of  Charles  Oakley,  and  of  Mary 
Oakley,  leaving  heirs  as  alleged  in  the  bill,  and  that  she 
made  the  trust  deed  to  him  of  the  property  in  controversy 
without  consideration  paid  by  him,  and  that  he  had  taken 
possession,  and  leased  and  mortgaged  a  part,  and  was  about 
to  sell  it  when  restrained  by  the  court,  and  denied  generally 
all  other  material  allegations  in  the  bill ;  averring  his  good 
faith  and  efforts  to  carry  out  the  trust,  and  demurs  to  the 
right  and  prayer  for  an  account,  specially  and  generally. 
The  joint  and  several  answers  of  Maria  Hall  and  Marcellus 
Oakley  admit  the  death  of  Mary  Oakley ;  that  she  made  the 
trust  deed  alleged,  and  left  heirs  surviving  her,  as  alleged, 
and  generally  deny  all  other  material  allegations  of  the  bill, 
and  therein  demur  to  the  relief  prayed.  There  was  a  general 
replication  to  the  answers. 

On  the  16th  of  March,  1882,  complainants,  by  leave  of 
court,  filed  a  second  amendment  to  the  bill  of  complaint, 
alleging  that  said  trust  deed  was  executed  by  Mary  Oakley 
while  under  substantial  and  virtual  duress,  and  that  she  was 
then  in  a  disturbed  state  of  mind,  from  apprehension,  annoy- 
ance, fear  and  distress,  brought  upon  her  through  and  by 
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the  proceedings  to  have  her  declared  insane,  and  a  conser- 
vator appointed  for  her,  and  her  property  taken  away,  which 
distracted  her  mind  and  compelled  her  to  execute  the  alleged 
trust  deed,  to  her  wrong  and  injury,  whereby  it  became  and 
was  void,  and  that  she  and  said  complainant  Margaret  B. 
Brown  continued  to  live  on  the  property  in  question  to  the 
filing  of  the  bill. 

The  cause  was  heard  at  the  March  term,  1882,  of  the 
Peoria  circuit  court,  on  bill,  amended  and  supplemental  bills, 
answers  and  proofs,  and  the  court  thereupon  found  the  equi- 
ties for  the  defendants,  and  decreed  that  the  bill  be  dismissed, 
etc.  This  appeal  is  from  that  decree,  and  the  errors  assigned 
question  the  ruling  of  the  court  in  so  decreeing. 

Messrs.  Prettyman  &  Sons,  for  the  appellants : 

Where  one  is  induced  to  act  through  fear,  or  threats,  or 
of  apprehension  short  of  duress,  his  acts  may  be  avoided. 
Inhabitants  of  Worcester  v.  Eaton,  11  Mass.  368;  13  id.  371; 
1  Story's  Eq.  Jur.  239. 

Here  were  threats,  alarm,  misrepresentation  and  undue 
influence,  exerted  wrongfully  and  fraudulently  by  a  part  of 
those  procuring  the  deed,  and  through  this  means  the  deed 
of  trust  was  procured,  and  equity  will  set  it  aside  as  to  all 
parties.  Whelan  v.  Whelan,  3  Cow.  537;  Brown  v.  Peck,  2 
Wis.  261. 

The  deed  was  made  under  false  representation  and  sup- 
pression of  facts,  and  without  any  consideration.  Gee  v. 
Spencer,  1  Vern.  32. 

Concealment  of  a  material  fact  is  sufficient  to  avoid  a 
release  obtained  by  the  person  whose  duty  it  was  to  make  the 
disclosure.  {Brodrick  v.  Brodrick,  1  P.  Wms.  239 ;  1  Mod. 
Ch.  208  ;  James  v.  Graves,  2  P.  Wms.  270.)  And  this  though 
the  trustee  is  not  privy,  personally,  to  the  wrong,  etc.  Her- 
(juenin  v.  Bosely,  14  Ves.  273 ;  Bennett  v.  Wade,  1  Dickens, 
84;  Bridgeman  v.  Green,  2  Ves.  627. 
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The  refusal  of  the  trustee  to  supply  the  grantor  with  the 
necessaries  of  life,  warrants  the  inference  of  an  abandonment 
of  the  contract  by  the  trustee,  and  justifies  a  decree  rescind- 
ing the  contract  and  canceling  the  deed.  Jenkins  v.  Jenkins, 
3  Mon.  329;  Frazier  v.  Miller,  16  111.  48;  Oard  v.  Oard,  59 
id.  46  ;  Henry  County  v.  Winnebago  Drainage  Co.  52  id.  463 ; 
Whitney  v.  Roberts,  22  id.  381 ;  Brake  v.  Johnson,  Prec.  in  Ch. 
142 ;  Eoberts  on  Fraudulent  Conveyances,  658. 

Messrs.  James,  Jack  &  Moore,  for  the  appellees : 

The  facts  and  circumstances  of  this  case  fail  to  show 
duress,  or  that  undue  or  improper  influence  was  exercised 
by  Mrs.  Brown  or  Mrs.  Hall  upon  the  mind  of  Mrs.  Oakley. 
Threats  of  a  criminal  prosecution,  or  the  payment  of  money 
to  avoid  a  criminal  prosecution,  do  not  make  out  a  case  of 
duress.  Baldwin  v.  Murphy,  82  111.  485  ;  Richards  v.  Dun- 
can, 3  N.  H.  508;  Alexander  v.  Pierce,  10  id.  494;  Knapp  v. 
Hyde,  60  Barb.  82 ;  Smith  v.  Rawley,  66  Inch  502 ;  Harmon 
v.  Harmon,  61  Me.  227. 

A  deed  made  to  avoid  a  threatened  suit  will  not  be  set 
aside  for  duress.  Harris  v.  Lyon,  24  Pa.  St.  347 ;  Snyder 
v.  Braden,  58  id.  143  ;  Evans  v.  Gale,  18  N.  H.  397 ;  Davis  v. 
Lester,  64  Mo.  43 ;  States  v.  Davis,  79  N.  C.  603 ;  Landa  v. 
Obert,  45  Texas,  539;  Waller  v.  Gale,  8  B.  Mon.  11;  Miller 
v.  Miller,  68  Pa.  St.  486;  Stover  v.  Mitchell,  45  111.  214; 
Su-anston  v.  Ijams,  63  id.  165;  Tooker  v.  Sloan,  30  N.  J.  Eq. 
394. 

The  undue  influence  necessary  to  be  shown  to  set  aside  a 
will,  is  an  influence  specially  directed  toward  the  object  of 
procuring  a  will  in  favor  of  particular  parties.  Allmon  v. 
Pigg,  82  111.  149 ;  Roe  et  al.  v.  Taylor,  45  id.  491 ;  Yoe  v. 
McCord,  74  id.  33. 

In  the  following  cases,  very  similar  to  the  one  at  bar,  the 
deeds  were  upheld :  Nace  v.  Boyer,  30  Pa.  St.  99 ;  Green- 
field's Estate,    14  id.   489;    Folk  v.   Turn,   101   Mass.   494; 
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Hildreth  v.  Elliott,  8  Pick.  293 ;  Lindsay  v.  Lindsay,  50  111. 
79 ;   Wiley  v.  Ewalt,  66  id.  26. 

The  trustee  has  faithfully  executed  his  trust,  but  if  he  had 
not,  the  remedy  would  be  the  removal  of  the  trustee  and  the 
appointment  of  another,  and  not  the  cancellation  of  the  deed. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  first  and  principal  question  arising  upon  this  record 
is,  did  Mary  Oakley  knowingly  and  voluntarily  execute  the 
deed  of  trust  to  Elliott  Callender  ?  It  is  contended  by  counsel 
for  appellants  that  she  was  ignorant  of  the  contents  of  the 
deed  when  she  signed  it,  and  also  that  she  signed  it  under 
duress. 

The  deed  was  the  joint  production  of  Messrs.  Loucks  and 
Hopkins,  the  first  draft  being  prepared  by  Loucks  and  sub- 
mitted to  Hopkins,  (who  was  the  attorney  of  Mary  Oakley,) 
when  he  made  emendations,  and  then  Loucks  re-transcribed 
it.  After  it  was  thus  perfected,  (Loucks  testified,)  he  read  it 
all  over  to  Mrs.  Oakley,  "and  she  expressed  herself  satisfied 
with  it,  and  that  it  was  just  the  thing  she  long  wanted. 
*  *  *  I  then  left  the  deed  of  trust  with  her,  in  accord- 
ance with  my  understanding  with  Mr.  Hopkins  that  he  would 
go  there  and  take  the  acknowledgment. "  Again  he  said : 
"Mrs.  Oakley  fully  understood  and  knew  the  contents  of  the 
deed  at  the  time  I  read  it  to  her.  I  read  it  very  distinctly 
and  slowly,  and  explained  its  bearings,  and  what  the  trustee 
would  have  a  right  to  do,  and  after  my  explanation  she  said 
she  was  perfectly  satisfied." 

Hopkins,  who  took  the  acknowledgment  of  the  deed,  says: 
"She  sat  down  near  me,  and  I  read  the  deed  to  her,  explain- 
ing its  provisions  as  I  went  along.  She  asked  questions  from 
time  to  time,  and  occasionally  wanted  a  passage  re-read,  so 
as  to  get  a  more  clear  idea  of  it.  I  went  over  the  deed,  and 
all  its  provisions,  and  made  explanations  with  much  more 
than  my  usual  care  and  particularity,  for  two  reasons :  first, 
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because  I  knew,  from  my  long  acquaintance  with  her,  that 
she  was  unstable-minded,  and  apt  to  be  dissatisfied  with  what 
she  had  done  concerning  her  property,  after  it  was  done ; 
second,  because  the  relatives,  questioning  her  sanity,  might 
thereafter  question  the  validity  of  the  deed.  After  I  had 
read  it  to  her,  and  explained  to  her  the  meaning  and  effect  of 
portions  of  it,  and  before  she  signed  it,  I  asked  her  distinctly 
whether  she  understood  it  all,  and  she  said  she  did.  During 
the  whole  transaction  I  saw  nothing  to  indicate  or  suggest  to 
my  mind  that  she  failed  to  understand  everything  there  was 
in  the  deed,  and  the  effect  of  it.  At  this  time,  however,  she 
was  undecided  whether  to  execute  the  deed  or  not,  and  asked 
my  advice.  I  told  her  to  act  on  her  judgment.  *  *  * 
I  then  told  her  the  deed  would  have  no  force  until  delivered, 
and  that  she  could  retain  it  until  she  had  made  up  her 
mind  whether  she  wanted  to  have  it  go  into  force  or  not,  and 
I  left  it  with  her,  and  left  it  until  the  next  morning  for  her 
to  decide,  but  that  same  evening  she  came  to  my  house  with 
the  deed,  handed  it  to  me,  said  she  had  sufficiently  consid- 
ered it,  and  had  determined  to  execute  it.  I  then  took  her 
acknowledgment,  and  she  left  it  with  me,  with  directions  to 
deliver  it  to  Callender,  which  I  did." 

It  is  only  in  the  rarest  instances  where  such  ample  proof 
of  care  taken  to  avoid  misapprehension,  and  to  insure  a 
thorough  understanding  of  the  terms  and  effect  of  the  in- 
strument executed,  is  made.  These  witnesses,  too,  are  men 
of  high  standing  in  the  profession  as  attorneys  at  law,  both 
for  professional  learning  and  integrity,  and  there  is  not  the 
slightest  suspicion  of  a  motive  for  bias  or  unfairness  in  their 
evidence  shown  by  anything  before  us.  The  appellant  Mrs. 
Brown,  and  her  daughter,  Mrs.  Harris,  are  inclined  to  con- 
tradict, in  some  respects,  the  evidence  of  Hopkins ;  but  they 
were  not  in  the  room,  nor  even  in  the  house,  where  Hopkins 
and  Mrs.  Oakley  were  when  he  read  and  explained  to  her 
the  deed  of  trust.     It  is  true  they  were  in  an  adjoining 
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house,  and  near  by,  but  they  heard  under  difficulties,  and 
their  surroundings  were  all  unfavorable.  Mrs.  Brown  was 
then  on  unfriendly  terms  with  Mrs.  Oakley.  She  and  her 
daughter,  Mrs.  Harris,  were  not  invited  to  be  present, — they 
only  knew  by  guess  the  purpose  of  Hopkins'  visit.  They 
were,  perhaps  not  unnaturally,  in  that  state  of  excited  feeling 
where  there  is  great  liability  to  the  creation  of  impressions, 
purely  imaginary,  which  can  not  subsequently  be  separated 
from  those  based  on  facts.  Moreover,  Mrs.  Brown's  subse- 
quent interest  to  have  the  facts  different  from  those  testified 
to  by  Hopkins,  is  to  be  taken  into  account.  The  subsequent 
declarations  made  by  Mrs.  Oakley  are  incompetent  as  evi- 
dence to  prove  what  she  then  did.  They  could,  at  most,  but 
prove  her  forgetfulness. 

There  is  no  established  principle  of  law  which,  under  the 
evidence  before  us,  would  sanction  our  holding  that  the  evi- 
dence established  that  Mrs.  Oakley  did  not,  knowingly,  exe- 
cute the  deed  of  trust, — assuming,  of  course,  that  she  was, 
mentally,  capable  of  comprehending  the  nature  and  effect  of 
such  an  instrument. 

In  order  to  clearly  understand  the  question  of  whether 
Mrs.  Oakley  was  acting  under  duress  in  executing  the  deed 
of  trust,  it  is  necessary  to  explain  her  relationship  to  the 
parties  to  this  record,  and  the  circumstances  under  which 
she  executed  the  deed  of  trust,  a  little  more  fully  than  ap- 
pears from  the  statement  of  the  case.  She  had  been  twice 
married,  and  both  husbands  were  long  since  dead.  By  her 
first  husband,  who  was  named  Brower,  she  had  two  children, 
Peter  A.  Brower  and  Margaret  B.  Brown,  these  appellants. 
By  her  last  husband,  who  was  named  Oakley,  she  had,  living 
at  the  time,  three  children,  Maria  Hall  and  Marcellus  Oakley, 
appellees  here,  and  Charles  Oakley,  who  died  since  that  time, 
but  before  the  death  of  Mrs.  Oakley.  Mrs.  Oakley  was  well 
advanced  in  years,  (being,  as  alleged  in  her  bill,  eighty  years 
of  age,)  and  of  infirm  health.     Charles  was  blind,  and  was 
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rapidly  approaching  his  death  from  a  pulmonary  affection, 
commonly  called  consumption.  His  care  and  support  were 
objects  of  deep  solicitude  to  Mrs.  Oakley,  and  professedly 
so  to  all  the  other  parties  to  the  record.  Mrs.  Brown  and 
Mrs.  Hall,  professing  to  be  alarmed  lest  Peter  A.  Brower, 
who  was,  as  we  have  seen,  the  brother  of  the  one  and  the 
half  brother  of  the  other,  should,  by  his  influence  with  their 
mother,  Mrs.  Oakley,  procure  her  to  convey  her  property  to 
him,  and  thus  leave  her,  in  her  old  age,  and  the  blind  and 
invalid  Charles,  without  the  means  of  support,  employed 
Mr.  Loucks  to  institute  proceedings  to  have  a  conservator 
appointed  to  take  charge  of  the  estate  of  Mrs.  Oakley,  and 
accordingly,  on  the  19th  of  June,  1877,  they  signed  a  peti- 
tion for  that  purpose,  which  was  then  filed  in  the  office  of 
the  clerk  of  the  county  court  of  Peoria  county,  and  a  sum- 
mons was  thereupon  issued,  returnable  to  the  July  term  of 
that  court,  which  was  served  upon  Mrs.  Oakley  on  the  same 
day  that  it  w7as  issued,  viz.,  the  19th  of  June.  She  executed 
the  deed  of  trust  to  Callender  on  the  2 2d  day  of  July,  1877, 
and  on  the  next  day,  the  23d  day  of  July,  the  petition  filed 
by  Mrs.  Brown  and  Mrs.  Hall  was  dismissed,  at  their  costs. 

We  think  it  quite  apparent,  from  the  evidence,  that  the 
trust  deed  would  not  have  been  executed  when  it  was,  if 
ever,  had  not  the  proceedings  to  appoint  a  conservator  been* 
instituted.  But  we  also  think  it  equally  apparent  that  its 
execution  was  the  result  of  Mrs.  Oakley's  own  deliberate 
and  voluntary  judgment  and  choice, — not  only  as  a  means 
of  stopping  that  proceeding,  but  also  of  allaying  jealousies 
among  her  children,  and  of  relieving  her  of  a  care  in  regard 
to  her  property  that  she  was  physically  disqualified  to  take. 
The  idea  of  executing  the  deed  of  trust  seems  to  have  origin- 
ated with  Mrs.  Oakley  herself.  Loucks  says :  "A  few  days 
after  Mrs.  Oakley  had  been  served  with  notice,  Mr.  Brower, 
her  son,  who  was  then  staying  with  the  old  lady,  and  taking 
care  of  her  and  Charles,  came  to  my  office,  and  told  me  that 
7—105  III. 
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Mrs.  Oakley  would  like  to  see  me  for  the  purpose  of  having 
the  proceedings  for  the  appointment  of  a  conservator  stopped, 
and  have  a  trustee  appointed  instead,  and  told  me  that  the 
old  lady  was  perfectly  willing  to  have  a  trustee  appointed. 
*  *  *  I  then  went  to  see  Mrs.  Oakley.  Upon  conversing 
with  her,  I  found  her  mind  to  be  in  a  competent  condition 
to  know  what  she  was  doing.  I  then  asked  her  what  she 
wished  to  see  me  for.  She  said,  to  see  if  a  trustee  could  not 
be  appointed  instead  of  a  conservator.  She  said  she  had  a 
trustee  once  before,  during  her  first  husband's  lifetime,  who 
managed  all  her  property  and  business,  and  she  was  anxious 
to  have  a  trustee  appointed  to  take  charge  of  her  property, 
as  she  began  to  feel  weak  and  old,  and  it  was  a  trouble  to 
look  after  her  rents  and  property,  and  it  worried  her  to  do  so ; 
that  she  had  often  thought  of  having  a  trustee  appointed,  so 
that  she  would  be  relieved  from  the  burden  and  care  of  her 
property. " 

That  there  was  no  ground,  in  fact,  for  appointing  a  conser- 
vator, is  conceded  on  all  hands,  and,  in  our  opinion,  there 
was  no  reason  why  Mrs.  Oakley  should  have  seriously  believed 
a  conservator  would  be  appointed,  nor  do  we  think  the  proof 
shows  that  she  did  so  believe.  She  consulted  her  friend, 
Mr.  Puterbaugh,  an  eminent  attorney  at  law,  and  told  him 
her  troubles.  He  advised  her,  in  regard  to  the  execution  of 
the  trust  deed,  to  do  as  her  counsel  thought  best.  He  told 
her,  also,  "that  if  they  went  ahead  with  the  proceedings  for 
the  appointment  of  a  conservator,  and  Judge  Hopkins  should 
not  appear  for  her,  to  let "  him  know,  and  he  would  appear  for 
her  and  defend  her  rights.  He  says:  "She  seemed  anxious 
to  avoid  the  proceedings,  but,  at  the  same  time,  she  *  *  * 
insisted  that  she  was  as  capable  as  ever  to  take  care  of  her 
own  business."  Hopkins  says:  "Was  employed  to  defend 
that  proceeding.  I  looked  up  witnesses  with  a  view  of  show- 
ing her  capacity  and  sanity,  and  advised  her  that  I  believed 
the  proof  was  entirely  sufficient  for  that  purpose. "    At  another 
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time,  he  says,  he  told  her  that  if  she  refused  to  execute  the 
deed  they  could  not  get  a  conservator  appointed.  Again  he 
said,  on  cross-examination:  "Mrs.  Oakley  frequently  ex- 
pressed to  me  a  great  deal  of  solicitude  in  regard  to  the 
proceedings  for  the  appointment  of  a  conservator.  She  was 
somewhat  nervous  upon  the  subject,  and  had  a  good  deal  of 
anxiety  about  it.  She  never  expressed  to  me  an  unwilling- 
ness to  go  before  the  court  upon  the  hearing,  but  desired  that 
the  hearing  might  be  prevented." 

There  is,  undoubtedly,  plenty  of  evidence  that  Mrs.  Oakley 
was  fretted  and  worried  by  this  proceeding;  but  this,  we 
think,  from  a  fair  consideration  of  the  evidence,  was  not 
merely  because  of  the  proceeding  itself,  but  because  of  the 
conduct  of  her  children  in  instituting  it,  and  as  otherwise 
manifested.  Puterbaugh  says:  "She  stated  that  the  pro- 
ceedings were  instituted  by  some  of  her  children,  and  com- 
plained bitterly  of  the  treatment  she  was  receiving  from 
them."  Mrs.  Brown  shows,  herself,  that  Mrs.  Oakley  had, 
just  before  that  time,  refused  to  live  with  her,  and  wanted  to 
be  with  strangers.  She  also  says  :  "Up  to  this  time  she  had 
managed  her  own  affairs,  and  it  always  worried  her  that  she 
could  not  do  it  in  her  lifetime.  Her  feelings  were  very  bitter. 
She  did  not  like  it,  as  she  thought  her  children  had  done 
wrong."  Hopkins  says:  "She  talked  with  me  about  the 
policy  of  making  the  deed.  Said  that  some  of  her  children 
desired  to  have  the  conservator  appointed  because  they  were 
afraid  that  she  would  give  her  property  to  P.  A.  Brower,  or 
give  him  some  advantage  over  the  rest ;  but  she  did  not 
intend  to  do  that,  as  he  had  cost  her  a  great  deal  already, 
and  went  on  to  specify  several  instances  in  which  she  had  to 
pay  money  for  him,  or  that  he  had  got  her  property  or  obli- 
gations in  such  a  way  that  she  had  to  pay,  and  she  did  not 
intend  to  do  it  any  more." 

After  the  trust  deed  had  been  agreed  upon,  and  before 
signing,   Loucks   says  Mrs.  Oakley   "expressed  herself  per- 
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fectly  satisfied  with  it,  and  that  it  was  just  the  thing  she 
long  wanted,  and  that  she  had  no  doubt  that  Mr.  Callender, 
who  had  been  fixed  upon  by  herself  and  Judge  Hopkins  as 
trustee,  would  do  well  by  her,  as  he  was  handy  to  her  and 
the  property,  and  now  she  would  be  relieved  of  a  great  deal 
of  trouble."  He  adds,  moreover:  "Mrs.  Oakley  first  sug- 
gested to  me  the  ultimate  disposition  that  should  be  made 
of  her  real  estate  after  the  termination  of  the  life  estate 
of  Mrs.  Oakley  and  Charles,  and  it  was  provided  for  at  her 
instance." 

Without  undertaking  to  define  with  precision  what  will  and 
what  will  not  constitute  such  duress  as  justifies  the  setting 
aside  of  a  deed  knowingly  executed  and  acknowledged  in  due 
form,  we  are  clear  the  evidence  here  does  not  establish  such 
duress.  Mere  vexation  and  annoyance  are  not  sufficient  for 
that  purpose,  unless,  indeed,  it  be  shown  that  the  mind  was 
in  that  condition  that  by  reason  of  such  vexation  and  annoy- 
ance a  state  of  insanity  was  produced,  which  existed  at  the 
time  of  the  executing  and  acknowledging  of  the  deed.  With- 
out disregarding  the  evidence  of  Loucks,  which  we  can  not  do, 
the  trust  deed  was  a  result  finally  reached  by  Mrs.  Oakley, 
that  met  with  the  approval  of  her  judgment  on  grounds  of 
personal  convenience,  as  well  as  on  other  grounds.  It  was 
not  the  product  of  her  fears, — the  result  of  a  paralyzed  will, — 
but  of  a  deliberate  and  voluntary  judgment. 

It  is  not  contended  that  there  is  anything  inequitable  in 
the  deed  of  trust.  Assuming,  what  the  proof  shows,  that  by 
reason  of  the  physical  infirmities  of  Mrs.  Oakley  some  one 
other  than  herself  was  needed  to  take  charge  of  and  manage 
the  property,  and  in  view  of  its  limited  capacity  for  produc- 
tion, it  is  not  perceived  why  the  trusts  are  not  wisely  conceived 
and  carefully  guarded.  The  support  and  care  of  Mrs.  Oakley 
and  of  Charles  were  assured, — not  in  a  stinted  or  limited 
manner,  but  with  reasonable  liberality ;  and  the  disposition 
of  the  remainder,  after  the  death  of  Mrs.  Oakley  and  Charles, 
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was  that  which  the  law  itself  would  have  provided, — equality 
to  all  of  the  children. 

It  is  to  be  noted  and  considered  as  of  some,  though  per- 
haps slight,  significance,  that  this  litigation  would  have  died 
with  Mrs.  Oakley  but  for  the  fact  that  Mrs.  Oakley,  in  her 
last  sickness,  made  a  will  making  specific  legacies  of  certain 
property,  conveyed  by  the  deed  of  trust,  in  favor  of  Peter  A. 
Brower  and  Margaret  B.  Brown,  whom  she  appointed  executor 
and  executrix  of  such  will.  This,  it  is  claimed,  is  based  upon 
a  sort  of  moral  equity,  originating  in  the  fact  that  such 
property  was  purchased  by  money  belonging  to  their  father. 
Although  not  material,  it  is  not  clear  that  this  is  the  fact. 
Peter  A.  Brower  says  certain  property  was  settled  upon  his 
mother  by  an  ante-nuptial  contract  with  his  father,  and  that 
the  property  willed  to  him  and  Mrs.  Brown  is  the  proceeds 
of  that  property.  He  does  not  say  whether  this  property 
belonged  to  his  father,  originally,  or  whether  his  mother 
inherited  it  or  otherwise  derived  it  from  some  other  source, 
and  his  father  simply,  by  the  ante-nuptial  contract,  surren- 
dered the  right  which,  at  common  law,  he  would,  upon  mar- 
riage, have  had  to  it  or  to  its  possession.  But,  in  either 
event,  the  property  thenceforth  was  hers.  She  enjoyed  it 
and  preserved  it,  and  it  belonged  to  her  as  completely  as, 
after  she  became  a  widow,  her  earnings  did.  She  might,  it 
is  true,  justify  herself  upon  that  ground  in  giving  it  all  to 
Brower's  children ;  but  there  was  no  legal  claim  in  that  re- 
gard, and  the  moral  claim  was  rather  shadowy  and  fanciful. 

But,  we  think,  under  this  evidence  it  does  not  lie  in  Mar- 
garet B.  Brown  and  Peter  A.  Brower  to  say  the  deed  of  trust 
was  executed  under  duress.  If  the  proceedings  to  appoint  a 
conservator  caused  duress,  who  more  than  Margaret  B.  Brown 
is  responsible  therefor?  She  joined  in  the  employment  of  an 
attorney  to  institute  the  proceedings.  She  joined  in  signing 
the  petition  therefor,  and  her  attorney  (Loucks)  testified  that 
she  furnished  the  data  on  which  the  charge  of  insanity  was 
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preferred,  and  she  joined  in  agreeing  that  when  the  trust 
deed  was  executed  the  petition  should  be  dismissed.  It  is 
true  she  claims  in  her  evidence  to  have  been  misled  by  Mrs. 
Hall  and  Marcellus  Oakley,  but  she  is  not  borne  out  in  this 
by  her  attorney,  and  the  attendant  circumstances,  as  in  proof, 
do  not  bear  her  out.  Mrs.  Hall  and  Marcellus  Oakley  both 
resided  in  Pekin,  while  she  resided  in  Peoria,  where,  also, 
resided  Mrs.  Oakley,  and  until  quite  recently  Mrs.  Oakley 
had  been  residing  with  her.  While,  therefore,  they  must 
learn  from  her  or  others  the  condition  of  Mrs.  Oakley's  mind, 
she,  of  her  own  knowledge,  knew  what  it  was.  Instead  of 
their  being  able  to  inform  her,  she  should  have  informed 
them.  Loucks  says :  "I  learned  most  of  the  facts  on  which 
I  based  my  petition  for  appointment  of  a  conservator,  from 
Mrs.  Brown."  Again:  "I  notified  Mrs.  Hall,  Mrs.  Brown 
and  Mr.  Oakley  of  the  proposition  Mrs.  Oakley  had  made, — 
i.  e.,  to  make  a  deed  of  trust.  They  told  me  that  their  only 
object  was  to  have  the  old  lady  and  Charles  properly  cared 
for,  if  it  took  all  the  property  to  do  so ;  that  if  it  could  be  done 
just  as  well  by  the  appointment  of  a  trustee  as  a  conserva- 
tor, they  would  be  perfectly  satisfied."  And  again:  "Mrs. 
Brown  was  perfectly  satisfied  in  having  the  deed  executed." 
Peter  A.  Brower  was  then  with  Mrs.  Oakley,  taking  care  of 
her.  His  position, — that  of  son  and  chosen  protector, — was 
one  demanding  of  him  as  a  solemn  duty  to  see  that  she  was 
protected  in  every  respect.  He  knew  her  condition,  mentally 
and  physically,  and  her  necessities,  and  means  of  supplying 
them,  thoroughly;  yet  he  was  the  bearer  of  the  proposition 
from  her  to  the  attorney  of  Mrs.  Brown  and  Mrs.  Hall  to 
have  this  deed  of  trust  executed,  which  he  now  says  was  exe- 
cuted under  duress,  and  he  gave  it  his  unqualified  approval 
until  after  it  was  finally  agreed  upon  and  it  came  to  desig- 
nating the  property  to  go  into  the  deed,  and  then,  for  the 
first  time,  he  objected, — not,  however,  because  she  was  being 
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coerced  or  wronged,  but  because  she  was  including  property 
he  claimed  she  ought  to  give  to  him. 

Loucks  says,  after  mentioning  that  Brower  came  to  him 
with  this  proposition  from  his  mother:  "As  I  was  leaving 
the  house  Mr.  Brower  followed  me  out,  and  wanted  to  know 
what  we  had  done.  I  told  him  what  she  wanted  in  regard  to 
the  appointment  of  a  trustee,  and  that  she  wanted  me  to  be 
appointed,  and  he  urged  me  to  take  the  appointment, — that 
that  would  be  satisfactory  to  all."  In  his  evidence  before 
this,  while  reciting  the  communication  conveyed  to  him  from 
Mrs.  Oakley  by  Brower,  Loucks  likewise  said,  that  Brower 
said  "he  (Brower)  also  was  perfectly  willing  that  a  trustee 
should  be  appointed."  This  witness  also  shows  that  when  he 
went  to  Mrs.  Oakley  to  get  a  description  of  the  property  for 
the  trust  deed,  Brower  assisted  in  procuring  title  papers,  etc., 
to  obtain  the  necessary  description,  until  he  and  his  mother 
got  into  a  dispute  about  a  piece  of  property  in  Pekin,  which 
he  claimed  she  should  give  to  him.  He  demanded  a  deed  for 
it  then,  and  upon  her  refusing  to  make  the  deed  he  angrily 
informed  her  that  he  would  go  back  to  Pekin,  and  left  the 
house.  If  there  was  duress  then,  he  knew  it,  and  should  have 
prevented  it.  By  his  conduct  and  words  he  encouraged  and 
aided  in  the  execution  of  the  deed  of  trust,  and  it  would  be 
inequitable  to  now  allow  him  to  make  profit  to  himself  by 
repudiating  and  disavowing  what  he  then  did. 

Some  merit  is  claimed  for  these  appellants  on  the  ground 
of  personal  care  and  attention  rendered  by  them  for  Mrs. 
Oakley;  but  the  report  of  the  trustee,  and  other  evidence, 
shows  this  was  all  for  a  consideration  charged  and  paid,  and 
if,  therefore,  the  amount  was  not  sufficient,  the  remedy  is  not 
through  this  proceeding. 

Upon  the  point  made  in  the  bill  that  the  trustee  failed  to 
perform  his  duty,  we  deem  it  sufficient  to  say  the  proofs  do 
not  sustain  the  charge.     That   Mrs.  Oakley  made  frequent 
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and  serious  complaints,  towards  the  latter  part  of  her  life,  is 
certainly  clearly  proved,  but  it  is  about  as  well  proved  that 
it  was  not  possible  to  satisfy  her.  She  first  could  not  live 
with  Mrs.  Brown,  then  must  go  in  a  strange  family,  then 
could  not  stay  there  but  must  go  back  to  Mrs.  Brown's,  then 
must  go  to  Brower's,  at  Pekin,  and  then,  after  the  novelty  of 
being  there  wore  off,  she  wanted  to  be  back  again  at  Peoria. 
Disease  that  was  fast  consuming  her  vitals,  made  her  rest- 
less, irritable  and  suspicious.  With  the  means  he  had,  we 
see  no  cause  to*  complain  of  the  conduct  of  the  trustee.  But 
if  the  trust  were  valid,  the  remedy  for  a  breach  of  trust,  or 
a  failure  to  perform  his  duty  by  the  trustee,  would  be  simply 
the  removal  of  the  old  trustee  and  the  appointing  of  a  new 
one, — not  the  setting  aside  of  the  deed  of  trust. 

There  is  evidence  piven  by  Brower  and  by  Mrs.  Brown, 
and  to  some  extent  by  Mrs.  Harris,  (Mrs.  Brown's  daughter,) 
and  it  may  be,  also,  by  others,  not  in  harmony  with  the 
conclusions  we  have  expressed.  To  have  quoted  and  com- 
mented on  that  evidence  fully,  would  have  extended  this 
opinion,  already  much  too  long,  to  an  unreasonable  length. 
All  the  evidence  has  been  carefully  considered,  but  that 
not  in  harmony  with  the  conclusions  we  have  expressed 
was  not  thought  to  overcome  the  evidence  to  which  we  have 
alluded. 

We  see  no  cause  to  disturb  the  decree  below,  and  it  is 
therefore  affirmed. 

Decree  affirmed. 
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Ill  the  matter  of  the  Petition  of  William  Ennor. 
Filed  at  Ottawa  November  20,  1882. 

1.  Appeal — what  involved-  -judgment  refusing  to  discharge  debtor  from 
imprisonment.  Where  one  imprisoned  for  debt  upon  a  charge  of  fraudu- 
lently disposing  of  his  property,  and  also  for  unjustly  refusing  to  surrender 
his  property,  had  a  trial  of  these  questions  before  a  jury  in  the  county  court, 
resulting  in  a  verdict  of  not  guilty  of  fraud,  but  guilty  of  the  other  ground 
of  imprisonment,  upon  which  the  county  court  remanded  him  back  to  the 
custody  of  the  sheriff,  and  he  appealed  from-  the  order  remanding  him,  it 
was  held,  that  on  the  trial  of  the  appeal  the  question  of  fraud  was  not  before 
the  circuit  court  for  investigation,  but  only  the  question  of  the  refusal  of  the 
debtor  to  surrender  his  property,  and  that  it  was  error  to  admit  evidence  as 
to  the  question  of  fraud,  that  not  being  involved,  and  having  been  settled  by 
the  verdict  in  the  debtor's  favor. 

2.  Imprisonment  for  debt — proper  judgment  when  debtor  is  found 
not  guilty  on  one  charge  and  guilty  of  another.  On  the  trial  of  the  issues 
in  the  county  court  whether  a  debtor  was  guilty  of  fraudulently  disposing 
of  his  property,  and  was  also  guilty  of  unjustly  refusing  to  surrender  his 
property  in  satisfaction  of  the  judgment  against  him,  the  jury  found  the  first 
issue  for  him,  and  the  second  against  him:  Held,  that  the  court  might  prop- 
erly have  entered  two  judgments,  one  discharging  the  debtor  from  the  first 

"alleged  cause  of  imprisonment,  and  remanding  him  on  the  second,  which 
thereafter,  in  case  of  no  appeal  by  the  creditor,  would  constitute  the  sole 
ground  of  his  detention.  But  a  simple  judgment  remanding  the  debtor  to 
the  custody  of  the  officer  will  have  the  same  effect,  and  an  appeal  by  the 
debtor  from  such  order  brings  up  for  retrial  only  the  cause  of  imprisonment 
for  which  he  was  remanded.,  and  the  verdict  of  not  guilty  as  to  the  charge  of 
fraud,  unappealed  from  by  the  creditor,  is  conclusive  on  that  charge,  and  it 
can  not  be  again  tried  on  the  debtor's  appeal. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Jo  Daviess  county;  the  Hon.  John  V.  Eustace,  Judge,  pre- 
siding. 

At  the  September  term,  1880,  of  the  Jo  Daviess  county 
court,  William  Ennor  presented  his  petition,  under  the  Insol- 
vent Debtor's  act  of  this  State,  for  discharge  from  imprison- 
ment in  jail  under  a  ca.  sa.  execution  upon  a  judgment  for 
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debt.  The  petition  made  the  affidavit  upon  which  the  execu- 
tion issued,  a  part  thereof,  which  affidavit  charged  that  Ennor 
had  fraudulently  disposed  of  his  property,  and  had  unjustly 
refused  to  surrender  his  property  in  satisfaction  of  the  judg- 
ment. The  petition  averred  that  petitioner  was  not  guilty  of 
said  charges,  and  asked  for  a  jury  to  pass  upon  them.  A 
jury  having  been  impaneled  for  the  purpose,  returned  a  ver- 
dict finding  petitioner  not  guilty  of  the  charge  of  fraud,  and 
guilty  of  unjustly  refusing  to  surrender  his  estate  in  satisfac- 
tion of  the  judgment.  After  overruling  a  motion  for  a  new 
trial  by  petitioner,  the  court  entered  the  following  judgment : 
"Now  at  this  day  comes  the  said  William  Ennor,  by  his 
attorneys,  and  the  motion  for  a  new  trial  in  said  cause  here- 
tofore made  by  said  William  Ennor  having  been  heard  by  the 
court,  the  court  overrules  the  said  motion  for  a  new  trial ; 
and  the  jury  impaneled  in  said  cause  having  by  their  verdict 
found  the  said  William  Enngr  guilty  of  unjustly  refusing  to 
surrender  his  estate  in  satisfaction  of  the  judgment,  it  is 
therefore  ordered  and  adjudged  by  the  court  that  said  Wil- 
liam Ennor  be  remanded  into  the  custody  of  the  sheriff  of 
Jo  Daviess  county,  Illinois." 

Ennor  appealed  to  the  circuit  court,  and  on  trial  there  the 
jury  returned  a  verdict  finding  him  guilty  of  unjustly  refusing 
to  surrender  his  estate  in  satisfaction  of  the  execution,  and 
also  found  him  guilty  of  fraudulently  disposing  of  his  prop- 
erty, with  a  design  of  hindering  and  delaying  his  creditors. 
A  motion  for  a  new  trial  having  been  made  and  overruled, 
the  circuit  court  rendered  judgment  affirming  the  judgment 
of  the  county  court,  and  remanding  petitioner  into  the  custody 
of  the  sheriff.  On  appeal,  the  Appellate  Court  for  the  Second 
District  affirmed  the  judgment  of  the  circuit  court,  and  the 
case  comes  here  for  review. 

Mr.  K.  H.  Clellan,  and  Messrs.  Hodson  Bros.,  for  the 
appellant. 
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Mr.  M.  G.  Johnson,  and  Messrs.  Spensley  &  Baum,  for  the 
contestant. 

Messrs.  D.  &  T.  J.  Sheean,  for  the  appellant  in  reply. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Upon  the  coming  on  of  the  trial  in  the  circuit  court,  the 
counsel  for  the  petitioner  objected  to  the  introduction  of  any 
testimony  upon  the  first  question,  as  to  Ennor's  fraudulently 
disposing  of  his  property,  for  the  reason  that  he  had  been 
tried  on  that  charge  in  the  county  court  and  acquitted  by  a 
jury,  and  no  appeal  had  been  taken  therefrom,  and  also 
asked  the  court  to  rule  that  there  was  but  one  issue  to  be 
tried  by  the  jury,  to- wit,  whether  Ennor  had  unjustly  refused 
to  surrender  his  property  in  satisfaction  of  the  judgment; 
but  the  court  overruled  the  objection  to  the  introduction  of 
testimony,  and  refused  to  rule  as  asked,  to  which  exception 
was  taken.  The  court  then,  against  the  objections  of  Ennor, 
admitted  evidence  to  go  to  the  jury  upon  both  of  said  ques- 
tions.    This  ruling  of  the  court  is  assigned  as  error. 

Section  5  of  the  Insolvent  Debtor's  act,  under  which  this 
proceeding  was  commenced,  provides  that  when  any  debtor  is 
arrested  or  imprisoned  for  debt  upon  charge  of  fraud,  or  upon 
execution  on  the  charge  of  refusal  to  surrender  his  estate  for 
the  payment  of  any  judgment,  he  shall  be  entitled  to  have 
the  question  whether  he  is  guilty  of  such  fraud,  or  has  refused 
to  surrender  his  estate,  tried  by  a  jury.  If  the  jury  shall 
find  the  debtor  not  guilty  of  such  fraud  or  refusal,  as  the 
case  may  be,  the  debtor  shall  be  discharged  from  the  arrest 
or  imprisonment.  If  the  debtor  shall  be  found  guilty  of  such 
fraud  or  refusal,  he  shall  be  remanded  to  the  custody  of  the 
proper  officer.  The  two  questions,  of  fraud  and  refusal  to 
surrender,  were  tried  in  the  county  court  by  a  jury,  who  found 
a*  verdict  of  not  guilty  as  to  the  first,  and  of  guilty  as  to  the 
last.     We  think  that  verdict  was  a  conclusive  determination 
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of  the  question  of  the  fraudulent  disposition  of  property, 
and  that  it  was  not  open  to  inquiry  in  the  circuit  court.  A 
verdict  for  the  same  cause  of  action  between  the  same  parties 
is  absolutely  conclusive.  (1  Starkie  on  Evidence,  198.)  Here 
is  a  verdict  of  not  guilty  upon  a  question.  It  has  never  been 
set  aside,  and  there  has  been  no  appeal  in  respect  of  it.  To 
litigate  the  same  question  over  again  would  be  against  all 
legal  principle.     Expedit  reipublicce  ut  sit  finis  litium. 

It  is  contended  that  the  appeal  brought  up  the  whole 
original  case,  and  that  it  was  to  be  tried  de  novo  in  the  cir- 
cuit court,  as  if  there  never  had  been  a  trial  in  the  county 
court.  The  statute  does  not  provide  for  this.  It  directs  that 
the  circuit  court  shall  proceed  to  hear  and  determine  the 
matter,  and  at  the  request  of  either  party  impanel  a  jury  to 
try  the  facts.  Such  matter  and  facts  we  understand  to  be 
those  which  are  involved  by  the  judgment,  those  upon  which 
it  rests  for  its  support  or  defeat,  and  in  this  case  it  was  the 
one  cause  of  imprisonment  for  unjustly  refusing  to  surrender 
property.  The  original  imprisonment  was  upon  the  two 
charges  made  in  the  affidavit  for  the  ca.  sa.,  of  fraudulently 
disposing  of  property  and  unjustly  refusing  to  surrender  prop- 
erty. Under  the  statute  the  debtor  was  entitled  to  have  the 
question  of  the  truth  or  falsity  of  these  charges  tried  by  a 
jury.  The  trial  was  had,  with  a  verdict  of  not  guilty  as  to 
the  charge  of  fraud,  and  of  guilty  as  to  the  other  charge. 
The  statute  provides,  if  the  debtor  be  found  not  guilty  he 
shall  be  discharged  from  the  imprisonment ;  if  found  guilty 
he  shall  be  remanded  to  the  custody  of  the  proper  officer. 
The  verdict  of  not  guilty  rendered  not  being  set  aside,  and 
no  appeal  in  respect  of  it,  the  debtor  was  discharged  from 
imprisonment  as  to  the  charge  of  fraud,  of  which  he  was 
found  not  guilty,  and  that  charge  was  thenceforth  entirely 
eliminated  from  the  case,  and  was  as  if  it  never  had  been 
made,  and  the  debtor  was  remanded  to  custody  upon  tlie 
charge  as  to  which  he  was  found  guilty, — that  of  unjustly 
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refusing  to  surrender  property.  Thereafter  that  was  the  sole 
cause  of  imprisonment.  The  order  remanding  into  custody 
was  for  that  cause,  and  so  professed  upon  its  face.  That  was 
the  order  appealed  from,  and  the  sole  cause  for  imprisonment 
to  be  tried  in  the  circuit  court  was  the  unjust  refusal  to  sur- 
render estate.  It  is  as  if  separate  judgments  had  been  ren- 
dered upon  the  verdict, — as  there  well  might  have  been, — 
one  of  discharge  as  to  that  cause  of  imprisonment  where  the 
finding  was  not  guilty,  and  one  remanding  into  custody  as  to 
that  cause  in  respect  of  which  the  finding  was  guilty.  And 
if,  in  such  case,  an  appeal  from  either  one  of  the  judgments 
had  been  taken,  it  must  be  conceded,  we  think,  the  matters 
and  facts  pertaining  to  the  two  judgments  would  have  been 
different  respecting  different  causes  of  imprisonment,  and 
that  on  the  trial  of  such  appeal  from  one  of  the  judgments  in 
the  circuit  court,  the  matter  and  facts  pertaining  to  the  other 
would  not  be  involved,  and  would  be  irrelevant.  Although 
there  was  in  form  but  one  judgment  here,  it  was  a  judgment 
of  imprisonment  for  the  one  cause  of  unjustly  refusing  to 
surrender  property,  and  the  appeal  was  from  a  judgment  for 
that  cause  of  imprisonment  and  on  the  verdict  of  guilty,  and 
not  from  a  judgment  for  the  cause  of  imprisonment  for  fraud, 
rendered  on  the  verdict  of  not  guilty.  In  order  to  a  retrial 
of  the  question  of  fraud,  the  creditor  himself  should  have 
taken  an  appeal.  Not  having  done  so,  we  think  that  ques- 
tion was  not  at  all  involved  upon  the  present  appeal. 

It  is  said  by  appellee's  counsel,  that  even  if  there  was 
properly  but  one  issue  before  the  circuit  court,  (that  as  to  the 
refusal  to  surrender  property,)  yet  as  the  judgment  would  be 
the  same  on  one  issue  as  it  would  be  on  both,  to-wit,  a 
remanding  of  the  debtor  to  the  custody  of  the  sheriff,  there 
was  no  prejudice  done  to  the  appellant  by  admitting  proof  on 
the  issue  of  fraud.  Such  proof  was  irrelevant.  Evidence  not 
pertinent  to  the  issue  in  the  case  should  not  be  admitted, 
and  the  testimony  here  introduced  for  the  purpose  of  show- 
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ing  fraud  was  calculated  to  greatly  prejudice  appellant's  case 
with  the  jury.  We  can  by  no  means  say  that  the  error  of 
admitting  that  testimony  was  a  harmless  one.  The  injurious 
character  of  the  evidence  was  aggravated  by  the  giving  of 
instructions  upon  the  question  of  fraud,  as  if  it  were  an  issue 
in  the  case. 

For  error  in  the  ruling  of  the  court,  above  mentioned,  the 
judgment  of  the  Appellate  Court  must  be  reversed  and  the 
cause  remanded. 

Judgment  reversed. 


The  Peoria  and  Pekin  Union  Bailway  Company  et  al. 

v. 
The  Peoria  and  Farmington  Bailway  Company. 

Filed  at  Ottawa  November  20,  1882. 

1.  Appeal — lies  directly  to  this  court  in  proceeding  to  condemn.  By- 
section  12  of  the  Eminent  Domain  act,  an  appeal  is  expressly  given  directly 
to  this  court  from  the  judgment  of  the  trial  court,  in  a  proceeding  to  condemn 
land  for  right  of  way,  and  there  is  nothing  in  the  Practice  act  that  takes  away 
this  right. 

2.  Corporate  existence— proof  thereof  in  a  collateral  proceeding. 
The  general  rule  is,  that  in  all  collateral  proceedings  at  the  suit  of  an  alleged 
corporation,  the  introduction  of  the  charter  of  the  company,  and  proof  that 
the  company  is  exercising  the  franchises  granted,  afford  sufficient  evidence 
upon  the  question  of  the  corporate  existence  of  the  company.  In  such  case 
it  is  not  required  to  show  that  the  company  is  a  corporation  de  jure. , 

3.  Same — what  is  a  collateral  proceeding.  A  proceeding  for  the  con- 
demnation of  the  right  of  way  for  a  railroad  is  a  collateral  proceeding,  so  far 
as  concerns  the  question  of  the  corporate  existence  of  the  company  seeking 
the  condemnation. 

4.  Same — former  decision.  In  this  case  a  railroad  company  sought  to 
condemn  a  right  of  way,  under  the  Eminent  Domain  act.  As  proof  of  its 
corporate  existence  the  company  gave  in  evidence  the  special  charter  under 
which  it  claimed  to  have  been  organized,  and  also  gave  evidence  of  user  of 
the  franchises  granted  by  the  charter.  This  was  held  sufficient  to  authorize 
the  proceeding. 
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5.  But  it  was  contended  the  case  of  Allman  v.  Havana,  Rantoul  and 
Eastern  R.  R.  Co.  88  111.  521,  holds  a  different  doctrine;  that  in  that  case  it 
was  held,  in  a  suit  on  a  subscription  for  stock  to  the  company,  the  defendant 
could  interpose  as  a  defence  that  the  requisite  amount  of  stock  had  not  been 
subscribed  to  authorize  the  company  to  collect  assessments  on  subscriptions. 
That  decision  was  under  the  general  Railroad  law,  and  this  is  under  a  special 
charter.  It  was  considered,  if  this  does  not  distinguish  that  case  from  this, 
then  the  former  must  be  limited  to  cases  arising  under  the  general  Railroad 
law,  or  must  be  overruled,  as  the  court,  on  more  mature  reflection,  are  con- 
vinced it  is  repugnant  to  the  general  doctrine  applicable  to  cases  like  the 
present. 

6.  Eminent  domain — elements  of  damage — right  of  way  for  railroad 
across  the  track  of  another  railroad.  The  law  requiring  railroad  trains  to 
stop  before  crossing  another  railroad,  being  a  mere  police  regulation,  and 
subject  to  repeal  at  any  time,  the  damages  sustained  by  a  railroad  company 
for  the  delay,  inconvenience  and  trouble  in  stopping  before  crossing  another 
road  seeking  a  condemnation  for  right  of  way  across  the  track  of  an  existing 
railroad,  are  too  vague,  indefinite  and  contingent  to  be  an  element  in  the 
assessment  of  damages  in  favor  of  the  road  to  be  so  crossed. 

7.  Nor  is  the  increased  danger  arising  from  the  crossing  of  the  track  of 
one  railroad  by  the  trains  of  another,  to  be  considered  as  an  element  of  dam- 
age in  such  proceeding.  To  allow  damages  on  such  a  claim  would  violate  the 
rule  that  they  can  not  be  allowed  on  mere  conjecture,  speculation,  fancy  or 
imagination, — they  must  be  real,  tangible  and  proximate. 

8.  Same — former  decision.  Nor  is  this  rule  in  conflict  with  what  was 
said  in  Lake  Shore  and  Michigan  Southern  R.  R.  Co.  v.  Chicago  and 
Western  Indiana  R.  R.  Co.  100  111.  21,  where  it  was  held  that  only  such 
injury  and  inconvenience  as  reduce  the  capacity  of  the  corporation  to  trans- 
act its  business,  and  necessarily  result  in  damage  and  loss,  are  elements  of 
damage. 

9.  Same — generally.  Direct  and  immediate  damages  alone  are  recover- 
able in  this  class  of  cases,  and  remote  or  merely  incidental  damages  can  not 
be  considered.  It  is  that  injury  which  depreciates  the  value  of  the  property, 
whether  by  taking  a  portion  of  it  or  rendering  the  portion  left  less  useful,  or, 
in  case  of  a  railroad  company  or  other  corporate  body,  less  capable  of  trans- 
acting its  business, — such  a  hindrance  and  inconvenience  as  to  occasion  loss, 
or  diminish  and  limit  its  capacity  to  transact  its  business  by  decreasing  the 
power  to  transact  as  much,  or  necessarily  increasing  the  expense  of  what 
may  be  done,  although  not  diminished;  and  this  hindrance  must  produce 
immediate  or  future  loss.  If  the  new  structure,  when  made,  does  not  neces- 
sarily abridge  the  owner's  capacity  without  increased  expense  to  transact  an 
equal  volume  of  business,  then,  although  there  may  be  inconvenience  and 
annoyance,  unless  the  property  is  depreciated  in  value  these  are  hot  elements 
of  damage. 
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10.  Same — damages  to  elevator.  Where  an  elevator  used  for  the  deposit 
of  grain  stands  on  ground  considerably  above  and  some  distance  from  a 
river  upon  which  grain  was  carried  from  the  elevator,  and  it  appearing  that 
the  grain  was  transferred  from  the  elevator  to  boats  at  the  wharf  through  an 
inclined  chute  or  tube,  called  a  "conductor,"  and  that  a  railroad  for  which  a 
condemnation  was  sought  was  proposed  to  be  located  between  the  elevator 
and  the  river,  and  was  to  be  constructed  on  trestles,  and  elevated  entirely 
above  the  chute  or  conductor,  so  as  not  to  interfere  with  the  transferring  of 
grain  from  the  elevator  to  the  river,  it  was  held,  there  was  no  loss  to  the 
owner  of  the  elevator,  and  therefore  could  be  no  damage. 

11.  Same — plans  of  road  as  evidence.  In  a  proceeding  to  condemn  a 
right  of  way  for  a  railroad  over  a  strip  of  land  between  an  elevator  and  a 
river,  the  plans  by  which  the  company  proposes  to  build  the  road,  as  showing 
the  track  is  to  be  laid  upon  trestles  elevated  so  high  as  not  to  interfere  with 
the  transfer  of  grain  from  the  elevator  to  the  river  in  chutes  or  conductors,  are 
admissible  in  evidence  on  the  question  of  damages  and  compensation  claimed. 

12.  Same — nominal  damages.  In  the  assessment  of  damages  for  the 
taking  of  property  for  the  right  of  way,  the  amount  of  the  damage  must  be 
shown, — not  necessarily  with  precision,  but  approximately.  If  damage  is 
shown,  but  the  amount  is  not  approximately  made  to  appear,  no  more  than 
nominal  damages  can  be  allowed. 

13.  Evidence — weight  of.  In  the  assessment  of  damages  for  a  right  of 
way,  the  jury  will  be  warranted  in  giving  but  slight,  if  any,  weight  to  the 
evidence  of  mere  experts,  based  simply  on  theory  and  conjecture,  as  to  the 
damage  the  construction  of  a  railroad  between  an  elevator  and  river  would 
be  to  the  owners  of  the  elevator. 

14.  Eekok  will  not  always  reverse — improper  instruction  to  jury.  An 
instruction  stating  a  mere  abstract  legal  proposition  having  no  application  to 
the  evidence,  though  not  announcing  a  correct  rule  of  law,  is  not  such  an 
error  as  to  call  for  a  reversal,  wrhen  the  court  can  see  that  it  could  not  have 
operated  to  the  prejudice  of  the  other  party,  or  have  misled  the  jury. 

Appeal  from  the  County  Court  of  Peoria  county ;  the  Hon. 
John  C.  Yates,  Judge,  presiding. 

Messrs.  Stevens  &  Lee,  and  Mr.  John  B.  Cohn,  for  the 
appellants : 

The  petitioner  failed  to  prove  its  corporate  existence.  That 
such  proof  was  necessary,  see  Allman  v.  Havana,  Rantoul  and 
Eastern  11.  II.  Co.  88  111.  521. 

The  court  erred  in  giving  appellee's  eighteenth  instruction, 
telling  the  jury  that  as  against  damages  to  defendants'  road 
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or  property,  aside  from  that  taken,  they  might  offset  benefits 
to  the  entire  property.  Keithsburg  and  Eastern  R.  R.  Co.  v. 
Henry,  79  111.  290. 

The  court  also  erred  in  charging  the  jury  that  the  defend- 
ants could  recover  no  damages  by  reason  of  being  compelled, 
in  accordance  with  the  statute,  to  stop  their  trains  at  the 
proposed  crossing,  and  that  no  damages  could  be  awarded  by 
reason  of  any  annoyance,  damage,  delay  or  expense  caused 
by  being  compelled  to  stop,  or  for  the  increased  clanger  of 
collisions.  Lake  Shore  and  Michigan  Southern  Ry.  Co.  et  al. 
v.  Chicago  and  Western  Indiana  R.  R.  Co.  100  111.  21. 

Messrs.  Woktrtngton  &  Page,  for  the  appellee : 

This  court  has  no  jurisdiction  of  this  appeal.  Jurisdiction 
of  subject  matter  can  not  be  conferred  by  consent.  Dunn 
Y.Rogers,  4  Gilm.  131;  Randolph  County  v.  Ralls,  18  111. 
29 ;  Leigh  v.  Mason,  1  Scam.  249 ;  Peak  v.  People,  71  111. 
278. 

The  expense  of  stopping  and  starting  appellants'  trains  is 
not  a  proper  element  of  damages.  The  crossing-  does  not 
compel  them  to  stop  their  trains,  but  the  State  law  does. 
This  law  is  a  mere  police  regulation,  liable  to  repeal  or  modi- 
fication at  any  session  of  the  General  Assembly.  Lake  Shore 
and  Michigan  Southern  R.  R.  Co.  v.  Cincinnati,  Sandusky  and 
Cleveland  R.  R.  Co.  30  Ohio  St.  604 ;  Boston  R.  R.  Co.  v.  Old 
Colony  R.  R.  Co.  3  Allen,  142 ;  Old  Colony  R.  R.  Co.  v.  Ply- 
mouth, 14  Gray,  115  ;  Massachusetts  R.  R.  Co.  v.  Boston  R.  R. 
Co.  121  Mass.  124;  Boston  R.  R.  Co.  v.  Old  Colony  R.  R.  Co. 
12  Cush.  605;  Eastern  R.  R.  Co.  v.  Boston  R.  R.  Co.  Ill 
Mass.  125. 

The  damages  from  the  increased  danger  of  collisions  in 
consequence  of  a  crossing,  are  too  conjectural,  speculative 
and  uncertain.  Jones  v.  Chicago  and  Rock  Island  R.  R.  Co. 
68  111.  380 ;  Eberhart  v.  Chicago,  Milwaukee  and  St.  Paid 
R.  R.  Co.  70  id.  347 ;  Page  v.  Chicago,  Milwaukee  and  St.  Paul 
8—105  III. 
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R.  R.  Co.  id.  324 ;  Slater  v.  Burlington  and  Mt.  Pleasant 
Plank  Road  Co.  1  Iowa,  393 ;  Henry  v.  Dubuque  R.  R.  Co. 
2  id.  300. 

The  true  test  upon  the  question  of  damages  is,  how  is  the 
market  value  of  the  whole  affected?  If  it  is  not  decreased 
beyond  the  actual  value  of  the  part  taken,  there  is  no  present 
pecuniary  damage.  Page  v.  Chicago,  Milwaukee  and  St.  Paid 
R.  R.  Co.  70  111.  324 ;  Haslam  v.  Galena  and  Soutluoestern 
R.  R.  Co.  64  id.  353 ;  Eberhart  v.  Chicago,  Milwaukee  and 
St.  Paid  R.  R.  Co.  70  id.  347 ;  Edmunds  v.  Boston,  108  Mass. 
544 ;  Searle  v.  L.  and  B.  R.  R.  Co.  63  Pa.  St.  93  ;  Park  Comrs. 
v.  Dwnlevy,  91  111.  49 ;  Lafayette  R.  R.  Co.  v.  Winsloiv,  66 
id.  219. 

It  was  competent  to  give  in  evidence  the  plans  of  the  road, 
in  order  to  show  there  would  be  no  obstruction  to  the  use  of 
the  elevator.  Jacksonville  and  Havana  R.  R.  Co.  v.  Kidder, 
21  111.  131 ;  St.  Louis,  J.  and  C.  R.  R.  Co.  v.  Mitchell,  47  id. 
165 ;  Peoria  and  Rock  Island  R.  R.  Co.  v.  Birkett,  62  id.  332 ; 
City  of  Elgin  v.  Eaton,  83  id.  535 ;  Hyde  Park  v.  Andrews, 
87  id.  229. 

The  same  rule  governs  here  as  in  condemnation  by  a  tele- 
graph line.  The  fee  is  not  taken,  and  only  an  easement  for 
the  purposes  for  which  condemnation  is  sought.  Lockie  v. 
Mutual  Union  Tel.  Co.  103  111.  401. 

Proof  that  petitioner  is  a  de  facto  corporation  is  all  that  is 
required.  McAuley  v.  Columbus,  Chicago  and  Indiana  Central 
Ry.  Co.  83  111.  348. 

The  introduction  of  the  charter  and  proof  of  user  are  suffi- 
cient to  prove  the  existence  of  a  corporation  under  the  plea 
of  nul  tiel  corporation,  when  the  corporation  is  collaterally 
attacked.  Mendota  v.  Thomson,  21  111.  197;  Hamilton  v. 
Carthage,  24  id.  22 ;  Tisdale  v.  Town  of  Minonk,  46  id.  9 ; 
Mitchell  v.  Deeds,  49  id.  416;  Kettering  v.  Jacksonville,  50  id. 
39 ;  Meeker  v.  Chicago  Cast  Steel  Co.  84  id.  276 ;  Utica  Ins. 
Co.  v.  Tilman,  1  Wend.  555 ;    Graves  v.  Bank  of  Mississippi, 


1882.]       P.  &  P.  U.  Ey.  Co.  ct  al.  v.  P.  &  F.  By.  Co.  115 

Opinion  of  the  Court. 

7  Eng.  (Ark.)  769 ;  Bank  of  Manchester  v.  Allen,  11  Vt.  302 ; 
Reynolds  v.  Myers,  51  id.  44. 

It  is  a  general  rale  that  the  existence  cle  jure  of  a  corpora- 
tion acting  as  such  can  not  be  questioned  collaterally.  State 
v.  Carr,  5  N.  H.  367;  Thompson  v.  Candor,  60  111.  244;  Rice 
v.  R.  I.  and  A.  R.  R.  Co.  21  id.  93 ;  Tarbell  v.  Page,  24  id. 
46 ;  Baker  v.  Backus,  Admr.  32  id.  79. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

Appellee,  the  Peoria  and  Farmington  Kailway  Company, 
filed  petitions  for  the  purpose  of  procuring  the  right  of  way 
across  the  tracks  and  grounds  of  the  Peoria  and  Pekin  rail- 
way, and  two  other  companies.  The  cases  were  consolidated, 
and  tried  as  one  by  the  court  and  a  jury.  A  verdict  was 
found  for  $1800  damages.  A  motion  for  a  new  trial  was 
entered,  overruled,  and  an  order  entered  under  the  statute. 
The  defendants  thereupon  bring  the  case  to  this  court  by 
appeal,  and  seek  a  reversal. 

The  first  question  presented  and  urged  is,  that  this  court 
has  no  jurisdiction  to  hear  the  case ;  that  the  appeal  should 
have  been  taken  to  the  Appellate  Court ;  that  there  is  neither 
a  freehold  nor  a  franchise  involved ;  that  the  condemnation 
only  confers  an  easement  to  use  the  property  condemned 
for  corporate  purposes  during  the  existence  of  the  corporate 
body ;  that  when  the  body  ceases  to  exist  the  easement  ter- 
minates. In  answer  to  this  objection  it  is  only  necessary  to 
refer  to  the  12th  section  of  the  Eminent  Domain  act,  which  in 
express  terms  gives  an  appeal ;  and  in  the  case  of  Kankakee 
and  Seneca  R.  R.  Co.  v.  Straut,  101  111.  653,  rt  was  held  that 
nothing  in  the  Practice  act  has  taken  away  the  appeal  to 
this  court,  as  given  by  that  section.  That  disposes  of  this 
objection. 

It  is  next  insisted  that  the  petitioning  company  failed  to 
prove,  a  regular  and  legal  organization  under  its  charter.  It 
obtained  its  charter  in  March.  1869,  and  it  is  insisted  it  was 
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required  to  prove  that  it  had  complied  with  all  the  require- 
ments of  its  charter  within  the  period  limited  by  section  2  of 
article  11  of  our  constitution,  which  provides  that  all  charters 
then  existing  under  which  an  organization  shall  take  place, 
or  shall  not  be  in  operation  within  ten  clays  from  the  time 
the  constitution  took  effect,  should  thereafter  have  no  validity 
or  effect  whatever ;  that  inasmuch  as  the  charter  of  appellee 
was  granted  before  that  time,  it  should  have  been  shown  that 
an  organization  was  had  within  the  time  thus  limited, — in 
other  words,  that  appellee  was  a  corporation  de  jure.  On  the 
other  hand  it  is  claimed  that  under  the  plea  of  nul  tiel  corpo- 
ration the  proof  of  a  corporation  de  facto  answers  the  plea. 
The  general  rule  is,  that  in  all  collateral  proceedings  the 
introduction  of  the  charter,  and  proof  that  the  company  is 
exercising  the  franchises  granted,  are  sufficient.  The  evi- 
dence in  this  case  was  therefore  sufficient  to  authorize  peti- 
tioner to  proceed  to  condemn  the  right  of  way. 

But  it  is  said  that  this  is  not  a  collateral  proceeding. 
This  is  a  misconception.  The  suit  was  brought  to  acquire 
the  right  of  way  on  which  to  place  the  company's  tradks. 
It  is  true  this  was  an  exercise  of  a  franchise  contained  in  the 
charter,  and  the  same  is  true  when  the  company  sues  on  a 
contract,  or  for  a  trespass  to  its  property.  The  right  to  sue 
and  defend  suits  is  a  franchise  conferred  by  the  charter. 

It  is,  however,  urged  that  the  case  of  Allman  v.  Havana, 
Rantoul  and  Eastern  R.  R.  Co.  8S  111.  521,  holds  a  different 
doctrine ;  that  in  that  case  it  was  held,  in  a  suit  on  a  sub- 
scription for  stock  to  the  company,  the  defendant  could  inter- 
pose as  a  defence  that  the  requisite  amount  of  stock  had  not 
been  subscribed  to  authorize  the  company  to  collect  assess- 
ments on  subscriptions.  That  decision  was  under  the  general 
Bailroad  law,  and  this  is  under  a  special  charter.  This  special 
charter,  by  the  fifth  section,  fixes  the  amount  of  capital,  and 
authorizes  an  organization  when  $10,000  is  subscribed  and 
ten  per  cent  is  paid  in,  whilst  under  the  general  law  an  organ- 
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ization  can  not  be  had  until  the  whole  of  the  capital  stock  is 
subscribed.  If  this  does  not  distinguish  that  case  from  this, 
it  must  be  limited  to  cases  arising  under  the  general  Railroad 
law,  or  must  be  overruled,  as  on  more  mature  reflection  we 
are  convinced  it  is  repugnant  to  the  general  doctrine  appli- 
cable to  cases  like  the  present.  There  was,  in  addition  to  the 
charter,  evidence  of  user  of  the  franchises  granted  by  the 
charter,  and  that,  was  sufficient  to  authorize  this  proceeding. 
It  is  insisted  that  the  court  erred  in  giving  appellee's 
instructions.     This  is  appellee's  sixth  instruction  : 

"The  court  instructs  you  that  respondent  railway  compa- 
nies can  not  recover  any  damages  against  the  petitioner  in 
this  case  on' account  of  having  to  stop  and  start  their  respec- 
tive trains  at  the  proposed  crossings  of  the  different  railroad 
tracks,  in  order  to  comply  with  the  law  of  the  State,  and  the 
jury  will  find  no  damages  against  the  petitioner  on  account 
of  any  annoyance,  damage,  delay  or  expense  caused  simply 
by  so  being  compelled  by  law  to  stop  before  passing  any  of 
the  proposed  crossings. " 

Appellants  claim  that  this  instruction  misstates  the  law, 
and  the  jury  were  misled  by  it.  The  law  requiring  trains  to 
stop  before  reaching  and  crossing  another  road,  is  a  police 
regulation,  and  may  be  maintained  or  repealed  at  the  pleas- 
ure of  the  legislature.  No  one  can  say  it  is  permanent,  or 
how  long  it  may  continue.  It  is  subject  to  repeal  at  any 
session  of  the  General  Assembly.  It  would  therefore  be  mere 
matter  of  conjecture  as  to  what,  if  any,  damages  would  be 
sustained  by  appellants  for  the  delay,  inconvenience  and 
trouble  produced  by  complying  with  the  requirements  of  the 
statute.  Independent  of  the  statute  the  same  duty  would  be 
imposed,  and  it  is  too  vague  and  uncertain  to  be  an  element 
of  damages.  Lake  Shore  and  Michigan  Southern  R.  R.  Co.  v. 
Cincinnati,  Sandusky  and  Cleveland  R.  R.  Co.  30  Ohio,  604 : 
Boston  R.  R.  Co.  v.  Old  Colony  R.  R.  Co.  3  Allen,  142 ;   Old 
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Colony  R.  R.  Co.  v.  Plymouth  R.  R.  Co.  14  Gray,  155 ;  Massa- 
chusetts R.  R.  Co.  v.  Boston  R.  R.  Co.  121  Mass.  124;  Boston 
R.  R.  Co.  v.  Old  Colony  R.  R.  Co.  12  Cush.  605.  There  was, 
therefore,  no  error  in  giving  this  instruction,  as  it  embraced 
the  law  as  applicable  to  the  case.  What  has  been  said  in  ref- 
erence to  appellee's  sixth  instruction  applies  to  its  seventeenth 
instruction,  and  disposes  of  the  objections  urged  against  it. 

It  is  claimed  that  the  court  erred  in  excluding  as  an 
element  of  damages  the  increased  danger  of  crossing  appel- 
lants' road  on  grade,  by  its  sixteenth  instruction.  If  this 
would  increase  the  danger,  it  would  require  increased  care 
and  precaution  of  the  employes  of  the  company  necessary 
to  avoid  it.  Accidents  can  be  avoided  by  proper  care.  Nor 
are  we  warranted  in  presuming  the  employes  would  be  neg- 
ligent of  their  duty.  If  they  observe  their  duty,  a  collision 
need  never  occur.  To  allow  damages  on  this  claim  would 
violate  the  rule  that  they  can  not  be  allowed  on  mere  conjec- 
ture, speculation,  fancy  or  imagination, — they  must  be  real, 
tangible  and  proximate.  Nor  is  this  rule  in  conflict  with 
what  was  said  in  Lake  Shore  and  Michigan  Southern  R.  R. 
Co.  v.  Chicago  and  Western  Indiana  R.  R.  Co.  100  111.  21. 
In  that  case  it  was  held  that  only  such  injury  and  inconve- 
nience as  reduce  the  capacity  of  the  corporation  to  transact 
its  business,  and  necessarily  result  in  damage  and  loss,  are 
elements  of  damages.  But  nothing  should  be  allowed  for 
imaginary  and  speculative  damages,  or  such  remote  or  inap- 
preciable damages  as  the  imagination  may  conceive.  The 
doctrines  of  that  case  then,  do  not  condemn  the  sixteenth 
instruction,  nor  do  they  condemn  the  seventeenth. 

Direct  and  immediate  damages  are  alone  recoverable  in 
this  class  of  cases,  and  remote  or  mere  incidental  damages 
can  not  be  considered.  It  is  that  injury  which  depreciates 
the  value  of  the  property,  whether  by  taking  a  portion  of  it 
or  rendering  the  portion  left  less  useful,  or,  in  case  of  a  rail- 
road company  or  other  corporate  body,  less  capable  of  trans- 
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acting  its  business, — such  a  hindrance  and  inconvenience  as 
to  occasion  loss,  or  diminish  and  limit  its  capacity  to  transact 
its  business,  by  decreasing  the  power  to  transact  as  much, 
or  necessarily  increasing  the  expense  of  what  may  be  done, 
although  not  diminished.  And  this  hindrance  or  obstruction 
must  produce  immediate  or  future  loss.  But  when  the  new 
structure  is  made,  if  it  does  not  necessarily  abridge  the  owner's 
capacity  without  increased  expense  to  transact  an  equal  vol- 
ume of  business,  then,  although  there  may  be  inconvenience 
and  annoyance,  unless  the  property  is  depreciated  in  value 
these  are  not  elements  of  damage. 

It  is  insisted  that  the  appellee's  eighteenth  instruction  is 
vicious.  It  informs  the  jury  that  as  against  the  damages  to 
appellants'  road  or  property,  aside  from  that  taken,  the  jury 
might  set  off  benefits  to  the  entire  property;  and  if  they 
found  it  to  be  damaged,  yet  if  they  found  that  the  construc- 
tion and  operation  of  the  road  would  produce  benefits  equal 
to  or  in  excess  of  the  damages,  then  they  should  not  find 
damages  in  favor  of  appellants,  except  compensation  for  the 
property  actually  taken, — and  the  case  of  Keithsburg  and 
Eastern  R.  E.  Co.  v.  Henry,  79  111.  290,  is  referred  to  as  con- 
demning this  instruction.  Conceding  that  to  be  true,  still  in 
this  case  there  was,  it  is  conceded,  no  evidence  on  which  to* 
base  this  instruction.  It  was  a  mere  abstract  legal  proposi- 
tion, having  no  application  whatever  to  the  evidence  in  the 
case.  This  being  true,  we  are  unable  to  say  it  operated 
in  the  slightest  degree  to  the  prejudice  of  appellants.  Had 
there  been  such  evidence,  the  instruction  would  have  been 
calculated  to  mislead  the  jury,  and  might  have  required  a 
reversal ;  but  so  far  as  we  can  see,  it  was  harmless.  In  such 
case  it  must  appear  or  be  highly  probable  that  such  an  in- 
struction has  produced  injury  to  appellants,  before  a  reversal 
will  be  had. 

It  is  claimed  that  the  court  erred  in  giving  the  fifth  of 
appellee's  instructions.     It  informs  the  jury  that  the  con- 
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demnation  of  the  strip  across  the  property  on  which  elevator 
"A"  is  situated,  will  not  deprive  the  owner  of  the  use  of  the 
elevator  as  at  present  constructed  and  used,  and  that  the 
jury  should  not  allow  any  damages  for  depriving  its  owner  of 
the  use  of  the  conveyer  of  grain  from  the  warehouse.  The 
evidence  shows  that  this  elevator  stands  on  ground  consider- 
ably above  and  some  distance  from  the  river;  that  in  trans- 
ferring grain  from  the  elevator  to  boats  at  the  wharf,  an 
inclined  chute  or  tube,  called  a  "conductor,"  is  used  for  the 
purpose.  It  also  appears,  from  the  evidence  and  plans  for 
the  construction  of  the  track  of  the  road  across  this  lot,  that 
the  track  will  be  on  trestles,  and  elevated  entirely  above  the 
chute,  and  will  not,  in  the  slightest  degree,  interfere  with  its 
operation,  or  with  others  that  may  be  constructed  in  like 
manner.  This  being  the  case,  there  can  be  no  pretense  that 
appellants  should  be  paid  damages  for  injuries  that  are  not 
or  can  be  sustained.     If  there  is  no  loss  there  is  no  damage. 

But  it  is  urged  that  appellee  could  not  condemn  the  prop- 
erty to  be  used  in  common  with  the  owner  of  the  elevator. 
It  is,  however,  conceded  that  the  right  of  way  across  a  rail- 
road track  may  be  condemned,  and  used  in  common  by  both 
roads ;  and  why  not  land  on  which  an  elevator  is  situated, 
when  the  road  and  chute  from  the  elevator  are  not  on  the 
same  level,  and  each  may  be  used  for  its  several  purposes 
at  the  same 'time,  as  completely  as  if  the  other  was  not  there? 
Appellee  only  desired  to  obtain  the  use  of  so  much,  and  in 
such  a  manner,  as  would  answer  the  purposes  of  its  business, 
and  to  injure  the  owner  of  the  elevator  property  as  little  as 
practicable.  The  law  would  not  permit  appellee  to  unneces- 
sarily injure  the  owner  of  property  thus  appropriated,  whether 
owned  by  a  natural  person  or  a  corporate  body,  nor  can  the 
owner  recover  for  damages  that  have  not  and  will  not  be 
sustained. 

But  it  is  urged  that  this  only  appears  from  the  plans  on 
which  appellee  proposes  to  construct  its  track  over  this  strip 
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of  ground,  and  that  the  plans  may  be  altered,  and  therefore 
should  not  have  been  admitted  in  evidence.  Such  evidence 
has  been  held  to  be  admissible  in  a  number  of  cases :  Jack- 
sonville and  Savanna  R.  R.  Co.  v.  Kidder,  21  111.  131 ;  St.  Louis, 
J.  and  C.  R.  R.  Co.  v.  Mitchell,  47  id.  165 ;  Peoria  and  Rock 
Island  R.  R.  Co.  v.  Birkett,  62  id.  332  ;  City  of  Elgin  v.  Eaton, 
83  id.  535  ;  Hyde  Park  v.  Andrews,  87  id.  229.  Under  these 
authorities  the  evidence  was  admissible. 

It  is  urged  that  the  court  erred  in  instructing  the  jury 
that  if  the  evidence  showed  there  was  damage,  but  they  were 
unable  to  ascertain  the  amount,  then  they  should  find  for 
such  damages  a  nominal  sum.  We  perceive  no  objection  to 
this,  as  a  legal  proposition.  In  this  class  of  cases  there  is  a 
rule  by  which  to  measure  the  damages.  It  is  the  loss  sus- 
tained in  dollars  and  cents,  and  the  amount  of  the  loss  must 
be  shown,  together  with  its  amount, — not  necessarily  with 
precision  and  accuracy,  but  approximately ;  and  if  damage 
is  shown,  but  the  amount  is  not  approximately  proved,  there 
can  be  no  more  than  nominal  damages  allowed. 

It  is  claimed  that  under  the  evidence  the  finding  was  out- 
rageously low.  This  would  no  doubt  be  true  if  the  evidence 
of  appellants'  witnesses  were  alone  considered,  especially  of 
those  called  as  experts.  Their  evidence,  based  on  mere  theory 
that  did  not  stand  the  test  of  demonstration  by  actual  experi- 
ment, placed  the  damages  at  vastly  more  than  the  jury 
allowed.  The  jury  were  fully  warranted  in  giving  but  slight, 
if  any,  weight  to  their  evidence,  as  it  was  based  simply  on 
theory  and  conjecture. 

It  is  insisted  that  the  jury  did  not  even  allow  the  value  of 
the  strip  taken.  The  evidence,  as  it  always  is,  was  conflict- 
ing as  to  the  value  of  the  land.  That  the  land  higher  up, 
and  above  high  water  mark,  was  greatly  more  valuable,  is 
certainly  true  ;  but  this  strip  was  between  high  and  low  water 
mark,  and  was  therefore  of  comparatively  little  value.  Men 
of  experience  and  good  judgment  placed  its  value  at  much 
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less  than  the  jury  probably  allowed  for  it.  The  entire  evi- 
dence considered,  we  are  unable  to  say  the  verdict  is  contrary 
to  the  evidence,  especially  as  the  jury  went  upon  and  viewed 
the  premises. 

The  entire  record  considered,  we  perceive  no  error  for  which 
the  judgment  of  the  court  below  should  be  reversed,  and  it  is 
therefore  affirmed. 

Judgment  affirmed. 


Morris  Selz  et  al. 

v. 
Henry  K.  Buel. 

Filed  at  Ottawa  November  20,  1882. 

1.  Contract— for  services  to  be  paid  by  a  share  of  net  profits  construed 
as  to  allowance  of  interest  on  loans  as  part  of  expenses.  A  contract  for  the 
employment  of  a  salesman  for  a  series  of  years  provided  that  the  salesman 
should  be  paid  for  his  services  annually  a  sum  equal  to  one-fifth  of  the  net 
profits  of  the  business,  which  sum  it  was  guaranteed  should  not  be  less  than 
$7500  a  year,  and  that  at  the  end  of  each  year  the  gross  profits  of  the  business 
should  be  ascertained,  from  which  should  be  deducted  the  total  expenses  and 
losses  incurred  in  such  year  in  the  business  of  the  employers,  and  that  a  sum 
which  should  be  equal  to  one-fifth  of  the  residue  should  be  the  compensa- 
tion, and  provided  further  that  the  house  should  be  charged  with  ten  per 
cent  on  the  actual  cost  of  certain  goods  manufactured  elsewhere,  on  four 
months'  time,  with  interest,  arid  that  the  salesman  was  not  to  be  regarded  as 
a  partner  in  the  business:  Held,  that  in  the  absence  of  any  special  agree- 
ment, or  custom  having  the  force  of  law,  to  the  contrary,  the  employers  could 
not  charge  in  the  expense  account  the  interest  paid  by  them  on  temporary 
loans  for  money  used  in  the  business,  and  that  it  was  no  concern  of  the  sales- 
man whether  his  employers  had  the  ready  means  to  carry  on  the  business,  or 
would  be  compelled  to  borrow  the  whole  or  any  part  of  it  for  that  purpose. 

2.  Where  a  salesman  in  a  wholesale  house  is  employed  to  be  paid  as  his 
salary  or  compensation  a  sum  equal  to  one-fifth  of  the  net  profits  of  the 
business  of  his  employers  at  the  place  where  he  is  employed,  with  a  guaranty 
that  such  sum  shall  be  equal  to  $7500  per  year,  the  compensation  so  to  be 
paid  him  will  not  be  estimated  as  a  part  of  the  expenses  to  be  deducted  from 
the  gross  profits  of  the  business.  A  different  construction  would  require  the 
salesman  to  pay  one-fifth  of  his  own  salary  after  reaching  $7500. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 

In  the  fall  of  1872,  appellants,  under  the  firm  name  of 
Morris  Selz  &  Co.,  were  engaged  in  the  wholesale  shoe  and 
boot  business  at  Chicago,  and  in  the  manufacture  of  shoes 
and  boots  at  Joliet,  with  which  they,  in  whole  or  in  part,  sup- 
plied their  Chicago  house.  While  the  business  of  the  firm 
was  being  thus  carried  on,  on  the  1st  day  of  November  of  that 
year  Henry  K.  Buel,  the  appellee,  as  party  of  the  first  part, 
entered  into  a  written  contract  with  the  appellants,  as  parties 
of  the  second  part,  by  the  terms  of  which  Buel  engaged  to  enter 
the  employment  of  the  latter,  and  serve  them  as  salesman  in 
their  house  at  Chicago,  for  a  period  of  four  years,  from  the 
1st  of  January,  1873,  for  which  the  appellants  agreed  to  pay 
him  annually  a  sum  equal  to  one-fifth  of  the  net  profits  of 
the  business  done  at  the  Chicago  house,  and  by  a  further 
provision  of  the  contract  guaranteed  one-fifth  of  the  net 
profits  to  be  at  least  $7500  a  year.  The  manner  of  conduct- 
ing the  business,  and  the  mode  of  ascertaining  the  net  profits, 
are  specifically  provided  for  in  the  agreement  itself,  as  follows  : 

"At  the  end  of  each  year  of  said  period  the  gross  profits  of 
the  business  conducted  at  the  Chicago  store  of  said  firm  shall 
be  ascertained,  and  from  the  sum  of  said  gross  profits  shall 
be  deducted  the  total  expenses  and  losses  incurred  in  such 
year  in  said  business,  and  a  sum  which  shall  be  equal  to  one- 
fifth  part  of  the  residue  shall  be  said  compensation ;  and  in 
no  case  shall  said  party  of  the  first  part  receive  or  draw  from 
the  funds  of  said  firm  in  any  one  month  a  sum  greater  than 
six  hundred  and  twenty-five  dollars  ($625),  until  the  expira- 
tion of  each  year,  when  his  total  annual  compensation  shall 
be  determined.  And  said  parties  of  the  second  part  further 
covenant  and  agree,  to  and  with  the  said  party  of  the  first 
part,  that  the  entire  product  of   the  manufactory  of   said 
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parties  of  the  second  part,  at  Joliet,  Illinois,  shall  be  shipped 
to  and  disposed  of  at  their  store  in  Chicago,  and  that  said 
product  shall  be  invoiced  to  said  store  at  the  rate  of  ten  per 
cent  above  and  in  addition  to  the  actual  cost  of  the  same,  on 
four  months'  time,  with  interest  at  the  rate  of  ten  per  cent 
per  annum,  to  be  charged  the  Chicago  house  of  said  firm 
after  the  expiration  of  four  months  from  date  of  sale ;  but 
interest  at  the  rate  of  ten  per  cent  per  annum  is  to  be  allowed 
the  said  Chicago  house  on  all  payments  made  within  four 
months,  such  cost  of  said  product  being  determined  in  the 
same  way  and  upon  the  same  basis  that  the  cost  thereof  is 
determined  at  the  present  time." 

It  was  also  expressly  provided  in  the  agreement  that  Buel 
was  not  to  be  regarded  as  a  partner  in  the  business.  At  the 
expiration  of  this  contract,  on  the  31st  of  December,  Buel, 
by  a  verbal  contract  with  the  firm,  agreed  to  continue  in 
their  service,  as  salesman,  at  a  fixed  salary  of  $7500  a  year, 
which  he  did  till  the  31st  of  January,  1878,  Butler  having  in 
the  meantime,  in  November,  1877,  withdrawn  from  the  firm. 
At  the  end  of  this  last  service  the  firm,  as  then  composed, 
had  a  settlement  with  Buel  which  was  satisfactory  to  both 
parties.  He  gave  them  a  receipt  acknowledging  payment  in 
full  for  his  services,  and  did  not  at  that  time  interpose  any 
claim  on  account  of  his  services  under  the  original  written 
contract. 

During  appellee's  four  years'  service  under  that  contract, 
appellants  settled  with  him  annually,  at  the  rate  of  $7500  a 
year,  they  from  year  to  year  informing  him  the  net  profits  of 
the  business  did  not  exceed  that  sum.  It  does  not  appear 
that  appellants,  during  this  period,  ever  furnished  appellee 
any  formal  exhibit  or  statement  showing  the  amount  of  busi- 
ness done  by  the  firm,  its  receipts,  disbursements,  expenses, 
etc.,  from  which  appellee  could  intelligently  determine  for 
himself  whether  he  had  received  all  the  compensation  for  his 
services  he  was  entitled  to  under  the  contract. 
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Matters  remained  in  this  condition  about  eighteen  months 
after  the  original  contract  had  expired,  when  appellee  filed  in 
the  Superior  Court  of  Cook  county  the  present  bill,  by  which 
he  seeks  to  compel  appellants  to  make  a  full  and  complete 
exhibit  of  their  entire  business,  receipts  and  expenditures 
during  the  existence  of  the  contract,  in  order  that  the  true 
amount  of  the  net  profits  realized  by  the  appellants  may  be 
made  to  distinctly  appear,  and  to  compel  them  to  account 
to  appellee  for  what  shall  appear  to  be  due  him  from  such 
exhibit. 

As  explanatory  of  appellee's  delay  in  taking  steps  to  ascer- 
tain whether  he  was  entitled  to  anything  additional  under 
the  agreement,  and  of  his  apparent  acquiescence  in  the 
settlements  made  by  appellants  to  him  from  year  to  year 
with  respect  to  the  amount  of  net  profits,  the  bill,  among 
other  things,  contains  the  following  statement:  "That  at 
the  end  of  each  year  of  said  term  he  asked  the  active  mem- 
bers of  said  firm  for  a  statement  of  the  net  profits  of  the 
business  of  the  said  Chicago  house,  in  order  to  ascertain  the 
amount  of  his  salary  for  that  year,  under  the  said  agreement, 
and  was  always  informed  by  them,  and  put  off  with  the  state- 
ment, that  the  net  profits  of  the  year  were  not  sufficient  to 
entitle  him  to  any  sum  as  salary  in  excess  of  the  $7500, 
which  he  had  then  already  drawn  during  the  year;  that 
while  he  would  be  surprised  and  disappointed  at  such  infor- 
mation and  statements,  he  felt  unwilling  to  dispute  and  deny 
their  truthfulness,  especially  as  he  had  no  means  or  facilities 
to  verify  their  untruthfulness  ;  and  not  being  able  himself,  for 
the  reasons  above  stated,  to  make  a  personal,  thorough  and 
accurate  examination  of  the  books  and  accounts  of  the  busi- 
ness, both  of  manufacturing  and  selling,  he  took  no  action  in 
the  matter,  but  for  the  time  relied  and  acted  upon  the  infor- 
mation and  statements  so  given  and  made  to  him,  as  true." 

On  the  hearing,  the  Superior  Court  found  the  equities  with 
the  complainant,  and  entered  the  following  decree  fixing  the 
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rights  of  the  parties,  and  directing  a  reference  to  one  of  the 
masters  of  the  court  for  the  purpose  of  stating  the  account, 
namely : 

"It  is  hereby  ordered,  adjudged  and  decreed  that  the  com- 
plainant is  entitled  to  an  account,  as  prayed  for  in  his  said 
bill;  that  this  cause  be  referred  to  Benjamin  D.  Magruder, 
Esq.,  one  of  the  masters  of  this  court,  to  take  an  account  of 
the  compensation  or  salary  earned  by  the  complainant  while 
in  the  employ  of  the  defendants,  under  the  terms  of  the  agree- 
ment in  writing  between  them,  dated  1st  November,  A.  D. 
1872,  for  the  years  1873,  1874,  1875  and  1876,  respectively, 
and  that  in  taking  said  account  the  said  master  will — 

"First — Ascertain  for  each  of  said  years  separately  the 
amount  of  the  entire  product  of  the  manufactory  of  the  said 
defendants  at  Joliet,  Illinois,  and  charge  so  much  thereof  to 
the  Chicago  store  of  said  defendants  as  was  shipped  by  them 
to  and  disposed  of  at  their  said  Chicago  store,  at  the  rate  of 
ten  per  cent  above  and  in  addition  to  the  actual  cost  of  the 
same  on  four  months'  time,  with  interest  at  the  rate  of  ten 
per  cent  per  annum,  to  be  charged  to  the  Chicago  house  of 
the  defendants  after  the  expiration  of  four  months  from  date 
of  sale  by  the  said  Joliet  manufactory  of  the  defendants  to 
the  Chicago  house  of  the  defendants,  and  interest  at  the  same 
rate  to  be  allowed  to  the  said  Chicago  house  on  all  payments 
made  by  it  to  the  Joliet  manufactory  within  four  months 
after  such  sale,  such  cost  of  said  product  to  be  ascertained 
and  determined  by  the  master  in  the  same  way  and  upon 
the  same  basis  that  the  cost  thereof  was  determined  at  the 
date  of  said  agreement,  to-wit,  on  the  1st  day  of  November, 
1872. 

"Second — Ascertain  the  gross  profits  of  the  business  of 
the  defendants  conducted  at  their  said  Chicago  store  for 
each  of  said  years  separately,  and  from  the  sum  of  said  gross 
profits  deduct  the  total  expenses  and  losses  incurred  in  such 
year  in  said  business,  and  state  and  report  the  amount  of 
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one-fifth  part  of  the  residue.  And  in  so  ascertaining  the  net 
profits  of  the  business  of  the  defendants  conducted  at  their 
said  Chicago  store,  the  master  will  charge  the  said  business 
for  each  of  said  years  with  the  amount  of  the  product  of  the 
defendants'  manufactory  at  said  Joliet  which  was  shipped  to 
and  disposed  of  at  said  Chicago  store  in  each  of  said  years, 
at  the  actual  cost  thereof,  to  be  ascertained  by  the  master  as 
above  directed.  And  in  ascertaining  the  total  expenses  for 
each  year  of  the  business  of  the  said  defendants  conducted  at 
their  Chicago  store,  the  master  shall  not,  in  one  computation, 
but  shall  in  another,  include  any  sum  or  sums  of  money  paid 
by  the  defendants  to  the  complainant  during  the  year  on 
account  of  compensation  for  his  services  to  the  defendants 
under  said  agreement  for  that  year. 

"Third — If  one-fifth  part  of  the  net  profits  of  the  business 
conducted  at  the  Chicago  store  of  the  defendants,  ascertained 
on  the  basis  aforesaid,  shall  for  any  or  either  of  the  said  four 
years  exceed  the  sum  of  $7500,  which  the  complainant  admits 
has  already  been  paid  to  him  by  the  defendants  under  such 
agreement,  the  master  will  state  the  amount  of  such  excess 
for  every  such  3*ear  separately,  with  interest  thereon  from  the 
end  of  such  year.  And  if  there  shall  be  no  such  excess  for 
any  one  or  more  of  such  years,  the  master  will  state  that  fact 
for  every  such  year  separately." 

The  account,  as  stated  by  the  master,  shows  appellants 
to  be  .in  arrears  with  appellee  on  account  of  his  salary  in 
the  sum  of  $11,349.59,— $3224.46  being  for  interest  on  the 
annual  balances  to  which  appellee  was  entitled  under  the 
contract.  Exceptions  to  the  master's  report  having  been 
overruled,  a  final  decree  was  rendered  by  the  court  in  favor 
of  appellee  and  against  the  appellants  for  the  above  sum 
of  $11,349.59,  and  costs,  and  this  decree,  on  appeal,  was 
affirmed  by  the  Appellate  Court  for  the  First  District,  and 
the  appellants  appealed  to  this  court. 
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Mr.  Feancis  H.  Kales,  for  the  appellants : 

A  settlement  of  an  account  will  not  be  opened  in  equity 
upon  the  mere  allegation  that  the  party  had  no  means  of 
ascertaining  whether  the  grounds  of  the  settlement  had'  been 
properly  stated  by  the  other  party,  without  charging  and 
proving  specific  acts  of  fraud.  Parsons  on  Partnership,  560  ; 
Darthey  v.  Lee,  2  Y.  &  C.  (E.  &  Ch.  in  Equity,)  5. 

There  was  nothing  due  complainant.  He  was  only  entitled 
to  a  share  of  the  net  profits.  To  arrive  at  this,  interest  on 
temporary  loans  paid  by  the  firm  should  have  been  deducted 
from  the  receipts.  Reynolds  v.  Mardis,  17  Ala.  32 ;  Stewart 
v.  McKichan,  74  111.  122;  Weave?'  v.  Upton,  7  Ired:  L.  458; 
1  Collyer  on  Partnership,  sec.  318;  2  Lindley  on  Partner- 
ship, 787 ;  Parsons  on  Partnership,  252,  note  y. 

In  estimating  the  net  profits  to  arrive  at  Buel's  compensa- 
tion, his  salary  should  have  been  deducted  from  the  receipts. 
He  had  no  interest  in  the  profits.  Bertlwld  v.  Smith,  24  How. 
526;  Hargrave  v.  Convoy,  4  C.  E.  Green,  19  N.  J.  281. 

The  interest  decreed  to  Buel  did  not  become  due  on  an 
instrument  in  writing,  and  therefore  he  was  entitled  to  no 
interest.  Kev.  Stat.  chap.  74,  sec.  2 ;  Jassoy  v.  Horn,  64 
111.  379;  Ditch  v.  Vollhardt,  82  id.  134;  Rishton  v.  Grissell, 
L.  B.  10  Eq.  393. 

Messrs.  Edsall,  Hawley  &  Edsall,  for  the  appellee : 
Where  the  compensation  of  a  salesman  depends  upon  the 
net  profits  of  his  employer,  equity  may  take  jurisdiction  to 
decree  an  account.  1  Story's  Eq.  Jur.  sees.  441,  450,  452, 
459;  Craig  v.  McKinnay,  72  111.  312;  Patten  v.  Patten,  75 
id.  446. 

The  right  to  an  account  of  profits  exists  as  well  where  an 
employe  is  to  be  paid  in  proportion  to  profits,  as  in  cases 
where  the  controversy  is  between  the  members  of  a  partner- 
ship.    Bisset  on  Partnership,  14;   Harrington  v.  Churchward, 
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6  Jur.  (N.  S.)  576;  Hargrave  v.  Conroy,  19  N.  J.  Eq.  281; 
Rishton  v.  Grissell,  5  L.  B.  Eq.  326. 

There  was  no  error  in  refusing  to  deduct  from  the  gross 
profits  the  money  drawn  by  Buel  during  the  year  on  account 
of  the  one-fifth  part  of  the  net  profits,  and  the  interest  on 
temporary  loans.     Rishton  v.  Grissell,  5  L.  B.  Eq.  326. 

Partners,  as  between  themselves,  are  not  entitled  to  interest 
on  their  respective  capitals  employed  in  the  business,  unless 
there  is  some  agreement  to  that  effect.  2  Lindley  on  Part- 
nership, 786 ;  Desha  v.  Smith,  20  Ala.  747 ;  Tutt  v.  Land, 
50  Ga.  339;  Brown's  Appeal,  89  Pa.  St.  139;  Gilman  v. 
Vaughan,  44  Wis.  646;  Dexter  v.  Arnold,  3  Mason,  289; 
Tirrell  v.  Jones,  39  Cal.  655;  Moss  v.  McCall,  75  111.  190; 
Gage  v.  Parmalee,  87  id.  334 ;    Topping  v.  Paddock,  92  id.  92. 

This  money  being  due  on  an  instrument  in  writing,  interest 
was  properly  allowed.     Bev.  Stat.  chap.  74,  sec.  52. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

There  are  but  two  questions  presented  by  this  record  which, 
in  our  judgment,  require  special  notice.  One  arises  upon  an 
exception  to  the  master's  report,  and  the  other  upon  the  direc- 
tions of  the  court  to  the  master  with  respect  to  the  manner 
of  taking  the  account. 

The  master,  in  stating  the  account,  refused  to  charge  to 
the  expense  account  interest  paid  by  the  Chicago  house  on 
temporary  loans,  and  upon  an  exception  taken  by  the  appel- 
lants the  master's  ruling  was  sustained  by  the  Superior  Court, 
and  this  is  assigned  for  error. 

It  is  first  to  be  observed,  that  while  the  agreement  between 
the  parties  is  unusually  full  and  specific  in  its  details  with 
respect  to  the  manner  of  conducting  the  business  and  keeping 
the  accounts  between  the  two  houses,  we  find  no  provision 
in  it  which  in  terms  authorizes  such  a  charge,  so  that  if 
warranted  at  all,  it  must  be  upon  general  business  principles, 
9—105  III. 
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or  by  some  local  or  special  usage,  of  which  both  contracting 
parties  must  appear  to  have  been  cognizant,  and  may  there- 
fore be  presumed  to  have  contracted  with  reference  to  it. 
The  only  evidence  which  can  be  regarded  as  looking  in  this 
direction,  is  that  which  tends  to  show  appellants  had  pre- 
viously been  in  the  habit  of  keeping  their  books  in  this  man- 
ner; but  this,  of  itself,  is  'not  sufficient  to  establish  a  local 
or  particular  usage  which  would  be  binding  upon  appellee, 
especially  as  there  is  nothing  to  show  he  had  any  knowledge 
of  their  previous  method  of  doing  business.  The  absence  of 
any  specific  provision  in  the  agreement  upon  this  subject  is 
the  more  significant  in  view  of  the  fact  the  contract  does 
expressly  provide  for  charging  interest  under  certain  contin- 
gencies. It  is  therefore,  reasonable  to  presume  that  if  the 
parties  had  intended  that  interest  should  be  charged  under 
circumstances  other  than  those  specified  in  the  agreement, 
they  would  have  said  so.  But  they  have  not  done  this,  and 
we  are  not  authorized  to  do  it  for  them. 

Nor  are  we  aware  of  any  general  usage  or  custom,  having 
the  force  of  law,  which,  under  the  agreement  in  question, 
would  authorize  charging  to  the  expense  account  interest  on 
temporary  loans,  as  was  attempted  to  be  done  in  this  case, 
hence  we  are  of  opinion  the  master  properly  rejected  these 
charges  in  stating  the  account.  Under  the  agreement  it 
was  clearly  the  duty  of  the  appellants  to  furnish  the  capital 
necessary  to  carry  on  the  business  contemplated  by  the  con- 
tract, and  whether  they  had  it  in  ready  means,  or  would  be 
compelled  to  borrow  the  whole  or  a  part  of  it,  and  if  so, 
whether  the  loans  would  be  for  long  or  short  periods,  or 
whether  the  rates  of  interest  would  be  high  or  low,  were 
matters  about  which  appellee,  in  a  legal  sense,  had  not  the 
slightest  interest  or  concern. 

It  is  further  contended  by  the  appellants,  that  in  ascer- 
taining the  amount  of  net  profits  made  by  the  Chicago  house, 
the  compensation  to  be  paid  appellee  for  his  services  is  to  be 
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estimated  as  part  of  the  expenses  of  the  concern.  We  do  not 
think  this  was  the  understanding  of  the  parties,  and  when  con- 
sidered in  the  light  of  ordinary  practical  business  experience, 
we  are  of  opinion  the  terms  of  the  agreement  do  not  admit 
of  such  a  construction.  It  is  true,  by  resorting  to  some  of 
the  more  difficult  processes  of  mathematics,  or  even  of  higher 
arithmetic,  unused  and  unknown  in  common  business  trans- 
actions, effect  might  be  given  to  the  contract  in  the  manner 
suggested  by  appellants ;  but  a  very  small  proportion  of  bus- 
iness men  would  be  able  to  do  so.  The  effect  of  this  con- 
struction of  the  agreement  would  be  to  compel  appellee  to 
pay  one-fifth  of  his  own  salary  after  his  share  of  the  profits 
reaches  $7500  per  annum,  while  under  the  contract,  as  we 
understand  it,  he  is  to  pay  no  part  of  it. 

Moreover,  while  the  agreement  declares  that  a  particular 
calculation  shall  be  made  for  the  purpose  of  ascertaining 
the  amount  of  appellee's  compensation,  the  construction  con- 
tended for  requires  the  amount  of  compensation  actually  paid 
to  be  taken  as  a  factor  in  a  calculation,  the  only  object  of 
which  is  to  ascertain  what  that  amount  is, — or,  differently 
put,  it  requires  the  compensation  to  be  first  paid,  and  then 
directs  a  computation  to  be  made  to  ascertain  the  amount  of 
it.  The  contract  in  effect  is,  that  appellee  shall  have,  as 
compensation  for  his  services,  an  amount  equal  to  one-fifth 
of  the  net  profits,  let  the  sum  be  great  or  small,  and  if  less 
than  $7500  annually,  the  appellants,  by  a  distinct  and  sep- 
arate provision  of  the  contract,  bind  themselves  to  make 
up  the  deficit.  This  latter  provision  does  not  at  all  affect 
the  construction  that  is  to  be  given  to  the  other  parts  of  the 
agreement.  Supposing  it  had  been  omitted  altogether,  the 
contract  then  would  have  simply  required  appellants  to  pay 
appellee,  as  compensation,  a  sum  equal  to  one-fifth  of  the  net 
profits,  whatever  they  might  be,  and  it  would  certainly  be 
difficult  to  distinguish  a  contract  of  this  kind  from  a  simple 
undertaking  to  pay  one-fifth  of  the  net  profits.     If  we  strike 
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out  from  the  contract  the  words,  "a  sum  which  shall  he  equal 
to"  it  would  then  read:  "At  the  end  of  each  year  of  said 
period  the  gross  profits  of  the  business  conducted  at  the 
Chicago  store  of  said  firm  shall  be  ascertained,  and  from 
the  sum  of  said  gross  profits  shall  be  deducted  the  total  ex- 
penses and  losses  incurred  in  such  year  in  said  business,  and 
*  *  *  one-fifth  part  of  the  residue  shall  be  said  compen- 
sation," etc.  If  the  contract  read  in  this  manner,  we  pre- 
sume there  would  be  no  pretense  for  the  claim  that  appellee's 
compensation  should  be  treated  as  a  part  of  the  expenses  in 
ascertaining  its  amount,  and  yet  on  principle  we  are  unable 
to  perceive  why  the  insertion  of  those  words  would  require  a 
different  construction.  That  form  of  expression  was  prob- 
ably used  with  a  view  of  negativing  the  idea  that  appellee's 
compensation  was  payable  only  out  of  a  particular  fund, — 
namely,  out  of  the  profits,  as  such.  A  promise  to  pay  a  sum 
of  money  equal  to  $1000,  is  in  law  simply  an  undertaking  to 
pay  $1000.  The  same  legal  consequences  attach  to  either 
form  of  expression. 

The  decree  of  the  Superior  Court  being  in  conformity  with 
the  view  we  have  taken  of  the  questions  discussed,  the  judg- 
ment of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


George  S.  Bowen,  Admr. 

v. 

Anna  Shay  et  at. 

Filed  at  Ottawa  November  20,  1882. 

1.  Administrator — duty  to  take  security  for  goods  sold  on  credit  at 
private  sale.  The  statute  which  requires  an  administrator  to  take  security 
for  property  sold  on  credit,  applies  as  well  to  private  as  public  sales;  and  if 
he  fails  to  take  security,  and  a  loss  follows  from  the  insolvency  of  the  pur- 
chaser, the  loss  must  fall  upon  the  administrator,  and  not  upon  the  estate. 
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2.  The  statute  does  not  confer  power  on  the  probate  court  to  direct,  in 
the  order  for  selling  personal  property  of  an  intestate  at  private  sale,  that  it 
may  be  sold  on  credit,  without  security.  The  power  conferred  on  the  court 
is  merely  to  order  or  direct  a  private  sale  in  the  place  of  a  public  one,  for 
cause  shown,  leaving  the  law  in  all  other  respects  in  full  force. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;   the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  M.  K.  M.  Wallace,  and  Mr.  Charles  L.  Easton,  for 
the  appellant : 

Prior  to  the  amendment  of  section  90  of  the  act  relating 
to  the  administration  of  estates,  which  was  approved  Feb- 
ruary 9,  1874,  an  administrator  had  no  authority  to  sell 
personal  property  otherwise  than  by  a  public  sale,  in  which 
case  his  authority  is  derived  from  the  statute,  which  requires 
him  to  take  security  for  sales  on  credit ;  but  by  the  amend- 
ment of  1874  the  court  was  invested  with  jurisdiction  and 
authority  to  direct  a  private  sale,  placing  such  sales  wholly 
under  the  control  of  the  court,  and  it  nowhere  requires  the 
court  to  direct  the  taking  of  security  on  such  a  sale. 

If,  then,  the  sale  was  made  as  prayed  for  in  the  petition, 
and  in  accordance  with  the  very  terms  of  the  petition,  as 
must  be  presumed,  the  failure  to  take  security,  if  the  law 
required  the  same,  was  occasioned  by  the  error  of  the  court, 
and  was  not  the  fault  of  the  administrator. 

Mr.  C.  C.  Kohlsaat,  and  Mr.  G.  L.  Barber,  for  the  appel- 
lees : 

When  the  duties  of  an  administrator  are  clearly  denned  by 
statute,  he  has  no  discretion.  He  is  liable  if  he  deviates 
from  the  line  of  procedure  laid  down  for  him.  Burnap  v. 
Dennis,  3  Scam.  482 ;  Orcutt  v.  Orms,  3  Paige,  459 ;  Weston 
v.  Howard,  2  S.  &  M.  527;  Williams  on  Executors,  1819. 

The  statute  regarding  private  sales  is  an  extraordinary 
provision  in  derogation  of  the  common  law,  and  should  be 
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strictly  construed.  Hall  v.  Irwin  et  al.  2  Gilm.  184;  Moore 
v.  Hamilton,  2  id.  429. 

Where  the  two  clauses  of  a  statute  are  parts  of  the  same 
section,  inseparably  connected  with  and  necessarily  dependent 
on  each  other,  they  should  be  construed  one  part  by  another. 
McKay  v.  Plank  Road,  2  Mich.  139 ;  Submission  by  Governor, 
22  Pick.  571. 

It  is  always  presumed  that  the  legislature  intended  the 
most  reasonable  and  beneficial  construction  of  their  acts. 
Richards  v.  Doggett,  4  Mass.  34;  Somerset  v.  Dighton,  12  id. 
383. 

Applying  these  rules  of  construction,  it  is  plain  that  the 
clause  in  question  is  meant  to  dispense  with  the  public  auction 
and  the  notice  thereof,  and  nothing  else.  The  general  provi- 
sions of  the  section  are  abrogated  only  so  far  as  necessarily 
follows  the  exception  or  proviso.  Moreover,  an  authority  to 
sell,  given  by  a  principal  to  an  agent,  does  not  carry  with  it 
authority  to  sell  on  credit.  Van  Allen  v.  Vanderpool,  6  Johns. 
69 ;  Delafield  v.  Elinois,  26  Wend.  223 ;  1  Parsons  on  Con- 
tracts, (5th  ed.)  58. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

George  S.  Bowen,  administrator  (with  the  will  annexed) 
of  the  estate  of  Jefferson  B.  Shay,  deceased,  presented  his 
account  to  the  probate  court  of  Cook  county  for  final  settle- 
ment. Upon  a  hearing  in  the  probate  court  all  the  items 
embraced  in  the  account  were  approved  and  allowed,  except 
one  of  $7019.58,  which  the  court  disallowed.  From  this 
order  the  administrator  appealed  to  the  circuit  court,  where 
the  judgment  of  the  probate  court  was  affirmed.  An  appeal 
was  then  prosecuted  to  the  Appellate  Court,  but  the  result 
was  the  same,  and  the  administrator  has  appealed  to  this 
court. 

In  order  to  obtain  a  correct  understanding  of  the  decision 
of  the  probate  court  in  disallowing  appellant's  claim,  a  brief 
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reference  to  the  facts  seems  necessary.  During  the  progress 
of  the  administration,  and  before  the  sale  of  the  personal 
property,  the  administrator  became  satisfied  that  certain 
property,  consisting  of  a  stock  of  goods,  good  will,  etc.,  would 
sell  much  better  at  private  sale.  The  administrator  applied 
to  the  probate  court,  and  obtained  the  following  order : 

uIn  the  matter  of  the  estate  of  Jefferson  B.  Shay,  deceased: 

"On  petition  of  George  S.  Bowen,  administrator  (with  the 
will  annexed)  of  the  estate  of  Jefferson  B.  Shay,  deceased,  it 
appearing  to  the  court  that  it  is  necessary  that  the  personal 
property  of  said  decedent,  to-wit :  a  retail  stock  of  dry  and 
fancy  goods,  store  fixtures,  and  two  truck  horses  and  harness, 
described  in  the  bill  of  appraisement  on  file  in  this  court,  be 
sold  to  pay  the  debts  of  said  estate ;  it  is  therefore  ordered 
by  the  court,  that  said  administrator  have  leave,  and  he  is 
hereby  authorized,  to  sell  the  said  personal  property,  goods, 
chattels  and  effects  of  said  decedent  at  private  sale,  for  the 
purpose  aforesaid," 

Under  this  order  the  administrator  sold  at  private  sale  the 
property  therein  named  to  W.  A.  Shay,  son  of  the  deceased, 
and  F.  F.  French,  who  were  doing  business  under  the  name 
of  Shay,  French  &  Co".,  for  the  sum  of  $28,903.78.  There 
was  paid  in  cash  $8258.20,  and  the  balance  was  upon  a 
credit,  for  which  the  notes  of  the  purchasers  were  taken, 
without  security.  Afterwards  all  of  the  purchase  money  for 
the  goods  which  was  represented  by  the  notes  was  paid, 
except  the  sum  of  $7019.58,  and  this  became  uncollectible  on 
account  of  the  insolvency  of  the  purchasers,  Shay,  French  & 
Co.  Under  these  facts  the  question  is  whether  the  adminis- 
trator should  bear  this  loss,  or  whether  it  shall  fall  upon  the 
estate. 

Section  90,  chap.  3,  Bev.  Stat.  1874,  page  120,  which  has 
an  important  bearing  on  the  question,  declares :  "When  it 
is  necessary  for  the  proper  administration  of  the  estate,  the 
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executor  or  administrator  shall,  as  soon  as  convenient  after 
making  the  inventory  and  appraisement,  sell  at  public  sale 
all  the  personal  property,  goods  and  chattels  of  the  decedent, 
when  ordered  to  do  so  by  the  county  court,  (not  reserved  to 
the  widow  or  included  in  specific  legacies  and  bequests,  when 
the  sale  of  such  legacies  and  bequests  is  not  necessary  to  pay 
debts,)  upon  giving  three  weeks'  notice  of  the  time  and  place  of 
such  sale,  by  at  least  four  advertisements,  set  up  in  the  most 
public  places  in  the  county  where  the  sale  is  to  be  made,  or  by 
inserting  an  advertisement  in  some  newspaper  published  in 
the  county  where  the  sale  is  to  be  made,  at  least  four  weeks, 
successively,  previous  thereto.  The  sale  may  be  upon  a  credit 
of  not  less  than  six  nor  more  than  twelve  months'  time,  by 
taking  note  with  good  security  of  the  purchasers  at  such  sale. 
The  sale  may  be  for  all  cash,  or  part  cash  and  part  on  time : 
Provided,  that  any  part  or  all  of  such  personal  property  may, 
where  so  directed  by  the  court,  be  sold  at  private  sale." 

It  will  be  observed  that  the  portion  of  the  section  of  the 
statute  which  authorizes  a  public  sale  of  the  personal  property 
of  a  decedent  upon  a  credit,  in  express  terms  requires  the 
administrator  to  take  security  for  the  property  so  sold.  If, 
therefore,  an  administrator,  in  defiance  of  this  provision  of  the 
statute,  should  proceed  to  sell  the  personal  property  belonging 
to  the  estate  upon  a  credit,  and  take  no  security  from  the 
purchaser,  it  is  obvious  that  he  would  be  liable  for  any  loss 
which  might  accrue  to  the  estate  on  account  of  a  neglect  on 
his  part  to  follow  the  plain  provision  of  the  statute. 

But  it  is  argued,  that  notwithstanding  public  sales  are 
governed  by  the  special  provisions  of  the  statute,  yet  private 
sales  are  on  a  different  footing ;  that  they  were  intended  by 
the  statute  to  be  placed  under  the  control  and  direction  of 
the  court ;  that  in  respect  to  such  sales  the  administrator 
derives  all  his  authority  from  the  order  which  the  court  might 
see  fit  to  make  in  each  particular  case.  We  do  not  think  the 
statute  will  bear  the  construction  contended  for.    The  statute 
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requires  an  administrator  to  sell  the  personal  property  belong- 
ing to  the  estate  at  public  sale  in  all  cases,  unless  otherwise 
ordered  by  the  court, — in  other  words,  the  statute  confers 
power  on  the  probate  court,  for  good  cause  shown,  to  order  a 
portion  or  all  of  the  personal  property  sold  at  private  sale. 
But  the  statute  does  not  confer  power  on  the  probate  court 
to  direct  in  the  order  that  the  property  may  be  sold  on  credit, 
without  security.  The  power  conferred  on  the  probate  court 
is  merely  to  order  or  decree  a  private  sale  in  the  place  of  a 
public  sale, — in  all  other  respects  the  law  regulating  a  public 
sale  of  property  by  an  administrator  remains  in  full  force 
and  effect,  applicable  to  all  sales,  private  as  well  as  public. 
No  reason  whatever  exists  why  an  administrator  should  be 
required  to  take  security  for  property  sold  at  a  public  sale, 
and  sell  at  private  sale  without  security.  The  probate  court 
has  no  more  supervision  over  a  private  sale  than  it  has  over 
a  public  sale,  and  hence  the  same  responsibility  rests  on  the 
administrator  to  get  good  security  in  the  one  case  as  it  does 
in  the  other.  The  words,  "provided,  that  any  part  or  all  of 
such  personal  property  may,  where  so  directed  by  the  court, 
be  sold  at  private  sale,"  were  added  to  the  section  as  an 
amendment,  by  the  legislature,  in  1874,  and  as  the  amend- 
ment contains  no  expression  which  would  lead  to  the  conclu- 
sion that  a  private  sale  upon  credit  was  authorized  without 
security,  we  think  it  plain  that  the  legislature  intended  that 
these  sales,  when  ordered,  should  be  made  with  security, 
precisely  as  public  sales  are  made.  The  same  reason  that 
requires  security  in  the  one  case  demands  it  in  the  other. 
The  order  of  the  probate  court  prescribed  no  conditions  what- 
ever in  regard  to  the  sale,  nor  did  it  impose  any  restrictions. 
The  order  merely  authorized  a  private  sale,  leaving  the  admin- 
istrator to  be  governed  by  the  statute  in  making  the  sale. 
Had  the  administrator  followed  the  statute,  and  in  making 
the  sale  required  good  security,  he  could  have  been  charge- 
able with  no  loss ;    but  as  he  has  neglected  a  plain  require- 


13S  Prince  v.  City  of  Quincy.  [Jan. 

Syllabus.     Brief  for  the  Appellant. 


nient  of  the  statute,  and  the  estate  has  sustained  a  serious 
loss  through  his  negligence,  it  is  but  right  that  the  loss  should 
fall  upon  the  one  who  has  been  to  blame. 
The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Edward  Prince 

v. 

The  City  of  Quincy. 

Filed  at  Springfield  Sept.  28, 1882 — Rehearing  denied  January  Term,  1883. 

1.  Constitutional  construction.  Where  the  language  of  a  constitution 
or  statute  is  clear  and  unambiguous,  the  courts  can  not  add  a  provision 
thereto  in  the  nature  of  an  exception,  unless  where  to  give  effect  to  the 
language  used,  according  to  its  literal  terms,  would  lead  to  a  gross  absurdity 
or  manifest  wrong  or  inconsistency,  which  the  courts  will  not  attribute  to  a 
legislative  body. 

2.  Municipal  indebtedness— constitutional  limitation.  By  section 
12,  article  9,  of  the  constitution  of  1870,  a  city  or  other  municipal  corporation 
is  absolutely  prohibited  from  becoming  indebted,  in  any  manner  or  for  any 
purpose,  to  an  amount,  including  existing  indebtedness,  in  the  aggregate 
exceeding  five  per  centum  on  the  value  of  the  taxable  property  therein,  etc. 
Under  this  provision,  when  such  municipality  shall  have  reached  the  limit 
prescribed  by  the  constitution,  it  is  prohibited  from  making  any  contract 
whereby  an  indebtedness  is  created,  even  for  the  necessary  current  expenses 
in  the  administration  of  the  affairs  and  government  of  the  corporation. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Adams 
county;  the  Hon.  John  H.  Williams,  Judge,  presiding. 

Messrs.  Marsh  &  McFadon,  for  the  appellant : 
If  the  replication  was  bad,  so  was  the  plea,  and  the  demur- 
rer should  have  been  carried  back  to  the  plea.     Peoria  and 
Oquawha  R.  R.  Co.  v.  Neill,  16  111.  271 ;  Mt.  Carbon  Coal  and 
R.  R.  Co.  v.  Andrews,  53  id.  185. 
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As  the  constitutional  prohibition  against  incurring  indebt- 
edness has  no  application  to  torts,  it  is  apparent  a  city  may 
become  indebted  notwithstanding  such  prohibition.  City  of 
Bloomington  v.  Perdue,  99  111.  329 ;  Bartle  v.  Des  Moines,  38 
Iowa,  411. 

The  city  having  availed  itself  of  the  benefit  of  the  con- 
tract, is  estopped  to  avoid  liability  by  the  defence  claimed. 
City  of  East  St.  Louis  v.  East  St.  Louis  Gas  Co.  98  111.  430. 

The  term  "indebtedness, "  does  not  apply  to  contracts  relat- 
ing to  the  ordinary  current  expenses  of  a  city,  payable  out 
of  the  current  revenues.  Lively  v.  City  of  Cedar  Falls,  27 
Iowa,  233 ;  Grant  v.  City  of  Lavenport,  36  id.  396 ;  State  v. 
McCauley,  15  Cal.  430;  Hoppikus  v.  State  Comrs.  16  id.  249; 
People  v.  Pacheo,  27  id.  207. 

The  city  brought  about  an  insufficiency  of  income  by  pay- 
ments to  bond  creditors,  which  it  has  no  right  to  do  until  its 
current  expenses  are  paid.  Grant  v.  Davenport,  supra;  Coy 
v.  Lyons,  17  Iowa,  1 ;   Coffin  v.  Davenport,  26  id.  315. 

The  inquiry  as  to  the  sufficiency  of  the  city  revenue  should 
be  at  the  time  the  contract  was  made. 

Messrs.  Sibley,  Carter  &  Govert,  for  the  appellee : 
Any  liability  to  pay  money,  growing  out  of  a  contract 
express  or  implied,  is  a  debt,  within  the  meaning  of  the  con- 
stitutional provision.  When  a  law  is  plain  and  unambigu- 
ous, there  is  no  room  left  for  judicial  construction.  Cooley 
on  Const.  Lim.  55,  56 ;  Nouges  v.  Douglass  et  al.  7  Cal.  65 ; 
City  of  Beardstown  v.  City  of  Virginia,  76  111.  34 ;  City  of 
Springfield  v.  Edwards,  84  id.  632. 

The  constitutional  provision  has  been  construed  to  pro- 
hibit the  creation  of  indebtedness  for  any  purpose,  when  the 
limit  has  been  reached.  City  of  Springfield  v.  Edwards,  84 
111.  632  ;  Law  et  al.  v.  People,  87  id.  385.  See,  also,  Winspear 
v.  District  Tp.  of  Holman,  37  Iowa,  542  ;  State  National  Bank 
v.  Inch  District  of  Marshall,  39  id.  490 ;  French  et  al.  v.  City 
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of  Burlington,  42  id.  614 ;  McPherson  v.  Foster  Bros.  43  id. 
48  ;  Buchanan  v.  City  of  Litchfield,  102  U.  S.  278  ;  Mosher  v. 
Ind.  District  of  Ackley,  44  Iowa,  122 ;  Burlington  Water  Co. 
v.  Woodward,  49  id.  58 ;   Council  Bluffs  v.  Stewart,  51  id.  385. 

That  the  prohibition  extends  to  debts  incurred  for  current 
expenses,  see  authorities  cited  in  preceding  paragraph,  and 
Fuller  v.  City  of  Chicago,  89  111.  282  ;  Howell  et  al.  v.  City  of 
Peoria,  90  id.  104;  Fuller  v.  Heath  et  al.  89  id.  296. 

If  the  indebtedness  is  prohibited,  the  city  is  not  estopped 
from  pleading  that  in  defence.  Loan  Association  v.  Topeka, 
20  Wall.  655 ;  McPherson  v.  Foster  Bros.  43  Iowa,  48. 

Mr.  Carl  E.  Epler,  City  Attorney,  also  for  the  appellee, 
relied  upon  the  following  authorities,  in  addition  to  those 
already  cited  :  2  Parsons  on  Contracts,  sees.  500,  501 ;  The 
People  v.  Johnson,  6  Cal.  499 ;  City  of  East  St.  Louis  v.  East 
St.  Louis  Gas  Co.  98  111.  430 ;  Grant  v.  City  of  Davenport,  36 
Iowa,  401;  Dively  v.  Cedar  Falls,  27  id.  233;  Council  Bluffs 
v.  Stewart,  51  id.  396;  Dillon  on  Municipal  Corp.  sec.  457; 
Marsh  v.  Fulton  Co.  10  Wall.  676 ;  Aspinwall  v.  County  of 
Daviess,  22  How.  365 ;  Harshman  v.  Bates  Co.  92  U.  S.  569 ; 
Town  of  Prairie  v.  Lloyd,  97  111.  191 ;  Lippincott  v.  Town  of 
Pana,  92  id.  24 ;  Barnes  v.  Lacon,  84  id.  461 ;  Buchanan  v. 
Litchfield,  102  U.  S.  278. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  7th  of  August,  1873,  the  city  of  Quincy,  by  ordi- 
nance, entered  into  a  contract  with  Edward  Prince,  by  which 
the  latter  agreed  to  construct,  maintain  and  keep  in  operation 
within  the  corporate  limits  of  the  city,  a  general  system  of 
water  works,*  to  be  extended  and  enlarged  from  time  to  time, 
as  the  growth  of  the  city  and  wants  of  its  inhabitants  should 
require.  For  the  use  of  the  water  by  the  city  for  the  extin- 
guishment of  fires,  and  other  purposes,  the  city  agreed  to 
pay  Prince  $2600  per  annum,  in  monthly  installments,  and 
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also,  in  like  manner,  $200  per  annum  for  each  fire  hydrant 
for  the  first  hundred,  $150  for  the  next  additional  fifty,  and 
$100  for  all  in  excess  of  one  hundred  and  fifty.  The  rights 
of  Prince  under  the  ordinance  were  made  exclusive,  and  the 
contract  was  to  run  for  a  period  of  thirty  years,  and  at  its 
expiration,  if  not  renewed,  the  city  was  to  purchase  the  works 
at  their  cash  value.  The  city  reserved  the  right  to  purchase 
the  works  at  any  time,  though  upon  terms  decidedly  onerous 
to  the  city. 

The  works  were  constructed  as  contemplated  by  the  ordi- 
nance, and  the  terms  of  the  agreement  were  mutually  observed- 
by  the  respective  parties  for  a  number  of  years,  when  the 
city,  assuming  the  agreement  had  been  entered  into  on  its 
part  without  legal  authority,  declined  to  further  conform  to 
its  requirements,  and  so  notified  Prince.  The  latter  not 
acquiescing  in  this  view  of  the  matter,  brought  the  present 
action  against  the  city  to  recover  damages  alleged  to  have 
been  sustained  by  the  plaintiff  by  reason  of  the  failure  and 
refusal  of  the  defendant  to  perform  said  agreement.  The 
cause  was  tried  upon  an  issue  of  law,  at  the  October  term, 
1880,  of  the  Adams  circuit  court,  resulting  in  a  judgment  for 
the  defendant,  which  was  affirmed  on  appeal  to  the  Appellate 
Court  for  the  Third  District. 

The  errors  assigned  upon  the  record  question  the  ruling  of 
the  circuit  court  in  sustaining  a  demurrer  to  the  plaintiff's 
replication  to  the  defendant's  amended  additional  plea,  and 
the  decision  of  the  case  here  depends  entirely  upon  the  cor- 
rectness of  that  ruling.  The  form  of  the  action  was  assump- 
sit, the  plaintiff  counting  specially  upon  the  agreement  above 
mentioned. 

The  additional  amended  plea,  which  was  plead  in  bar  of 
the  count,  alleged,  in  substance,  that  the  city  of  Quincy,  at 
the  time  of  making  the  agreement  sued  on,  was,  and  from 
thence  to  the  time  of  the  commencement  of  the  suit  had  con- 
tinued to  be,  otherwise  indebted,  in  an  amount  exceeding  the 
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constitutional  limit  of  five  per  cent  on  all  the  taxable  prop- 
erty in  the  city.  To  this  plea  the  plaintiff  replied,  that  the 
said  several  sums  of  money  sought  to  be  recovered  "per- 
tained to  the  ordinary  expenses  of  the  defendant  in  the 
administration  of  the  affairs  and  government  of  the  city, 
and  that  at  the  time  of  the  making  of  said  contract  the  said 
several  sums  of  money  so  provided  to  be  paid  monthly  by 
said  defendant  to  said  plaintiff,  together  with  other  ordinary 
expenses  of  the  government  of  the  said  defendant,  were  within 
the  limits  of  the  current  revenues  of  said  defendant." 

If  the  plea  presented  a  defence  to  the  action,  we  are  quite 
clear  the  replication  afforded  no  sufficient  answer  to  the  plea, 
and  upon  that  hypothesis  the  court  properly  sustained  the 
demurrer  to  the  replication.  Whether  the  plea  in  question 
presented  a  defence  to  the  action,  depends  upon  the  construc- 
tion which  must  be  given  to  section  12  of  article  9  of  the 
constitution,  already  alluded  to.  That  section,  or  so  much 
thereof  as  relates  to  the  question  in  hand,  declares  that  "no 
county,  city,  township,  school  district,  or  other  municipal 
corporation,  shall  be  allowed  to  become  indebted,  in  any 
manner  or  for  any  purpose,  to  an  amount,  including  existing 
indebtedness,  in  the  aggregate  exceeding  five  per  centum  on 
the  value  of  the  taxable  property  therein,  to  be  ascertained 
by  the  last  assessment  for  State  and  county  taxes  previous 
to  the  incurring  of  such  indebtedness."  Now,  if  it  be  true, 
as  is  claimed,  that  this  provision  of  the  constitution  has  no 
application  to  liabilities  arising  under  contracts  like  that  set 
forth  in  the  declaration,  it  is  very  evident  the  plea  presented 
no  defence  to  the  action,  and  the  demurrer  should  have  been 
carried  back  and  sustained  to  the  plea. 

While  the  provision  of  the  constitution  just  cited  declares, 
in  emphatic  terms,  that  a  city  or  other  municipality  whose 
existing  indebtedness  already  exceeds  the  constitutional  limit, 
as  was  the  case  here,  shall  not  become  further  indebted  "in 
any  manner  or  for  any  purpose, "  it   is   seriously  contended 
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by  counsel  for  appellant  that  a  municipality  thus  circum- 
stanced may  become  indebted  for  supplies  to  meet  its  ordinary 
wants  and  necessities.  To  so  construe  the  constitution  would 
be  to  acid  a  provision,  in  the  nature  of  an  exception,  to  the 
constitution,  which  the  framers  of  that  instrument  did  not 
see  proper  to  insert.  This,  as  is  well  settled  by  an  unbroken 
current  of  authority,  is  not  permissible  where  the  language 
of  the  law  is  clear  and  unambiguous,  as  is  the  case  here, 
except  where  to  give  effect  to  the  language  used,  according 
to  its  literal  terms,  would  lead  to  a  gross  absurdity  or  mani- 
fest wrong  or  inconsistency,  which  courts  will  not  impute 
to  a  legislative  body.  That  no  such  consequences  will  flow 
from  giving  effect  to  this  provision  of  the  constitution  accord- 
ing to  the  obvious  meaning  of  the  language  in  which  it  is 
conceived,  will  hardly  be  claimed  by  any  one.  The  object 
and  purpose  of  the  framers  of  the  constitution  in  adopting 
this  provision  have,  on  more  than  one  occasion,  received  the 
deliberate  and  mature  consideration  of  this  court,  and  we  do 
not  feel  called  upon  to  repeat  what  we  have  already  said  on 
the  subject,  but  will  content  ourselves  with  a  reference  to  the 
cases  containing  the  previously  expressed  views  of  this  court 
in  relation  to  it :  City  of  Springfield  v.  Edwards,  84  111.  626  ; 
Law  et  al.  v.  The  People,  87  id.  385. 

It  is  claimed  the  construction  given  in  the  above  cases  to 
the  provision  of  the  constitution  under  consideration  is  modi- 
fied by  the  case  of  East  St.  Louis  v.  East  St.  Lous  Gas  Light 
and  Coke  Co.  98  111.  430.  But  such  is  not  the  case.  That 
was  a  suit  for  gas,  and  in  answer  to  the  claim  that  the  city  had 
already,  under  this  provision  of  the  constitution,  exhausted  its 
power  to  contract  a  further  indebtedness,  it  is  distinctly  stated 
in  the  opinion  in  that  case  that  it  did  not  affirmatively  appear 
that  at  the  time  the  gas  was  furnished  the  city  was  indebted 
beyond  the  constitutional  limit,  and  hence  a  recovery  was  per- 
mitted.    Such  is  not  the  case  here,  as  we  have  already  seen. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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William  Bryan 

v. 

The  City  of  East  St.  Louis. 

Filed  at  ML  Vernon  November  16,  1882. 

Appeal — whether  it  lies  to  this  court.  On  a  bill  by  the  owner  of  a  lot 
alleging  such  ownership  and  actual  possession,  and  that  no  proceedings  were 
ever  instituted  to  dispossess  him  of  his  title,  and  that  the  city  in  which  the 
lots  are,  had  thrown  down  his  fence,  and  by  force  and  violence  interrupted 
his  possession,  and  praying  for  an  injunction  to  prevent  any  further  disturb- 
ance of  his  possession,  no  appeal  lies  in  favor  of  the  complainant  directly 
to  this  court  from  a  decree  dismissing  his  bill,  no  freehold  being  involved. 
The  appeal  in  such  a  case  should  be,  in  the  first  instance,  to  the  Appellate 
Court. 


Appeal  from  the  Circuit  Court  of  St.  Clair  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Messrs.  G.  &  Gr.  A.  Earner,  for  the  appellee,  in  support  of 
the  motion  to  dismiss  the  appeal,  made  the  following  points : 

No  freehold  was  involved.  The  only  thing  sought  is  the 
prohibition  of  an  alleged  trespass.  There  is,  at  most,  only  a 
possessory  right  at  issue.  There  is  no  prayer  to  remove  any 
adverse  claim  to  the  land  as  a  cloud  upon  the  title  of  the 
complainant.  The  appeal  should  therefore  be  dismissed. 
Grand  Tower  Mining  Co.  v.  Hall,  94  111.  152;  Gage  v.  Busse, 
94  id.  590 ;  Carbine  v.  Fox,  98  id.  146 ;  Richards  v.  People, 
100  id.  424. 

Mr.  F.  A.  Conaughy,  and  Messrs.  Wilderman  &  Hamill,  for 
the  appellant,  contra: 

The  record  shows  that  this  is  in  effect  a  suit  to  quiet  the 
title  of  the  complainant  in  possession  of  the  land,  against 
the  claims  of  the  defendant,  claiming  the  same  under  the 
pretense  that  it  is  a  street  of  the  city.     The  land  was  once 
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occupied  as  a  plank  road,  and  on  the  abandonment  of  that 
road  the  easement  terminated,  and  complainant  fenced  the 
ground.  The  city  now  threatens  to  remove  the  fence,  and 
appropriate  the  soil  for  a  public  highway.  To  prevent  the 
defendant  from  carrying  its  threat  into  effect  this  suit  was 
brought,  to  protect  the  appellant  in  the  peaceable  possession 
of  his  freehold  against  the  groundless  claim  of  the  city,  and 
the  result  of  an  abuse  of  its  powers.  In  such  case  an  injunc- 
tion lies.     Story's  Eq.  Jur.  sec.  927. 

Complainant  has  a  right  to  have  his  title  quieted,  and  have 
the  interruption  or  disturbance  of  his  possession  prevented 
by  the  interposition  of  the  power  of  a  court  of  equity.  Dud- 
ley v.  Frankfort,  12  B.  Mon.  610. 

Appellant's  possession,  and  claim  of  title  involved,  is 
nothing  if  not  a  freehold,  and  the  right  claimed  by  the 
defendant  is  not  less  than  a  freehold. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

The  bill  in  this  case  sets  forth,  that  since  1871  William 
Bryan  has  been  the  owner  in  fee  of  lots  79  and  80,  in  block 
36,  of  the  platted  town  of  Illinois  City,  and  since  that  time 
occupied  such  premises  as  a  homestead,  and  has  had  posses- 
sion of  such  lots  during  all  that  time,  except  that  part  of  lot 
79  occupied  by  the  plank  road  of  the  Collinsville  Plank  Boad 
Company,  and  that  in  the  year  1S79  the  plank  road  com- 
pany abandoned  its  road,  and  since  then  he  has  had  both 
lots  inclosed,  and  paid  all  taxes  assessed  against  such  prop- 
erty;  that  in  March,  1881,  the  city  of  East  St.  Louis,  by  its 
officers,  tore  down  complainant's  fences,  and  by  force  and 
violence  prevented  him  from  reerecting  the  same,  under  the 
pretense  the  land  in  question  was  and  is  a  public  street,  and 
that  it  was  never  attempted  by  any  one  to  divest  complain- 
ant  of  his  title  to  the  premises  by  any  proceeding  at  law. 
The  answer  of  defendant  admits  the  forcible  acts  complained 
10—105  III. 
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of,  and  attempts  to  justify  by  averring  there  had  been  a 
public  highway  over  the  premises,  and  which  had  been  "used 
continuously  for  more  than  forty  years."  A  replication  was 
filed  to  the  answer,  and  on  the  hearing  of  the  case  the  circuit 
court  dismissed  the  bill,  and  complainant  brings  the  case 
directly  to  this  court  on  appeal. 

A  motion  has  been  made  to  dismiss  the  appeal  on  the 
ground  this  court  has  no  jurisdiction  in  the  first  instance  to 
hear  the  appeal,  which  motion  must  be  allowed  to  prevail. 
It  is  obvious  no  question  is  involved  that  will  give  this  court 
jurisdiction  of  the  appeal.  Admitting,  as  is  alleged,  that 
complainant  is  the  owner  of  the  premises,  and  was  in  the 
actual  possession  of  the  same,  and  that  no  one  had  ever  insti- 
tuted any  proceeding  at  law  to  dispossess  him  of  his  title,  the 
utmost  that  can  be  insisted  upon  is,  that  defendant  has,  by 
force  and  violence,  interrupted  his  possession,  and  threatens 
to  continue  such  trespasses.  In  the  controversy,  as  stated 
by  complainant  in  his  bill,  no  freehold  is  involved,  nor 
indeed  any  other  question  that  would  give  this  court  juris- 
diction to  hear  the  appeal  in  the  first  instance.  The  appeal 
should  have  been  taken  to  the  Appellate  Court  of  the  proper 
district. 

The  appeal  must  be  dismissed,  which  is  done,  with  leave 

to  appellant  to  withdraw  record,  abstracts  and  briefs,  for  the 

purpose  of  riling  the  same  in  the  Appellate  Court,  if  he  shall 

wish  to  do  so. 

Appeal  dismissed. 
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Bernhard  Gradle  et  al. 

v. 

John  Hoffman. 

Filed  at  Ottawa  November  20,  1882. 

1.  Jukoe — competency.  A  person  proposed  as  a  juror  stated,  on  Ms 
voir  dire,  he  had  read  an  account  of  the  case  in  the  newspapers,  but  remem- 
bered no  part  of  what  he  read, — that  the  account  made  no  impression  on 
his  mind,  and  that  he,  at  the  time  he  was  examined,  had  no  impression,  and 
it  would  not  require  evidence  to  remove  any  impression,  but  said  if  the 
evidence  was  evenly  balanced  it  might  be  difficult  to  decide:  Held,  that 
he  was  impartial,  and  qualified. 

2.  Official  bonds — bond  of  deputy  sheriff— of  its  form  and  validity. 
The  statute  authorizes  a  sheriff  to  take  a  bond  from  his  deputy,  but  prescribes 
no  form  for  the  condition.  That  being  so,  mere  technicalities  should  not 
render  such  bond  void.  Unless  the  condition  is  contrary  to  public  policy  or 
in  contravention  to  the  law,  such  a  bond  should  be  upheld  and  enforced. 

3.  In  this  case  the  bond  of  a  deputy  sheriff  given  to  his  principal,  after 
reciting:  "Whereas,  the  above  bounden  (deputy)  has,  by  the  said  (principal), 
sheriff,  been  duly  appointed  deputy  sheriff,"  contained  this  condition:  "Now, 
if  the  said  (deputy)  shall  well  and  faithfully  perform  all  the  duties  of  the  said 
office  as  deputy  sheriff  that  are  or  may  be  required  of  him  by  law,  then,"  etc. : 
Held,  the  condition  was  sufficiently  explicit,  and  the  bond  was  a  valid  one. 

4.  On  the  objection  that  there  was  no  such  office  as  deputy  sheriff,  as 
described  in  the  condition  of  the  bond,  it  was  held  this  did  not  matter,  as  the 
obligors  undertook  that  the  deputy  should  perform  all  the  duties  the  law 
imposed  upon  him,  whether  the  deputyship  was  an  office  or  a  mere  place. 
Moreover,  it  was  considered  the  word  "office,"  used  in  the  condition,  might 
as  well  be  referred  to  the  office  of  sheriff  as  to  that  of  deputy.  The  bond 
Mas  valid  and  binding,  either  as  a  statutory  bond  or  as  a  common  law  obli- 
gation. 

5.  Same — duty  of  the  obligee  towards  the  sureties — and  as  to  represen- 
tations by  him  to  them.  The  mere  fact  that  a  sheriff  or  his  principal  deputy 
may  have  known  that  another  deputy  did  not  make  return  of  executions  in 
his  hands  promptly  on  the  return  days  thereof,  and  still  retained  him  in 
office,  will  afford  no  defence  by  the  sureties  of  the  deputy  so  in  default  in  an 
action  on  his  bond  to  the  sheriff  to  recover  for  moneys  collected  on  execu- 
tions, and  embezzled  by  such  deputy,  when  the  sheriff  had  no  knowledge  of 
the  deputy's  misappropriation  of  moneys  collected  by  him,  and  nothing  was 
brought  to  the  sheriff's  notice  to  lead  him  to  an  inquiry  into  the  conduct  of 
the  deputy. 


148  Gradle  et  al.  v.  Hoffman.  [Nov. 

Syllabus. 

6.  If,  however,  a  sheriff  has  knowledge  that  his  deputy,  from  whom  he 
has  taken  a  bond  of  indemnity,  with  sureties,  is  misappropriating  moneys 
collected  by  him  on  executions,  and  is  a  defaulter,  or  is  notified  of  that  fact 
by  credible  persons,  or  made  aware  of  it  by  facts  and  circumstances,  it 
becomes  his  duty  to  require  the  deputy  to  settle,  and  remove  him  from  office. 
and  give  notice  to  his  sureties;  and  if  he  fails  to  discharge  this  duty,  and 
keeps  him  in  office,  it  will  be  a  fraud  on  the  rights  of  the  sureties. 

7.  A  sheriff  informed  persons  about  to  become  sureties  on  the  bond  of  a 
deputy  that  it  was  a  rule  of  his  office  that  all  deputies  collecting  money  under 
executions  should  report  daily  and  settle  for  the  money  so  received,  and 
thereby  insure  the  faithful  conduct  of  the  deputies,  and  prevent  defalcation 
in  paying  over  such  money,  and  in  case  any  of  them  failed  to  so  report  he 
should  and  would  remove  him  from  office.  It  was  held,  a  failure  of  the 
sheriff  to  remove  a  deputy  for  a  neglect  to  make  such  a  report  daily,  where 
such  representation  did  not  appear  to  have  been  fraudulently  made,  but  such 
was  the  rule  of  the  office,  except  that  no  one  had  been  removed  under  it, 
would  not  operate  to  release  the  sureties  upon  the  bond  of  the  deputy,  to 
whom  such  statement  was  made.  Such  statement,  if  anything,  was  a  contract, 
and  it  did  not  go  to  the  execution  or  consideration  of  the  bond,  nor  did  it 
operate  as  a  release  as  to  the  sureties,  although  broken  and  not  performed. 

8.  Pleading  and  evidence— proof  of  particulars  under  general  breach. 
A  declaration  on  a  bond  given  to  a  sheriff  by  his  deputy  showed  the  execution 
of  the  bond,  with  a  condition  that  he  should  perform  all  the  duties  of  the 
office  of  deputy  sheriff  required  of  him  by  law,  and  one  breach  assigned 
was,  that  he  did  not  perform  all  the  duties  of  the  office  required  of  him  by 
law,  but  neglected  and  refused  to  account  for  and  pay  to  plaintiff  divers  sums 
of  money,  in  all  $5000,  which  were  received  by  him  as  such  deputy  sheriff, 
which  it  was  his  duty  to  pay  to  plaintiff:  Held,  that  under  this  general  breach 
it  was  competent  to  prove  various  defaults  on  the  part  of  the  deputy  in  respect 
to  the  payment  of  moneys  collected  by  him  on  execution,  although  the  par- 
ticular defaults  were  not  specified  in  the  declaration.  The  general  rule  is, 
that  the  plaintiff  may  assign  the  breach  generally,  by  negativing  the  words  of 
the  covenant  or  condition. 

9.  Pleading— plea  waives  grounds  of  demurrer.  A  party  by  pleading 
over  after  his  demurrer  is  overruled,  waives  all  grounds  of  demurrer.  He 
can  not  both  demur  and  plead  to  the  same  pleading  at  the  same  time. 

10.  Same— plea  not  responsive  to  declaration,  etc.  To  a  declaration 
upon  the  bond  of  a  deputy  sheriff  to  recover  moneys  collected  and  not  paid 
over,  the  defendants  pleaded  that  there  was  no  record  of  the  recoveries  or  of 
the  executions  named  in  the  declaration,  and  that  no  such  executions  ever 
existed  and  came  to  the  hands  of  the  deputy,  and  prayed  that  these  facts 
might  be  tried  by  the  court:  Held,  that  as  the  declaration  contained  no 
averment  of  the  recovery  of  any  judgments,  or  that  the  executions  were  of 
record,   the  plea  was   not  responsive   to  the   declaration,   and  the  first  part 
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neither  denying  any  fact  alleged  nor  confessing  or  avoiding  any  averment,  it 
was  clearly  bad  on  special  demurrer;  and  so  was  the  averment  that  such 
executions  never  existed,  etc.,  this  being  a  question  of  fact,  not  to  be  tried 
by  the  record. 

11.  Judgment — when  in  excess  of  affidavit  of  merits.  A  judgment  for 
a  greater  sum  than  the  amount  claimed  in  the  plaintiff's  affidavit  of  merits  is 
not  erroneous,  where  the  excess  is  made  up  by  the  allowance  of  interest  from 
the  time  the  affidavit  was  made  until  the  recovery. 

Appeal  from  the  Appellate  Court  for  the  First  District; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Allan  C.  Story,  for  the  appellants : 

Plaintiff  below  utterly  failed  to  make  a  case.  Hibbard  v. 
McKinlay,  28  111.  240  ;  Land  v.  Patterson,  3  Stew.  307 ;  Elli- 
son v.  Stevenson,  6  T.  B.  Mon.  276 ;  Parker  v.  Kent,  1  Ld 
Kaym.  658;  Boilvier's  Law  Die.  title  "Deputy;"  Kev.  Stat 
1874,  chap.  125,  sees.  2,  7,  12,  13,  16,  23;  Constitution  o 
1870,  art.  10,  sec.  9,   art.  6,  sees.  20,  22,   and  art.  5,  sec.  14 

The  liabilities  of  sureties  can  not  be  extended,  by  impli 
cation,  beyond   their  express  undertaking.      United  States  v 
Cheeseman,  3   Sawyer,  425  ;   Miller  v.  Stuart,   9  Wheat.   703 ; 
United  States  v.  Boyd,   15  Pet.  207;    Leggett  v.  Humphreys, 
21  How.  76;  Morton  v.  Thomas,  24  id.  317;   Smith  v.  United 
States,  2  Wall.  235;  Palmer  v.  Foley,  21  N.  Y.  106. 

The  court  erred  in  rejecting  the  challenge  of  juror  Wright. 
Davis  v.  Walker,  60  111.  472;  CJiicago  and  Alton  R.  R.  Co.  v. 
Adler,  35  id.  344;  Winnesheik  Ins.  Co.  v.  Schueller,  60  id. 
465  ;   Plummer  v.  People,  74  id.  366. 

The  bond  in  this  case  is  not  authorized  by  any  law.  The 
only  bond  a  sheriff  takes  of  his  deputy  is  one  of  indemnity. 
Bev.  Stat,  1874,  chap.  125,  sec.  7. 

In  all  statutory  bonds  colore  officii,  if  the  condition  is 
broader  than  is  permitted  or  prescribed  by  the  act,  the  bond 
is  void.  Sullivan  v.  Alexander,  19  Johns.  233  ;  Thompson  v. 
Lockwood,   15  id.  256;  Kidwelly  v.  Brand,  Plowd.  60;   Bank 
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of  Buffalo  v.  Boughton,  21  Wend.  57;  Love  v.  Palmer,  7 
Johns.  159;  Strong  v.  Thompkins,  8  id.  98;  Commonwealth  v. 
Bassford,  1  E.  D.  Smith,  233 ;  Morange  v.  Edwards,  id.  414 ; 
Peoj)/e  v.  Meighan,  1  Hill.  298 ;  Millard  v.  Canfield,  5  Wend. 
61;   iV/oito^  v.  Campbell,  37  Barb.  182. 

The  court  should  have  given  judgment  for  appellants  upon 
their  fifth  and  seventh  pleas.  Eev.  Stat.  chap.  125,  sees. 
12,  13,  16,  17,  18;  Dukes  v.  Rowley,  24  111.  210;  Planing 
Mill  Lumber  Co.  v.  Chicago,  56  id.  304;  Pickering  v.  Day,  3 
Houst.  522 ;  Wells  v.  Gant,  4  Yerg.  491 ;  Cane  v.  Caldwell,  3 
Johns.  384;  Wood  v.  Jefferson  Co.  Bank,  9  Cow.  194;  Rath- 
bun  v.  Warren,  10  Johns.  587;  People  v.  Janson,  7  id.  332; 
Peel  v.  Tatlock,  1  Bos.  &  P.  419 ;  Brandt  on  Suretyship,  494, 
495;  Charlotte,  C.  and  Aug.  R.  R.  Co.  v.  Gow,  59  Ga.  685; 
Smith  v.  Bank  of  Scotland,  1  Dowl.  272 ;  Graves  v.  Lebanon 
Nat.  Bank,  10  Bush,   23. 

The  affidavit  of  plaintiff's  claim  filed  with  the  declaration 
is  a  pleading,  and  limits  the  amount  he  is  entitled  to  recover. 
Eev.  Stat.  1874,  chap.  110,  sees.  36,  37;  Russell  v.  Hubbard, 
59  111.  338 ;  Healey  v.  Charnley,  79  id.  292 ;  McKenzie  v. 
Penfield,  87  id.  38 ;  Haggard  v.  Smith,  71  id.  226  ;  Kern  v. 
Strasberger,  id.  303. 

Where  the  judgment  exceeds  the  ad  damnum,  it  will  be 
reversed.  Rives  v.  Kemler,  27  111.  291 ;  Kelley  v.  Third  Nat. 
Bank,  63  id.  541 ;  Oaks  v.  Ward,  19  id.  46;  Walcott  v.  Hol- 
comb,  24  id.  331. 

Messrs.  Kobinson  &  Green,  for  the  appellee : 
The  appellants,  by  abandoning  their  demurrer  and  pleading 
to  the  whole  declaration,  admitted  its  sufficiency,  and  can  not 
now  assign  the  decision  upon  it  as  error.  American  Express 
Co.  v.  Pinckney,  29  111.  392  ;  Harmon  v.  Thornton,  2  Scam.  351. 
The  first  breach  in  the  declaration  is  well  assigned,  and 
under  it  all  the  executions  offered  in  evidence  were  admissible. 
Hughes  v.  Smith,  5  Johns.  157. 
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The  bond  in  suit  was  voluntarily  executed.  As  it  neither 
contravenes  any  statute  nor  any  rule  of  public  policy,  it  is,  in 
any  aspect,  a  good  common  law  obligation.  Mix  v.  People, 
8G  111.  329 ;   Todd  v.  Cornell,  14  id.  72. 

The  special  demurrers  to  appellants'  fourth,  fifth  and 
seventh  amended  pleas  were  properly  sustained.  Gage  v. 
Lewis,  68  111.  604;  Crane  v.  Newell,  2  Pick.  611;  Andrews  v. 
Beales,  9  Cow.  693;  Brandt  on  Suretyship,  sec.  351. 

There  was  no  duty  resting  upon  the  plaintiff  to  make 
known  to  appellants  the  default  of  Seligman,  when  discov- 
ered.    Roper  v.  Sangamon  Lodge,  91  111.  518. 

The  neglect  of  the  obligee  in  a  penal  bond  to  discover  the 
default  of  the  principal  obligor,  when  he  might  have  done 
so,  is  no  defence  to  the  sureties.  Trent  Nav.  Co.  v.  Harley, 
10  East,  34. 

The  appellants  having  been  allowed  upon  the  trial  to  offer 
evidence  of  the  matters  set  up  in  their  special  pleas,  the 
judgment  will  not  be  reversed,  even  if  the  demurrers  to  them 
were  improperly  sustained.  Reichert  v.  Koerner,  54  111.  306  ; 
Jones  v.  Bank,  34  id.  313. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  debt  on  a  penal  bond  having  this 
condition:  "Whereas,  the  above  bounden  Benjamin  H. 
Seligman  has,  by  the  said  John  Hoffman,  sheriff,  been  duly 
appointed  deputy  sheriff  of  Cook  county ;  now,  if  the  said 
Benjamin  H.  Seligman  shall  well  and  faithfully  perform  all 
the  duties  of  the  said  office  as  deputy  sheriff  that  are  or  may 

kbe  required  of  him  by  law,  then  this  obligation  to  be  void, 
otherwise  the  same  shall  remain  in  full  force  and  effect." 
The  declaration  contained  a  general  breach  that  Seligman 
did  not  perform   all  of  the.  duties  of  the  office  of   deputy 
sheriff  required  of  him  by  law,  but  neglected  and  refused  to 
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were  received  by  Seligman  as  deputy  sheriff,  and  which  it  was 
his  duty  to  account  for  and  pay  to  plaintiff.  There  were  also 
other  special  breaches  that  various  executions  were  delivered 
to  Seligman,  upon  which  he  collected  moneys  which  it  was 
his  duty  to  pay  to  plaintiff,  but  to  do  which  he  failed  and 
refused.  Defendants  filed  a  general  demurrer  to  the  decla- 
ration, which  was  overruled.  Defendants  thereupon  filed  a 
number  of  pleas.  A  demurrer  was  sustained  to  the  fourth, 
fifth  and  seventh  pleas,  and  defendants  abided  by  their  pleas. 
Issues  were  joined  on  the  other  pleas,  and  a  trial  had,  and 
the  jury  found  a  verdict  for  the  penalty  of  the  bond,  and 
$2351.36  damages.  A  motion  for  a  new  trial  was  overruled, 
and  judgment  entered  on  the  verdict,  and  defendants  ap- 
pealed to  the  Appellate  Court,  and  now  to  this  court. 

It  is  urged  that  the  court  erred  in  rejecting  a  challenge  to 
a  juror  on  the  ground  that  he  had  read  an  account  of  the 
case  in  the  newspapers.  The  juror  stated  on  his  voir  dire 
that  he  remembered  no  part  of  the  account  he  thus  saw  and 
read, — that  the  account  made  no  impression  on  his  mind,  nor 
had  he  then  any  impression,  and  it  would  not  require  evidence 
to  remove  the  impression.  He  said  if  the  evidence  was  evenly 
balanced  it  might  be  difficult  to  decide.  We  regard  the  juror 
as  impartial,  and  qualified.  Such  a  juror  would  no  doubt 
regard  an  instruction  of  the  court  as  to  his  duty  in  case  the 
evidence  was  evenly  balanced. 

It  is  insisted  that  the  bond  sued  upon  is  void,  and  no 
recovery  can  be  had  on  it.  The  statute  authorizes  the  sheriff 
to  take  from  his  deputy  a  bond,  as  security  for  his  indemnity. 
The  statute  prescribes  no  form  for  the  condition  of  such  a 
bond,  and  in  the  absence  of  such  a  provision  mere  techni- 
calities should  not  render  it  void.  Unless  the  condition  is 
contrary  to  public  policy  or  in  contravention  of  the  law,  such 
bonds  should  be  upheld  and  enforced.  The  condition  of  this 
bond  is  neither,  and  we  are  unable,  for  any  reason,  to  say  it 
is  inoperative.     The  conditions  are  sufficiently  explicit  and 
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free  from  doubt,  and  were  agreed  to  by  appellants  when  they 
signed  the  bond. 

But  it  is  said  that  there  is  no  such  office  as  deputy  sheriff, 
and  Seligman  is  described  as  such  an  officer  in  the  condition 
to  the  bond.  A  deputy  sheriff  performs  the  functions  of  the 
office  of  sheriff.  He  occupies  the  place  and  performs  the 
duties  of  an  officer,  and  it  does  not  matter  whether  he  in 
fact  is  an  officer  or  only  occupies  the  place  and  performs  the 
duties.  Such  deputies  are  generally  known  and  designated 
as  officers.  Bat  if  it  were  not  so,  defendants  in  their  bond 
designate  him  an  officer,  or  his  place  as  an  office,  if  the 
construction  of  appellants  must  be  adopted.  Bat  the  word 
"office,"  ased  in  the  condition,  may  refer  as  well,  or  better, 
to  the  office  of  sheriff  as  to  that  of  deputy.  Appellants,  by 
this  bond  and  its  condition,  undertook  that  Seligman  should 
perform  all  the  duties  the  law  imposed  upon  him,  whether  the 
deputyship  is  an  office  or  a  mere  place.  This  is  the  manifest 
and  unmistakable  meaning  of  the  condition,  and  as  it  is  not 
prohibited  bylaw  it  must  be  held  sufficient,  either  as  a  statu- 
tory or  a  common  law  bond. 

It  is  insisted  that  the  general  breach  is  insufficient  to 
authorize  different  defaults  in  the  collection  of  money  by 
Seligman,  and  never  paid  to  plaintiffs,  to  be  proved  ander  it. 
No  reason  is  perceived  why  this  is  not  a  good  breach.  The 
condition  to  the  bond  undertakes  that  he  shall  perform  all 
of  the  duties  of  deputy  sheriff.  It  is  conceded  that  it  was 
his  duty  to  pay  to  the  sheriff  moneys  received  as  d.eputy 
sheriff,  and  the  breach  avers  he  did  receive  moneys  as  deputy 
sheriff,  and  did  not  pay  them  over.  This  is  clearly  the  aver- 
ment of  a  breach  of  the  bond.  We  are  aware  of  no  rule 
that  requires  such  a  breach  to  be  specific  as  to  all  of  the 
minutiae  and  details  of  the  breach.  In  the  case  of  Hughes 
v.  Miller,  5  Johns.  168,  breaches  as  general  as  this  were  held 
good.  Ch.  J.  Kent  there  says :  "The  breach  is  assigned  in 
the  words  of  the   condition,  and  the  assignment  necessarily 
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amounts  to  a  breach,  and  when  that  is  the  case,  the  general 
rule  is  that  the  plaintiff  may  assign  the  breach  generally,  by 
negativing  the  words  of  the  covenant. "  And  the  doctrine  of 
that  case,  it  is  believed,  has  prevailed  uniformly  since,  if  not 
before,  its  announcement.  Under  this  breach  plaintiff  was 
authorized  to  introduce  evidence  of  Seligman's  default  in 
failing  to  pay  money  collected  by  him,  as  such  deputy, 
whether  specified  or  not  in  the  declaration. 

It  is  also  urged  that  all  the  breaches  are  bad  because  they 
only  aver  that  Seligman  failed  to  pay  the  money  to  the 
sheriff,  when  he  had  the  same  power  to  pay  it  to  the  plain- 
tiffs in  execution  that  the  sheriff  possessed,  and  this  being 
true,  the  breaches  should  have  averred  that  he  had  failed  to 
pay  the  money  either  to  the  sheriff  or  plaintiffs  in  execution. 
Conceding  this  to  be  true,  it  rendered  the  declaration  obnox- 
ious to  a  demurrer.  To  have  availed  of  the  error,  appel- 
lants should  have  abided  by  their  demurrer  when  it  was 
overruled,  but  they  pleaded  over,  and  thereby  waived  this 
ground  of  demurrer.  A  party  can  not,  under  well  recog- 
nized rules,  both  demur  and  plead  to  the  same  pleading  at 
the  same  time.  The  ground  of  demurrer  was  waived  by 
pleading  over.  Defendants,  however,  might  have  pleaded 
1  and  proved  the  payment  of  the  money  to  plaintiffs  in  execu- 
tion, as  a  defence.  This  they  omitted  to  do,  and  therefore 
have  no  ground  of  complaint.  Could  they  have  proved  such 
a  defence  they  would  no  doubt  have  interposed  such  a  plea. 

It  is  claimed  there  were  variances  between  the  executions 
offered  in  evidence  and  those  set  out  in  the  special  breaches. 
We  shall  not  stop  to  inquire  whether  there  was  such  a  variance, 
as  they  were  properly  admitted  under  the  general  breach. 

The  fourth  plea  avers  that  there  is  no  record  of  recoveries 
or  of  the  executions  named  in  the  declaration,  and  that  no 
such  executions  ever  existed  and  came  to  the  hands  of  Selig- 
man, and  prays  that  these  facts  may  be  tried  by  the  court. 
The  plea  is  not  responsive  to  the  declaration,  as  there  are  no 
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averments  that  any  judgments  were  recovered,  nor  is  there 
any  averment  therein  that  the  executions  were  of  record. 
This  part  of  the  plea  traverses  no  averment  in  the  declara- 
tion, nor  does  it  confess  and  avoid  any  averment,  and  for 
that  reason  it  was  clearly  bad  on  special  demurrer.  The 
other  averment,  that  such  writs  never  existed  or  were  in  the 
hands  of  Seligman,  is  the  averment  of  a  fact,  and  could  not 
be  tried  by  the  record,  hence  the  conclusion  of  the  plea  was 
certainly  obnoxious  to  a  special  demurrer.  The  question  of 
whether  these  writs  ever  were  in  the  hands  of  Seligman,  was 
one  that  plaintiff  had  a  right  to  have  tried  by  a  jury.  There 
was  no  error  in  sustaining  the  special  demurrer  to  this  plea. 

Did  the  fifth  amended  plea  present  a  defence  to  the  action  ? 
Did  the  mere  fact  that  the  sheriff  or  his  principal  deputy 
knew  that  Seligman  did  not  make  return  of  writs  in  his 
hands  on  the  return  day,  and  the  fact  that  Seligman  was  not 
removed,  constitute  a  defence  ?  There  is  no  averment  that 
either  knew,  or  had  other  reason  to  believe,  that  Seligman 
was  misappropriating  moneys  collected  by  him  on  executions 
in  his  hands.  The  mere  fact  that  he  was  not  prompt  in 
returning  such  writs  is  not  evidence  that  he  was  guilty  of  the 
crime  of  embezzlement.  The  plea  fails  to  aver  such  knowl- 
edge or  such  gross  negligence  as  to  release  appellants  on  their 
bond.  Had  the  sheriff  known  Seligman  was  misappropriating 
the  money,  or  had  he  been  so  notified  by  creditable  persons, 
or  had  facts  transpired  that  showed  he  was  so  misbehaving, 
then  it  would  have  been  his  duty  to  have  required  Seligman 
to  settle,  and  removed  him  from  office.  But  the  plea  avers 
no  such  facts.  The  plea  avers  no  facts  that  charge  any 
knowledge  on  the  part  of  the  sheriff  that  Seligman  was  a 
defaulter.  Hence  there  was  no  fraud  in  failing  to  notify  the 
sureties  that  Seligman  had  failed  to  return  some  executions 
on  the  return*  day. 

As  to  the  seventh  plea,  it  avers  that  appellee,  to  induce 
appellants  to  sign  the  bond,  informed  them  that  it  was  a  rule 
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of  the  office  that  where  money  could  be  collected  on  process 
by  deputies  holding  the  same,  they  should  report  daily  and 
settle  for  the  money  thus  received,  and  thereby  insure  the 
faithful  conduct  of  the  deputies,  and  prevent  defalcation  in 
paying  over  such  money,  and  in  case  any  one  of  them  failed 
to  so  report,  appellee  should  and  would  remove  such  deputy, 
and  advise  the  sureties  thereof,  but  Seligman  did  fail  to  so 
report,  and  appellee  failed  to  remove  him,  and  that  after  such 
failure  to  report,  the  executions  upon  which  the  money  was 
collected  came  to  Seligman's  hands,  and  the  money  sued  for 
was  collected.  It  appears  from  the  evidence  that  the  rule  of 
the  office  was  as  stated,  except  there  was  no  proof  that  any 
deputy  was  ever  removed,  or  that  the  rule  was  enforced  with 
Seligman.  There  is  no  averment  that  the  representation  was 
fraudulently  made,  or  that  appellee  did  not,  when  made,  intend 
to  enforce  the  rule.  The  averment  shows  that  the  representa- 
tions were  made,  and  the  presumption,  till  rebutted,  is  that  it 
was  fair  and  honest.  Again,  this  is  not  pleaded  as  a  failure 
of  consideration,  or  that  the  bond  was  obtained  by  fraud  and 
circumvention.  The  plea  avers  neither.  If  anything,  it  was 
a  contract,  which  appellee  has  broken  and  failed  to  perform. 
It  does  not  go  to  the  execution  or  consideration  of  the  bond, 
nor  does  it  operate  as  a  release,  and  not  being  made  for 
fraudulent  purposes,  it  can  not  operate  as  a  bar. 

It  is  claimed  the  evidence  does  not  warrant  the  amount 
found  by  the  jury.  If  that  is  a  question  we  could  consider, 
the  testimony  is  ample  to  sustain  the  amount  found.  It 
is  also  claimed  that  the  amount  found  is  greater  than  the 
amount  claimed  in  the  affidavit  of  merits.  This  is  no  doubt 
true,  but  allowing  interest  from  the  time  that  affidavit  was 
made,  until  the  recovery,  the  sum  found  is  not  too  large,  and 
in  this  there  was  no  error. 

Appellants  failing  to  show  error  in  the  record,  the  judg- 
ment of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 
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Robert  E.  Jenkins,  Assignee, 

v. 

Jacob  Rosenberg  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Pukchasek  from  one  holding  deed,  without  notice  it  was  a  mortgage. 
Although  a  deed  absolute  on  its  face  may  be  only  a  security  for  the  payment 
of  money,  still  a  purchaser  from  the  grantee  in  possession,  without  notice 
that  his  vendor's  deed  was  but  a  mortgage,  will  be  protected  in  his  purchase, 
and  hold  the  property  free  from  any  equity  of  redemption. 

2.  Notice— of  fact  that  a  deed  was  only  a  security.  The  deposition  of 
the  grantor  in  a  deed,  filed  in  a  case  in  which  a  subsequent  purchaser  from 
the  grantor  was  a  party,  in  which  deposition  the  grantor  testified  that  the  deed 
was  made  free  and  clear  of  all  incumbrances,  the  grantee  agreeing  to  allow 
him  a  liberal  price  for  the  same  on  his  indebtedness  if  the  property  was  made 
clear,  it  not  appearing  from  the  deposition  that  the  property  should  at  any 
time,  on  any  conditions,  be  reconveyed,  if  any  notice  at  all,  is  not  sufficient 
to  charge  such  purchaser  with  notice  that  the  witness'  deed  was  intended  as 
a  security,  the  deposition  itself  failing  to  show  that  such  was  the  fact. 

3.  A  party  proving  a  claim  against  the  estate  of  a  bankrupt  is  not  charge- 
able with  notice  that  a  deed  of  the  bankrupt  was  intended  only  as  a  mortgage, 
from  the  fact  that  the  lots  conveyed  by  such  deed  were  embraced  in  his 
schedule  of  assets.  The  party  so  proving  his  claim  was  thereafter  as  much 
a  stranger  to  the  schedule  as  if  he  had  never  proved  up  his  claim. 

4.  Where  a  party  had  conveyed  lots  by  a  deed  absolute  in  form,  but  in 
fact  intended  only  as  a  security,  and  afterward  became  a  bankrupt,  the  pre- 
sence of  his  assignee  and  the  assignee's  attorney  at  a  meeting  of  creditors  of 
the  bankrupt,  to  take  steps  for  the  leasing  of  the  lots  pending  litigation  con- 
cerning them,  such  assignee  not  executing  the  agreement  for  leasing  and 
making  no  declaration  of  any  interest  in  the  bankrupt,  is  not  sufficient  to 
put  a  subsequent  purchaser  from  the  bankrupt's  grantee  upon  inquiry,  and 
charge  him  with  notice  of  the  nature  of  the  bankrupt's  deed. 

5.  Although  a  deed  absolute  in  form  may  have  been  given  as  a  mortgage, 
to  secure  an  indebtedness  of  the  grantor,  yet  when  the  grantor,  in  his  answer 
to  a  bill  in  chancery,  sets  up  that  he  had  conveyed  the  absolute  title,  and  he 
and  his  assignee  in  bankruptcy  afterward  stand  by  and  permit  the  grantee, 
without  a  word  of  dissent,  to  claim,  mortgage  and  contract  for  the  improve- 
ment and  leasing  of  the  property  for  a  term  of  years,  as  the  absolute  owner, 
any  person  not  having  actual  notice  to  the  contrary  will  have  the  right  to 
suppose  such  grantee  the  absolute  owner,  and  in  dealing  with  him  as  such 
he  ought  to  be  protected  in  the  purchase  of  the  property. 
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6.  Same — notice  to  attorney  when  notice  to  principal.  It  is  doubtless 
true  that  notice  to  an  attorney  is  notice  to  his  client;  but  to  make  the  notice 
such,  the  attorney  must,  at  the  time  he  is  served,  be  engaged  as  an  attorney 
in  reference  to  the  matter  embraced  in  the  notice. 

7.  Limitation — under  the  Bankrupt  law.  Where  a  person  claims  prop- 
erty adversely  to  a  bankrupt  long  before  he  is  adjudged  a  bankrupt,  under  a 
deed  from  him  absolute  in  form,  a  bill  in  equity  by  the  assignee,  filed  more 
than  two  years  after  his  appointment,  seeking  to  have  the  deed  set  aside  and 
reach  the  property  therein  conveyed,  is  barred  by  the  limitation  provided  in 
section  5057,  Revised  Statutes  of  the  United  States.  In  such  case  an  adverse 
possession  is  not  necessary  to  defeat  the  suit.  It  is  enough  that  the  defend- 
ant claimed  an  adverse  interest  in  the  property. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  appellant : 

Purchaser  with  notice  that  his  grantor  held  under  a  deed 
which  was  but  a  mortgage :  Jones  on  Mortgages,  sees.  804, 
808;  Ellison  v.  Daniels,  11  N.  H.  274;  Parish  v.  Gilmanton, 
id.  298;  Ay mar  v.  Bell,  5  Johns.  Ch.  574;  Jackson  v.  Wil- 
larcl,  4  id.  41 ;  Weeks  v.  Easton,  15  N.  H.  148 ;  Bell  v.  Moore, 
6  id.  205;  Smith  v.  Smith,  15  id.  56;  Dearborn  v.  Taylor, 
18  id.  157;  Freebush  v.  Goodwin,  24  Me.  427;  Delano  v. 
Bennett,  90  111.  533 ;  Merritt  v.  Bartholick,  36  N.  Y.  45 ; 
Jackson  v.  Curtis,  19  Johns.  325;  Wilson  v.  Troupe,  2  Cow. 
231. 

Lcewenthal,  the  grantee  of  Kinney,  had  notice  that  the  deed 
Kinney  had  from  Walker  was  only  a  mortgage.  A  proceeding 
in  bankruptcy  is  one  suit,  from  its  commencement  to  its  end. 
Sandusky  v.  First  National  Bank,  12  B.  B.  176;  Ala.  and  C. 
R.  R.  Co.  v.  Jones,  7  id.  145  ;  In  re  York  d  Hoover,  4  id.  479 ; 
Sandusky  v.  National  Bank,  23  Wall.  289. 

Proof  of  debt  makes  the  creditor  proving  it  a  party  to 
the  bankruptcy  proceedings.  Dingee  v.  Becker,  9  B.  K.  508 ; 
Wilson  v.  Capura,  41  Cal.  454. 

The  notice  by  letter  served  upon  Kosenthal  &  Pence,  attor- 
neys of  Lcewenthal,  was  notice  to  him  and  those  claiming 
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under  him.      Williams  v.  Tatnall,  29  111.  553  ;  Harper  v.  Ely, 
56  id.  194. 

Whatever  is  sufficient  to  put  a  prudent  man  on  inquiry 
before  purchasing,  is  notice  to  him  of  any  outstanding  rights 
and  equities  that  such  inquiry  might  have  disclosed.  Doyle 
v.  Teas,  4  Scam.  202 ;  Cox  v.  Milner,  23  111.  479 ;  Henne- 
berry  v.  Morse,  56  id.  396  ;  Babcock  v.  Lisk,  57  id.  329  ;  Rich- 
ardson v.  Stevens,  71  id.  646. 

So  long  as  the  relation  of  mortgagor  and  mortgagee  existed 
between  Walker  and  Kinney,  the  limitation  could  not  com- 
mence to  run  in  favor  of  either  party.  2  Jones  on  Mort- 
gages, sec.  1152. 

As  against  the   owner  of  the  equity  of    redemption,  the 
statute  does  not  begin  to  run  until  the  mortgagee  takes  actual 
and  open  possession  of  the  mortgaged  premises ;  and  it  does 
not  begin  then  if  he  holds  under  his  mortgage   title,   and 
recognizes  the  mortgagor's  right  of  redemption.      2   Jones 
on  Mortgages,  sec.  1156;    Miner  v.  Beekman,  50  N.  Y.  337 
Hubbel  v.  Sibley,  id.  468;   Knowlton  v.  Walker,  13  Wis.  264 
Waldo  v.  Rice,  14  id.  286 ;  Robinson  v.  Fife,  3  Ohio  St.  561 
Demorest  v.  Wynkoop,  3  Johns.  Ch.  129;  Green  v.  Turner,  38 
Iowa,   112;    Wilson  v.  Richards,   1  Neb.   342;    YarbrougJi  v. 
Newell,  10  Yerg.  376. 

Messrs.  Eosenthal  &  Pence,  for  the  appellees : 
The  grant  of  an  estate  in  fee  necessarily  confers  the  power 
of  alienation  on  the  grantee.     1  Preston  on  Estates,  479. 

A  deed  absolute  in  form,  but  originally  intended  as  a  secu- 
rity, may  be  converted  into  a  conveyance  absolute  in  fact  by 
a  change  in  mind  of  the  parties  to  that  effect,  without  any 
new  deed,  or  by  acquiescence  or  ratification.  Carpenter  v. 
Carpenter,  70  111.  457 ;  Maxwell  v.  Patchen,  29  id  42 ;  Fergu- 
son v.  Tallnutdge,  20  id.  581;  Pitman  v.  Sofley,  64  id.  156; 
Jenkins  v.  Pierce,  98  id.  650. 
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Loewenthal  had  purchased  of  Kinney  for  himself,  Bauer, 
Schcellkopf,  and  the  bank,  without  knowledge  or  notice  of  any 
kind  of  any  interest  of  Jenkins,  the  assignee  in  bankruptcy 
of  Walker.  Actual  notice  must  be  clearly  proved,  and  the 
proof  should  be  of  such  character  that  to  disregard  it  would 
be  a  fraud.     Pitman  v.  Soflei/,  64  111.  156. 

The  deposition  of  Walker  in  the  Bauer  suit  is  not  con- 
structive notice  to  Loewenthal,  as  there  is  no  proof  that  he 
ever  heard  Walker's  evidence  in  that  case,  and  because  the 
matters  in  issue  in  the  two  suits  are  different. 

The  doctrine  of  lis  pendens  is  only  upon  the  ground  of 
public  policy,  and  has  the  effect  of  constructive  notice  only 
in  the  particular  suit,  and  does  not  operate  beyond  it.  Free- 
man on  Judgments,  sees.  191,  200. 

A  party  claiming  under  a  decree  is  not  chargeable  con- 
structively with  notice  of  any  paper,  document  or  fact  not  a 
part  of  the  issue  in  the  case,  although  it  may  be  on  file  in 
the  case.  Freeman  on  Judgments,  sec.  200 ;  Dugan  v.  Fol- 
iett,  100  111.  590. 

Walker's  deposition  in  the  Bauer  case,  if  admissible,  can 
only  be  taken  as  his  declaration, — as  notice  it  adds  nothing 
by  being  sworn  to.  The  declaration  of  a  grantor  after  con- 
veyance can  not  be  received  to  impeach  his  grant.  Miner 
Y.Phillips,  42  111.  130;  Ditnaicajj  v.  School  District,  40  id. 
249 ;  Trimmington  v.  Kc minis,  9  CI.  &  F.  779  ;  1  Phillips  on 
Evidence,  (C.  H.  &  E.)  *327,  note  104. 

Walker's  schedule  of  property  in  bankruptcy  is  not  notice 
to  Loewenthal.  He  does  not  claim  title  under  the  proceed- 
ings in  bankruptcy.  It  is  not  in  the  line  of  his  title,  and, 
besides,  no  one  is  chargeable  with  constructive  notice  of  any 
instrument  made  subsequent  to  the  record  of  the  instrument 
under  which  he  claims. 

To  bind  a  principal  by  notice  to  his  attorney,  he  must  be 
an  attorney  for  the  principal  touching  the  subject  matter  of 
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the  treaty.     Sugden  on  Vendors,  chap.  24,  sees.  2-7  ;  2  Lead- 
ing Cases  in  Equity,  pt.  1,  pp.  134,  137,  138,  146,  QQ. 

This  suit  was  not  brought  within  two  years  after  the  cause 
of  action  accrued  to  the  assignee,  and  is,  therefore,  barred 
by  the  United  States  statute.  Eev.  Stat.  United  States,  sec. 
5057 ;  Bailey  v.  Glover,  21  Wall.  342. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Eobert  E.  Jenkins, 
assignee  in  bankruptcy  of  Samuel  J.  Walker,  in  the  circuit 
court  of  Cook  county,  on  the  27th  day  of  May,  1881,  against 
Berthold  Lcewenthal  and  others,  to  set  aside  and  declare  null 
and  void  two  certain  deeds  conveying  the  title  to  lots  21  to  36 
inclusive,  and  the  south  half  of  lot  37,  all  in  block  10,  S.  J. 
Walker's  dock  addition  to  Chicago.  The  first  deed  was  exe- 
cuted November  16,  1880,  by  Eli  Kinney  and  Martha  S.,  his 
wife,  to  Louis  Kuhn.  The  second  was  executed  November  16, 
1880,  by  Louis  Kuhn  to  Berthold  Lcewenthal.  Each  purports 
to  convey  the  lots  above  described.  The  title  to  the  property 
conveyed  by'  Kinney  and  wife  to  Kuhn  had  been  obtained 
from  S.  J.  Walker  by  Kinney  under  two  warranty  deeds, 
one  dated  January  9,  1873,  (recorded  January  21,  1873,) 
conveying  absolutely  lots  21  to  34  inclusive,  and  one  dated 
January  9,  1874,  (recorded  February  19,  1874,)  conveying 
lots  35  to  36,  and  the  south  half  of  lot  37. 

It  is  alleged  in  the  bill  that  the  two  deeds  from  Walker  to 
Kinney,  although  absolute  in  form,  were  in  fact  made  as 
security  for  an  indebtedness  from  Walker  to  Kinney  of  about 
the  sum  of  $110,000.  It  is  also  alleged  that  Lcewenthal 
purchased  with  notice  that  the  deeds  were  only  intended  as 
security.  It  is  also  alleged  in  the  bill  that  the  indebtedness 
due  from  Walker  to  Kinney  was  not  transferred  to  Lcewen- 
thal. The  bill  does  not  ask  to  pay  off  the  indebtedness  from 
Walker  to  Kinney,  and  redeem  the  premises  from  the  mort- 
11—105  III. 
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gage,  but  prays  that  the  title  acquired  by  Lcewenthal  be 
declared  to  be  either  a  nullity,  or  to  have  been  acquired  and 
to  be  held  in  trust  for  complainant,  as  such  assignee,  and 
that  Lcewenthal  be  required  to  convey  to  him,  as  assignee. 
The  answer  of  defendants  denied  that  the  deeds  from  Walker 
to  Kinney  were  not  absolute  in  fact,  and  denied  that  defend- 
ants had  notice  that  the  deeds  were  made  as  security  for 
money  due  from  Walker  to  Kinney.  The  answer  set  up  that 
Kinney,  from  the  time  Walker  conveyed  to  him  down  to  the 
time  he  deeded  the  property,  claimed  the  deeds  to  him  con- 
veyed the  absolute  title, — that  Kinney  had  been  all  the  time 
in  possession  of  the  premises,  claiming  to  own  the  same. 
The  answer  also  alleged  that  Walker  knew  Kinney  claimed  to 
own  the  premises,  and  admitted  him  to  be  the  owner ;  that 
Jenkins,  from  the  time  he  was  appointed  assignee  of  Walker, 
on  July  31,  1878,  knew  that  Kinney  claimed  said  premises 
adversely,  and  that  both  he  and  Walker  acquiesced  in  such 
adverse  claim,  and  pleaded  the  United  States  two  years  Stat- 
ute of  Limitations  in  bar  of  the  relief  claimed  in  the  bill. . 

It  appears  from  the  record  that  on  the  31st  day  of  Decem- 
ber, 1871,  Samuel  J.  Walker,  being  the  owner  of  the  premises, 
executed  and  delivered  a  trust  deed  thereon  to  John  G.  Eogers, 
to  secure  the  payment  of  three  notes,  which  he  made  at  the 
same  time,  for  $50,000  each.  These  three  notes  and  deed 
of  trust  were  pledged  to  the  International  Bank,  to  secure 
five  notes  given  by  Walker  to  the  bank,  amounting  in  the 
aggregate  to  $54,498.  These  notes  were  owned  by  the  bank, 
Bauer,  Schcellkopf  and  Lcewenthal.  After  the  making  and 
recording  of  the  trust  deed  to  Eogers,  Walker  conveyed  the 
premises  to  Kinney  by  the  two  warranty  deeds  above  named. 
On  the  29th  day  of  August,  1874,  Bauer,  who  held  one  of  the 
notes  secured  by  the  trust  deed  to  Eogers,  filed  his  bill  in 
the  circuit  court  of  Cook  county  to  foreclose  the  trust  deed, 
making  all  parties  in  interest,  including  Walker  and  Kinney, 
parties  thereto.    In  this  bill  it  was  alleged  that  Walker,  after 
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the  execution  of  the  trust  deed,  had  conveyed  the  premises  to 
Kinney  by  two  warranty  deeds.  In  his  answer  to  this  part 
of  the  bill  Walker  says:  "This  defendant  farther  answering, 
admits  the  execution  by  himself  and  wife  of  the  deeds  to  said 
defendant  Eli  Kinney,  referred  to  in  said  bill,  and  claims  and 
insists  that  said  conveyances  were  for  good  and  valuable  con- 
siderations, and  that  the  title  to  the  premises  therein  described 
passed  thereto  to  said  Kinney,  and  that  the  same  ought,  in 
justice  and  equity,  to  stand  discharged  of  any  and  all  liens 
thereon."  Kinney  was  also  a  party  defendant  to  the  bill, 
and  service  had  upon  him  by  publication  of  notice.  He  did 
not  appear,  but  was  defaulted,  and  a  decree  of  sale  rendered 
April  25,  1878.  On  the  24th  day  of  June,  1878,  the  lots 
were  sold,  and  bid  off  by  Kosenberg,  who  purchased  for  the 
bank,  Loewenthal  and  Schoellkopf.  On  the  27th  day  of  Sep- 
tember, 1879,  no  redemption  having  been  made,  the  master 
deeded  the  property  to  the  purchaser,  under  the  decree.  On 
the  26th  day  of  April,  1878,  Walker  filed  his  petition  in  bank- 
ruptcy. On  July  31  Jenkins  was  appointed  assignee,  and  a 
deed  of  assignment  made  to  him.  On  the  18th  day  of  June, 
1878,  Walker  sued  out  a  writ  of  error  from  the  Appellate 
Court  to  reverse  the  decree  rendered  in  the  Bauer  case,  and 
Jenkins  was  afterwards  substituted  in  his  place,  with  leave 
to  prosecute  the  writ  of  error.  While  the  writ  of  error  was 
pending,  Kinney,  who  had  been  brought  in  the  foreclosure 
suit  by  publication,  obtained  from  the  court  leave,  under  the 
statute,  to  come  in  and  defend.  Kinney  filed  an  answer,  in 
which  he  set  up  that  he  had  purchased  the  premises,  and 
was  the  owner  in  fee  under  the  deeds  from  Walker,  and  that 
he  was  in  possession.  In  November,  1880,  Loewenthal  met 
Kinney  at  Cincinnati,  and  purchased  his  interest  in  the  prop- 
erty for  $20,000.  Kinney  at  the  same  time  executed  a  release 
of  all  errors  in  the  suit  then  pending  in  the  Appellate  Court, 
and  stipulated  that  a  decree  might  be  entered  in  the  circuit 
court  in  the  Bauer  case,  which  was  still  pending,  confirming 
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the  decree  which  had  originally  been  entered  on  the  25th  day 
of  April,  1878.  Judgments  were  subsequently  rendered  in  the 
Appellate  and  circuit  courts  in  conformity  to  the  stipulation. 

If  it  be  conceded  that  the  two  deeds  made  by  Walker  to 
Kinney  were  not  intended  by  the  parties  to  be  absolute,  but 
the  conveyance  was  made  merely  to  secure  the  payment  of 
money  clue  from  Walker  to  Kinney,  still,  unless  Lcewenthal 
had  notice,  before  he  purchased  from  Kinney,  that  the  deeds 
were  but  mortgages,  his  purchase  can  not  be  defeated.  The 
fact  that  the  absolute  title  appeared  to  be  in  Kinney  would 
justify  any  person  in  buying  from  him,  and  such  a  purchaser 
would  be  protected  in  his  purchase,  unless  he  had  notice, 
before  buying,  that  Kinney  held  merely  as  mortgagee. 

It  is  first  insisted  that  the  deposition  of  S.  J.  Walker,  which 
was  taken  in  the  Bauer  case,  was  notice  to  Bauer,  Lcewenthal, 
Schcellkopf,  and  the  bank,  that  the  conveyance  to  Kinney  was 
a  mortgage.  It  does  not  appear  that  the  parties  had  any 
actual  knowledge  of  what  Walker  had  sworn  to  in  his  deposi- 
tion. But  conceding  that  they  were  chargeable  with  notice 
of  the  contents  of  the  deposition  taken  in  a  case  wherein  they 
were  parties,  we  do  not  think  that  the  deposition  of  Walker 
establishes  the  fact  that  the  deeds  made  by  him  to  Kinney 
were  mortgages.     The  evidence  relied  upon  was  as  follows : 

Q.  "Was  not  said  conveyance  made  to  Kinney  free  and 
clear  from  all  incumbrances  ? 

A.  "The  deed  was  so  made,  they  agreeing  to  allow  me  a 
liberal  price  towards  my  indebtedness  if  I  would  make  the 
property  clear.  There  was  some  sort  of  a  statement  given 
at  the  time,  or  shortly  after,  that  as  soon  as  I  made  it  clear, 
they  were  to  give  up  certain  paper.  I  further  state,  that  I 
stated  to  them  that  this  property,  instead  of  being  bound  for 
$150,000,  there  was  an  indebtedness  on  it  claimed  by  the 
bank  of  $55,000,  on  this  and  other  property.  And  I  would 
further  state,  that  the  banks  of  Hoffman  agreed,  immediately 
after  the  panic,  or  directly  after  sale,  knowing  of  it,  of  course, 
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as  the  sale  was  published  in  the  papers,  to  release  this  prop- 
erty on  the  payment  of  $30,000,  which  would  have  left  me  a 
credit  with  Kinney  &  Co.,  on  account  of  my  indebtedness,  of 
some  $100,000,  or  more.  I  further  state,  that  I  conveyed 
this  property  to  Mr.  Kinney  for  the  purpose  of  securing  a 
settlement  in  case  I  could  relieve  it,  they,  at  the  time  of  my 
conveyance,  not  paying  me  any  money  consideration  what- 
ever, the  object  being  to  secure  a  settlement  with  them,  if 
possible,  on  the  most  favorable  terms  possible." 

This  testimony  falls  far  short  of  proving  the  deeds  to  be 
mortgages.  It  does  not  appear  that  there  was  any  under- 
standing or  agreement  that  the  property  wTas  to  be,  at  any 
time  or  upon  any  terms  or  conditions,  reconveyed  to  Walker, 
or  that  he  had  any  right  to  redeem.  On  the  other  hand,  it 
seems  clear,  from  the  first  part  of  his  evidence,  that  an  abso- 
lute conveyance  was  made,  and  Kinney  &  Co.  were  to  be  the 
owners  of  the  property,  and  that  they  agreed  to  allow  Walker 
a  liberal  price  for  the  property  when  he  should  clear  it  of  the 
prior  incumbrances.  The  fact  that  the  amount  Kinney  was 
to  give  Walker  for  the  property  was  not  then  fixed,  does  not 
militate  against  this  view.  If,  therefore,  appellees  knew  of 
this  evidence,  the  deposition  contains  nothing  which  should 
prevent  them  from  becoming  purchasers  from  Kinney. 

But  it  is  said  that  in  the  proceedings  in  bankruptcy  the 
lots  in  question  were  scheduled  as  a  part  of  Walker's  assets, 
and  as  Lcewenthal  proved  his  debt  in  the  bankrupt  court,  he 
is  chargeable  with  notice  of  all  that  appears  in  the  proceed- 
ings. There  might  be  force  in  this  argument  if  Lcewenthal 
was  claiming  title  under  the  bankrupt  proceedings ;  but  he 
does  not  claim  under  those  proceedings,  and  the  mere  fact 
that  he  proved  a  claim  against  Walker's  estate,  could  not 
make  him  chargeable  with  notice  of  these  proceedings. 
Lcewenthal  was  as  much  a  stranger  to  the  schedule  of  assets 
belonging  to  Walker's  estate,  as  he  would  have  been  had  he 
never  proved  any  claim  against  the  bankrupt. 
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It  is  next  contended  that  the  notice  served  on  Eosenthal 
&  Pence  by  Mr.  Burgess,  January  14,  1880,  was  notice  to 
Loewenthal  that  Kinney's  interest  in  the  premises  was  but  a 
mortgage.  It  is,  perhaps,  true  that  notice  to  an  attorney 
will  be  notice  to  the  client ;  but  to  make  the  notice  obligatory 
the  attorney  must,  at  the  time,  be  engaged  as  an  attorney  in 
reference  to  the  matter  embraced  in  the  notice.  In  this  case, 
when  the  notice  was  served  on  Eosenthal  &  Pence  they  were 
not  attorneys  to  negotiate  a  purchase  of  the  equity  of  redemp- 
tion of  Kinney.  They  had  never  been  employed  for  that 
purpose.  Indeed,  they  had  nothing  to  do  with  Kinney's 
equity  of  redemption,  and  a  notice  to  them  was  not  binding 
on  Loewenthal. 

But  the  contract  under  which  the  premises  were  leased 
February  15,  1880,  is  relied  upon.  All  the  parties  interested 
in  the  property,  met, — Eosenberg,  who  had  the  master's  deed, 
Loewenthal,  who  represented  Bauer,  ^he  bank  and  Schcellkopf, 
and  Kinney,  who  had  purchased  the  equity  of  redemption 
from  Walker.  These  parties  came  together,  and  concluded 
that  while  the  property  was  in  litigation  it  would  be  better  to 
have  it  docked  and  leased  to  some  responsible  parties,  and 
consequently  an  agreement  was  made,  which  is  set  out  in 
the  record.  It  appears  that  during  this  meeting,  Badger 
(who  represented  Jenkins)  and  Burgess  were  present,  and  the 
argument  is,  that  the  presence  of  Badger  was  enough  to  put 
Loewenthal  on  inquiry.  Jenkins  did  not  execute  the  lease, 
and  so  far  as  is  disclosed  by  the  evidence  Badger  took  no  part 
in  the  negotiations.  Neither  he  nor  Burgess  gave  notice  that 
Jenkins,  assignee,  claimed  any  interest  in  the  property,  and 
we  do  not  think  their  presence  was  enough  to  put  Loewenthal 
or  any  one  else  on  inquiry. 

It  is  also  claimed  that  a  bill  filed  by  Jenkins,  as  provisional 
assignee,  in  the  United  States  Court,  proves  notice  to  Loewen- 
thal. This  bill  was  filed  after  a  final  decree  was  rendered 
m  the  circuit  court  in  the  Bauer  case,  which  attempted  to 


1SS2.]  Jenkins  v.  Bosenberg  et  al.  167 

Opinion  of  the  Court. 

go  over  the  same  matters  again.  All  the  pleadings  in  the 
Bauer  case  were  set  out.  The  bill  was  dismissed,  and  in 
what  manner  the  filing  of  such  a  bill  could  be  regarded  as 
notice  to  Lcewenthal  that  Kinney  held  under  two  certain 
deeds,  merely  as  mortgagee,  we  are  unable  to  perceive.  In- 
deed, we  find  no  evidence  in  the  record  which  is  sufficient  to 
bring  home  notice  to  Lcewenthal  that  Kinney  held  as  mort- 
gagee. On  the  contrary,  from  the  admissions,  declarations 
and  acts  of  Walker,  Jenkins  and  Kinney  in  regard  to  the 
ownership  of  the  property,  any  reasonable  man  would  be  led 
to  believe  that  the  deeds  from  Walker  to  Kinney  passed  the 
absolute  title.  Why  did  Walker  set  up  in  his  answer  that 
he  had  conveyed  the  absolute  title  to  Kinney,  if  such  was  not 
the  fact  ?  Why  did  Jenkins,  the  assignee  of  Walker,  permit 
Kinney,  without  a  word  of  dissent,  to  claim,  mortgage  and 
contract  for  the  improvement  and  leasing  of  the  property  for 
a  term  of  years,  as  the  absolute  owner,  if  he  was  but  a  mort- 
gagee ?  Jenkins  knew  that  Kinney  claimed  the  absolute  title, 
— that  he  mortgaged  and  leased  the  property  as  owner, — and 
yet  not  a  word  of  dissent  is  heard  until  the  sale  is  made  to 
Lcewenthal.  From  the  manner  in  which  this  property  was 
treated  by  Walker,  Jenkins  and  Kinney,  any  person  who  had 
not  actual  notice  to  the  contrary  had  a  right  to  suppose  that 
Kinney  was  the  absolute  owner,  and  is  entitled  to  be  protected 
under  a  deed  obtained  from  him. 

But,  independent  of  this  view,  we  are  of  opinion  that  the 
action  brought  by  the  assignee  was  barred  by  section  5057, 
Bevised  Statutes  of  the  United  States.  This  section  of  the 
statute  provides :  "No  suit,  either  at  law  or  in  equity,  shall 
be  maintainable  in  any  cause  between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  interest  touching 
any  property  or  right  of  property  transferable  to  or  vested 
in  such  assignee,  unless  brought  within  two  years  from  the 
time  when  the  cause  of  action  accrued  for  or  against  such 
assignee."     Jenkins  was  appointed  assignee  on  the  31st  day 
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of  July,  1878,  but  this  action  was  not  brought  until  May  27, 
1881.  Did  Kinney  claim  an  adverse  interest  in  the  property, 
or,  in  other  words,  did  he  claim  an  absolute  title  as  against 
Walker?  If  he  did,  the  assignee  was  bound  to  bring  his 
action  within  two  years.  From  an  examination  of  the  testi- 
mony we  think  it  is  apparent  that  Kinney  claimed  title  to 
the  property  long  before  Walker  was  adjudged  a  bankrupt. 
Before  Walker  filed  his  petition  in  bankruptcy,  Kinney  filed 
a  bill  in  equity,  in  the  United  States  Court,  against  the 
International  Bank,  Walker  and  others,  in  which  he  alleged 
absolute  ownership  of  the  property.  Walker,  in  his  answer 
to  the  bill,  admitted  the  title  to  be  in  Kinney.  This  bill  was 
pending  when  Jenkins  was  appointed  assignee,  and  he  was 
chargeable  with  notice  of  any  fact  in  regard  to  the  property 
known  to  Walker.  On  the  1st  day  of'  March,  1878,  Kinney 
mortgaged  the  property  to  Kyle  &  Dunham.  This  mortgage 
was  recorded  April  6,  1878.  The  mortgage  contains  a  cove- 
nant that  Kinney  is  the  true  and  lawful  owner  of  the  premises. 
In  his  answer  in  the  Bauer  case,  filed  July  26,  1878,  Kinney 
set  up  that  he  owned  the  lots  in  fee.  On  the  19th  day  of 
June,  187S,  Jenkins,  as  assignee,  filed  a  bill  in  the  United 
States  Court,  in  which  he  set  out  the  allegations  in  the 
Bauer  bill,  to  the  effect  that  he  owned  the  premises,  and 
he  also  set  out  Walker's  answer,  admitting  the  same  thing. 
This  bill  he  signed,  and  of  course  knew  its  contents.  These 
various  acts  claiming  title  to  the  property,  which  were  known 
to  Jenkins,  required  him,  if  he  desired  to  contest  Kinney's 
title  to  the  property,  to  bring  his  action  within  two  years.  It 
was  not  necessary  that  an  adverse  possession  of  the  property 
should  be  established  in  Kinney, — it  was  enough  that  he 
claimed  an  adverse  interest  in  the  property,  which  was 
known  to  the  assignee.  {Bailey  v.  Glover,  21  Wall.  342.) 
The  language  of  the  statute  is  plain,  and  in  terms  declares 
that  no  suit  shall  be  maintained  between  an  assignee  and  a 
person  claiming  an  adverse  interest  touching  any  property  or 
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right  of  property  transferable  to  or  vested  in  such  assignee, 
unless  brought  within  two  years  from  the  time  the  cause  of 
action  accrued.  Here,  at  the  time  Jenkins  was  appointed 
assignee,  he  found  on  record  two  deeds  conveying  the  prop- 
erty in  fee  to  Kinney,  and  whenever  the  question  of  title  arose 
he  found  him  asserting  title  and  Walker  admitting  it.  It  is 
true  Badger  testified  that  Kinney  admitted  to  him,  soon  after 
Jenkins  was  appointed  assignee,  that  he  held  as  mortgagee ; 
but  this  admission  was  not  enough  to  overcome  the  various 
acts  of  ownership  and  claim  of  absolute  title  in  Kinney,  as 
established  by  the  evidence.  When  Jenkins  accepted  the 
position  of  assignee,  and  found  the  property  conveyed  to 
Kinney  by  deeds  absolute  in  terms,  and  found  that  Kinney 
had  mortgaged  the  property  as  his  own,  and  was  asserting 
title  to  it  in  all  respects  as  owner,  if  he  desired  to  contest 
the  title  of  Kinney  the  law  required  him  to  bring  his  action 
within  two  years.  This  he  failed  to  do,  and  under  the  statute 
he  was  barred. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


William  H.  Warder 

v. 
Paul  Cornell  et  al. 

Filed  at  Ottawa  November  20,  1882. 

1.  Specific  pekfokmance — refused  after  great  delay  and  default, 
unexplained.  A  court  of  equity  will  not  enforce  the  specific  performance  of 
a  contract  which  has  become  stale,  or  where  the  complainant  himself  is  in 
default,  when  no  sufficient  excuse  appears  for  the  delay  or  for  the  default. 

2.  Same— estoppel  by  party's  acquiescence  in  claims  of  others.  Where 
a  purchaser  of  land  thirty  years  before  filing  his  bill  for  a  specific  perform- 
ance, not  having  made  any  payments  for  the  same,  stands  by  and  sees  others 
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who  have  bought  and  paid  for  the  land  make  valuable  and  costly  improve- 
ments thereon,  and  allows  others  to  purchase,  making  no  objections,  and 
interposing  no  claim  to  the  property,  during  all  which  time  he  pays  no  taxes 
or  assessments  on  the  same,  and  takes  no  legal  steps  to  assert  his  supposed 
rights,  and  does  not  call  on  those  occupying  the  same  and  assert  his  owner- 
ship, or  call  for  an  account  of  the  rents  and  profits,  and  in  his  bill  gives  no 
excuse  for  his  delay  and  conduct,  he  will  not  be  entitled  to  equitable  relief, 
and  his  bill  will  be  properly  dismissed. 

3.  Notice — what  is  given  by  the  records.  Subsequent  purchasers  of 
land,  in  the  absence  of  express  notice  of  latent  equities  in  another  than 
their  grantors,  can  only  be  affected  by  such  legal  consequences  as  may  be 
fairly  drawn  from  the  record  itself;  and  when  such  records  show  that  the 
claim  of  a  prior  purchaser  has  been  cut  off  and  defeated  by  a  sale  or  fore- 
closure, or  by  a  forfeiture  of  his  contract,  or  of  the  contract  of  his  vendor, 
such  subsequent  purchasers  will  have  the  right  to  rely  on  what  is  thus  dis- 
closed. 

4.  Purchaser — rights  of,  defeated  by  sale  under  foreclosure  against 
his  vendor,  not  revived  by  his  vendor's  subsequent  purchase.  A  and  B, 
being  the  owners  of  land,  contracted  to  sell  the  same  to  C,  who  afterwards 
contracted  to  sell  the  undivided  three -eighths  of  the  same  to  D.  A  and  B 
gave  deeds  of  trust  on  the  same  land  to  E,  to  secure  a  debt  due  to  a  bank, 
subject  to  their  contract  with  C.  The  bank  foreclosed  these  deeds  of  trust, 
making  A  and  B,  and  C  and  D,  and  others,  parties,  in  which  bills  were  sought 
a  decree  for  the  balance  of  the  purchase  money  due  under  the  contract  of 
sale  from  A  and  B  to  C,  and  to  foreclose  and  bar  all  claims  of  the  defend- 
ants to  the  land  under  such  contract,  and  a  decree  was  entered  accordingly, 
under  which  the  lands  were  sold,  and  from  which  sale  no  redemption  was 
had.  Long  after  the  redemption  had  expired,  C,  by  consecutive  purchases, 
acquired  reconveyances  for  a  considerable  portion  of  the  land  sold:  Held, 
that  by  the  foreclosure  sale  the  rights  of  C,  under  his  contract  of  purchase 
from  A  and  B,  were  cut  off  and  barred,  which  also  defeated  D's  claim,  and 
that  the  subsequent  repurchase  of  some  of  these  lands  by  C  did  not  revive 
D's  rights  in  the  property  which  had  been  thus  cut  off. 

5.  Contract  of  sale — what  is  a  declaration  of  forfeiture.  Where  a 
contract  for  the  sale  of  land  provides  that  if  the  purchaser  fails  to  perform 
any  of  his  covenants  the  vendor  or  his  assigns  shall  have  the  right  to  declare 
the  contract  null  and  void,  a  sale  by  such  vendor  or  his  grantee,  for  a  valua- 
ble consideration,  to  another  party,  is  in  effect  a  declaration  of  forfeiture  of 
the  purchaser's  contract. 

Appeal  from  the  Circuit  Court  of  Cook  county;    the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 
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Mr.  John  Y.  LeMoyne,  and  Mr.  William  Burry,  for  the 
appellant : 

To  make  a  decree  of  strict  foreclosure  binding,  it  is  neces- 
sary that  some  confirmatory  order  be  entered  after  the  expi- 
ration of  the  period  limited  for  redemption,  declaring  the  title 
vested  in  the  proper  persons.  2  Daniell's  Ch.  Prac.  *996 ; 
Mulvey  v.  Gibbons,  87  111.  381. 

As  to  what  ladies  will  defeat  equitable  relief,  and  what 
state  of  facts  will  excuse,  counsel  cited  Hamilton  v.  Hook,  62 
111.  139;  Cox  v.  Montgomery,  43  id.  110;  Hallesyv.  Jackson, 
66  id.  139;  Michaud  v.  Girod,  4  How.  561 ;  Boom  v.  Chiles, 
10  Pet.  177  ;  Johnson  v.  Diversey,  82  111.  446  ;  Harper  v.  Ely, 
56  id.  179. 

Such  a  contract  as  this,  it  being  a  joint  speculation  in  land, 
part  of  the  partners  furnishing  all  the  cash  payments  and 
another  his  services,  etc.,  the  profits  of  the  adventure,  after 
paying  the  purchase  money,  to  be  divided  between  the  differ- 
ent partners,  is  a  valid  act,  and  may  be  enforced.  Morrill 
v.  Colehoitr,  82  111.  618;  Marshall  v.  Perry,  90  id.  289;  Mar- 
shall v.  Peck,  91  id.  187;  Honore  v.  Hutcliins,  8  Bush,  689. 

No  man  can  declare  a  forfeiture  on  a  contract  unless  he  is 
then  in  a  position,  and  ready  and  willing,  to  carry  out  the 
contract  on  his  part.  Peck  v.  Brighton  Co.  69  111.  200 ; 
Bishop  v.  Newton,  20  id.  178 ;  Brown  v.  Cannon,  5  Gilm. 
174 ;  Baker  v.  Bishop  Hill  Colony,  45  id.  270 ;  Mix  v.  Beach, 
46  id.  311 ;    Iglehart  v.  Gibson,  56  id.  88. 

The  decree  of  foreclosure  was  set  aside  by  the  acts  of  the 
parties.  At  different  times  parcels  of  this  land  were  purchased 
at  the  terms  fixed  by  the  decree  of  foreclosure.  2  Jones  on 
Mortgages,  sees.  1265,  1569;  Smalley\.  Hickok,  12  Ver.  163. 

Mr.  E.  S.  Williams,  for  the  appellees  Farwell  and  others: 

The  decrees  of   strict  foreclosure,  in  the   absence  of  any 

redemption,  were  sufficient  to  cut  off  the  rights  of  appellant, 
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even  without  any  confirmatory  decree.  Mulvey  v.  Gibbons, 
87  111.  367. 

The  sale  of  the  land  by  Cornell  after  default  in  payment, 
was  a  clear  and  unequivocal  declaration  of  his  prior  contract 
of  sale.  Warren  v.  Richmond,  53  111.  54 ;  Bostwick  et  al.  v. 
Hess  et  al.  80  id.  145. 

The  appellant's  rights  were  cut  off  under  the  foreclosure 
decrees  of  1861.  He  was  a  party  defendant  to  that  suit, 
and  served  with  process,  but  made  no  defence  and  paid  no 
attention  to  the  matter.  Those  decrees  were,  as  to  him,  con- 
clusive. Thomson  v.  Morris,  57  111.  334 ;  Feaster  v.  Fleming, 
56  id.  457 ;  Osgood  v.  Blackmail,  59  id.  265 ;  Mulford  v. 
Stalzenback,  46  id.  304;  Stempel  v.  Thomas;  89  id.  146;  Chi- 
cago, Alton  and  St.  Louis  R.  R.  Co.  v.  Holbrook,  92  id.  297. 

Laches  for  twenty-four  years,  unexplained,  will  bar  this 
action.  Hough  v.  Coughlin  et  al.  41  111.  130 ;  Walker  v.  Car- 
rington  et  al.  74  id.  472;  Munn  et  al.  v.  Barges,  70  id.  618; 
Williams  v.  Rhodes  et  al.  81  id.  588 ;  Sloan  v.  Graham,  85 
id.  30;  Hamilton  v.  Lubukee,  51  id.  415;  Kellogg  v.  Wilson, 
89  id.  357;  Dempster  et  al.  v.  West,  69  id.  614;  McHaney 
v.  Schenck,  88  id.  258 ;  Rose  v.  Swann,  56  id.  40 ;  Cox  v. 
Montgomery,  36  id.  396 ;  Brink  v.  Steadman,  70  id.  241 ; 
Thompson  v.  Brunn,  46  id.  125 ;  McLaurie  v.  Barnes,  72 
id.  77. 

Messrs.  Hutchinson  &  Luff,  for  the  appellee  Samuel  D. 
Ward : 

The  interest  of  appellant  in  the  land  in  question  was  abso- 
lutely divested  by  the  decrees  of  strict  foreclosure  in  favor  of 
the  Western  Bank  of  Scotland.  He  was  a  party  to  the  suits, 
and  regularly  served  with  process.  Chestnut  v.  Marsh,  12  111. 
173;  Buckmaster  v.  Rider,  id.  207 ;  Wimberly  v.  Hurst,  33 
id.  166;  Feaster  v.  Fleming,  56  id.  457;  Hobson  v.  Ewan,  62 
id.  146  ;  Mulvey  v.  Gibbons,  87  id.  381 ;  Stempel  v.  Thomas, 
89  id.  146. 
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Appellant's  claim  is  stale,  and  barred  by  laches.  Hough 
v.  Coughlan,  41  111.  130;  Gibson  v.  Rees,  50  id.  383;  Walsh 
v.  Brennan,  52  id.  193;  Fitch  v.  Boyd,  55  id.  307;  Rose  v. 
Sicann,  56  id.  37 ;  Phelps  v.  Illinois  Central  R.  R.  Co.  63  id. 
468  ;  Hallesy  v.  Jackson,  66  id.  139  ;  Carpenter  v.  Carpenter, 
70  id.  457 ;  Brink  v.  Steadman,  id.  241 ;  Williams  v.  Rhodes, 
81  id.  571 ;  OWerrZ  v.  Boone,  82  id.  589 ;  Castner  v.  Walrod, 
83  id.  171 ;  SZoaw  v.  Graham,  85  id.  26  ;  Kellogg  v.  Wilson,  89 
id.  357 ;  Marshall  v.  Z>m/,  90  id.  289 ;  Lequatte  v.  Drw*/, 
101  id.  77. 

Messrs.  Leaming  &  Thompson,  for  a  part  of  the  appellees : 
The  unexplained  laches  in  this  case  is  a  bar  to  the  relief 

sought.      Taylor  v.  Merrill,  55  111.  54 ;    Kimball  v.  Parke,  70 

id.  553 ;  Marshall  v.  Pern/,  90  id.  289. 

The  other  points  and  authorities  appear  substantially  in 

the  preceding  briefs. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

In  October,  1874,  Paul  Cornell  and  the  Cornell  Watch 
Company  filed  in  the  circuit  court  of  Cook  county  their  peti- 
tion, under  what  is  known  as  the  "Burnt  Eecords  act,"  to 
establish  title  to  certain  valuable  lands  lying  in  the  suburbs 
of  Chicago,  namely,  the  west  half  and  the  south-east  quarter 
of  section  26,  and  the  south-west  quarter  of  section  23,  town 
38  north,  range  14  east  of  the  third  principal  meridian,  being 
the  same  lands  now  in  controversy.  William  H.  Warder  and 
others  were  made  defendants  to  the  petition.  No  process  was 
ever  issued  or  other  steps  taken  in  the  cause  till  in  October, 
1S80,  when  Warder  appeared  and  filed  an  answer  to  the  peti- 
tion, and  also  a  cross-bill,  by  which  other  persons  were  made 
parties  to  the  controversy.  The  original  petition  having 
finally  been  dismissed  for  want  of  prosecution,  the  cause 
was  submitted  and  heard  upon  the  cross-bill  alone,  resulting 
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in  a  decree  dismissing  the  same  for  want  of  equity,  and 
Warder,  the  appellant,  brings  the  case  here  for  review.  By 
the  present  bill,  which  is  in  the  nature  of  a  bill  for  a  specific 
performance,  the  appellant  claims  to  be  the  equitable  owner 
of  an  undivided  three-eighths  of  the  land' in  controversy,  and 
seeks  to  have  the  title  thereto  established  and  declared  to  be 
in  himself,  and  also  to  compel  an  accounting  for  the  rents 
and  profits,  etc. 

The  evidence  in  the  case  is  unusually  voluminous,  and, 
much  of  it,  of  a  very  unsatisfactory  character.  Upon  cer- 
tain important  questions  the  testimony  of  the  two  principal 
witnesses,  Warder  and  Cornell,  is  in  direct,  hopeless  conflict. 
Nevertheless,  out  of  this  great  mass  of  evidence  there  appear 
certain  undisputed  facts,  of  so  material  and  conclusive  a 
character  as  to  relieve  the  case  of  many  difficulties  it  would 
otherwise  present. 

On  the  10th  of  November,  1855,  or  thereabouts,  Paul  Cor- 
nell, by  means  of  three  separate  written  contracts,  became 
the  purchaser  of  the  lands  now  in  controversy.  Two  of  these 
contracts  were  between  Cornell  and  William  B.  Ogden,  and 
the  remaining  one  between  Edwin  H.  Sheldon  and  William 
B.  Ogden,  as  executors,  and  William  B.  Ogden  in  his  own 
right,  and  the  said  Paul  Cornell.  These  contracts  all  bear 
date  November  10,  1855,  and  leaving  out  of  view  the  diversity 
with  respect  to  the  considerations,  descriptions  of  the  land, 
and  the  names  of  the  parties,  they  are  precisely  alike.  By 
their  terms  one-fourth  of  the  consideration  was  to  be  paid  in 
cash,  and  the  residue  in  three  equal  installments,  on  the  first 
days  of  November,  1856,  1857  and  1858,  respectively,  with 
interest  from  date,  at  the  rate  of  six  per  cent  per  annum,  to 
be  paid  annually  on  the  first  day  of  November  of  each  year. 
The  purchaser  also  covenanted  and  agreed  to  pay  all  taxes 
and  assessments  on  the  premises  subsequent  to  1855,  and  in 
the  event  the  seller  was  compelled  to  pay  any  such  taxes  or 
assessments,  the  amount  so  paid  was  to  be  regarded  and 
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treated  as  so  much  additional  purchase  money  due  from  the 
purchaser  to  the  seller.  Upon  the  performance  of  these  con- 
ditions the  vendor  was  to  make  and  deliver  to  the  purchaser 
or  his  assigns  a  good  and  sufficient  deed  to  the  premises,  with 
full  covenants  of  warranty ;  and  it  was  expressly  provided 
that  if  Cornell,  or  his  legal  representatives  or  assigns,  should 
fail  to  perform  any  or  either  of  the  covenants  and  under- 
takings on  his  part,  the  vendor,  or  his  legal  representatives, 
should  have  the  right  to  declare  the  contract  of  sale  null  and 
void,  and  reclaim  possession  of  the  premises.  The  following 
payments  are  indorsed  on  said  contracts,  namely :  On  the 
first,  $1139.50,  Novemher,  1855;  $395,  November,  1856; 
$587.08,  November,  1S58.  On  the  second,  $2000,  Novem- 
ber, 1855;  $350,  November,  1856;  $541,  November,  1858. 
On  the  third,  $1116,  November,  1855;  $200.66,  October, 
1856;  $297,  November,  1858, — making,  in  the  aggregate, 
$6679.65.  These  payments  were  made  partly  in  cash  and 
partly  in  negotiable  paper. 

On  the  same  day  the  above  contracts  were  executed,  as 
claimed  by  appellant,  but  some  considerable  time  afterwards, 
as  contended  by  Cornell,  the  latter  sold  to  appellant  an 
undivided  three-eighths  of  the  lands  purchased  by  him,  as 
above  stated,  and  at  the  time  delivered  to  him  a  memoran- 
dum of  the  terms  of  the  sale,  bearing  the  same  date  of  his 
own  purchases,  namely,  November  10,  1855,  of  which  the 
following  is  a  copy,  except  that  it  does  not  contain  a  descrip- 
tion of  the  lands  as  the  original  did,  namely : 

"Chicago,  November  10,  1855. 
"I  have  this  day  sold  to  William  H.  Warder,  of  the  city  of 
Chicago,  an  equal  undivided  three-eighths  interest  in  the  land 
purchased  this  day  of  W.  B.  Ogden  and  others,  said  lands 
being  described  as  follows,  *  *  *  at  the  same  price  and 
upon  the  same  terms  upon  which  I  purchased  of  W.  B.  Ogden 
and  others,  reference  for  the  price  and  terms  of  which  is  hereby 
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had  to  the  contract  between  said  Ogden  and  myself.  The 
first  payment,  being  one-eighth  down,  has  not  yet  been  paid 
by  Mr.  Warder,  and  is  still  due,  to  be  paid  on  call. 

[Signed.]  Paul  Cornell." 

By  a  similar  contract,  bearing  the  same  date,  Cornell  sold, 
at  the  same  rates  and  on  like  terms,  two  undivided  eighths  of 
the  said  lands  to  Marcus  A.  Farwell.  All  of  the  above  con- 
tracts were  duly  recorded  about  the  time  of  their  execution, 
except  the  one  from  Cornell  to  Warder,  which  was  not  filed 
for  record  until  the  27th  of  April,  1857. 

Shortly  after  these  sales  to  Cornell,  to-wit,  on  the  28th  of 
November,  1855,  Ogden  executed,  subject  to  said  contracts, 
a  deed  of  trust  to  Hasbrook  Davis  and  J.  P.  Girard  Foster, 
for  the  use  of  J.  C.  Bancroft  Davis  and  James  Thompson,  as 
assignees  of  the  Western  Bank  of  Scotland,  on  the  said  west 
half  of  said  section  26,  and  upon  all  their  rights  and  interests 
under  the  said  contracts.  On  the  16th  of  December,  1860, 
Ogden  and  Sheldon,  as  executors,  and  Ogden  in  his  own 
right,  executed  to  the  same  parties  and  for  the  same  purposes 
a  like  deed  of  trust  on  the  south-east  quarter  of  said  section 
26.  The  first  of  these  trust  deeds  was  recorded  on  the  18th 
of  March,  1S58,  and  the  second  on  the  28th  of  December, 
1860. 

Default  having  been  made  in  the  payment  of  the  purchase 
money  under  the  Cornell  contracts,  except  as  heretofore  stated, 
the  Western  Bank  of  Scotland,  and  others,  on  the  28th  of 
December,  1860,  filed  in  the  Superior  Court  of  Cook  county 
two  several  bills  against  Cornell,  Farwell,  Warder,  and  others, 
by  one  of  which  they  sought  to  obtain  a  decree  for  the  bal- 
ance of  the  purchase  money  due  under  the  contract  of  sale 
from  Ogden  to  Cornell,  of  the  said  west  half  of  section  26, 
and  to  foreclose  and  forever  bar  all  claims  of  the  defendants 
to  the  same  under  said  contract.  By  the  other  of  said  bills 
they  sought  a  like  decree  with  like  effects  as  to  the  south-east 


1882.]  Warder  v.  Cornell  et  al.  177 

Opinion  of  the  Court. 

quarter  of  said  section  26,  under  the  contract  of  Ogden  and 
Sheldon,  as  executors,  with  Cornell.  On  the  7th  of  October, 
1861,  decrees  were  obtained  in  both  these  cases,  in  pursuance 
of  the  prayers  of  the  bills  respectively,  under  which  all  the 
lands  in  controversy  lying  in  section  26  were  sold,  from 
which  sale  it  is  conceded  no  redemption  was  ever  made 
until  the  time  for  redemption  had  expired.  Previous  to  this, 
to-wit,  in  September,  1858,  Ogden  conveyed,  subject  to  his 
contract  with  Cornell,  the  south-west  quarter  of  section  23  to 
Philo  Doolittle,  who,  by  warranty  deed  of  the  date  of  Jan- 
uary 21,  1S61,  conveyed  the  same  to  Farwell,  Cornell  having 
previously,  on  the  6th  of  September,  1859,  also  conveyed 
the  undivided  three-fourths  of  the  same  land  to  Farwell, 
which  deeds  were  all  duly  recorded,  thus  giving  to  the  latter 
a  perfect  title  of  record  to  the  said  south-west  quarter  of  sec- 
tion 23.  The  conveyance  last  referred  to  was  in  pursuance 
of  an  agreement  between  Cornell  and  Farwell,  to  the  effect 
that  the  latter  was  to  abandon  all  interest  in  and  to  the  lands 
in  section  26,  and  assume  the  payment  of  the  balance  due 
under  the  original  contract  between  Ogden  and  Cornell  on 
the  land  in  section  23,  which  was  something  more  than  he 
would  have  been  bound  to  pay  under  the  original  arrange- 
ment for  his  fourth  interest  in  all  the  lands.  In  pursuance 
of  this  agreement  Farwell  fully  paid  the  balance  due  on  the 
land  in  section  23,  which  amounted  to  some  $6000. 

A  few  days  before  the  execution  of  the  conveyance  just 
mentioned,  to-wit,  on  the  3d  of  August,  1859,  Cornell,  for 
the  consideration  as  expressed  in  the  deed,  conveyed  to 
Charles  H.  Atkins  the  said  west  half  of  section  26,  and  on 
the  3d  of  September,  1861,  for  the  consideration  of  $3500, 
as  expressed  in  the  deed,  he  also  conveyed  to  Erastus  S. 
Williams  the  south-east  quarter  of  section  26,  being  the  res- 
idue of  whatever  interest  he  may  at  that  time  have  had  in 
the  lands  originally  purchased  by  him  of  Ogden  and  Sheldon, 
as  executors,  or  of  Ogden  in  his  own  right.     Long  after  the 
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time  for  redemption  under  the  foreclosure  proceedings,  as 
heretofore  stated,  had  expired,  and  before  1870,  Cornell  from 
time  to  time,  as  he  was  able  to  do  so,  purchased  and  obtained 
reconveyances,  in  small  parcels,  for  a  considerable  portion  of 
the  land  originally  purchased  by  him  in  section  26,  which, 
after  holding  for  some  years,  he  sold  and  reconveyed  to  other 
parties,  when  he  finally  became  a  bankrupt,  and  received  his 
discharge  as  such  on  the  31st  of  August,  1S78.  Sometime 
during  the  year  1864,  Farwell  sold  and  conveyed  the  south- 
west quarter  of  section  23  to  the  cemetery  company  for 
$16,000,  which  was  not  fully  paid  for  till  1869. 

It  is  not  pretended  that  appellant  ever  paid  or  offered  to 
pay  anything  whatever  on  the  interest  in  the  land  purchased 
by  him  from  Cornell.  It  is  claimed,  however,  that  the  pro- 
ceeds of  the  sale  of  the  south-west  quarter  of  section  23  to 
the  cemetery  company  were  used  by  Cornell  and  Farwell  in 
redeeming  the  lands  in  section  26  from  the  sale  under  the 
foreclosure  proceedings,  as  heretofore  stated,  and  that  the 
money  thus  obtained  and  used  was  a  common  fund  belonging 
to  appellant,  Cornell  and  Farwell,  in  proportion  to  their 
respective  interests  in  the  land  in  controversy.  But  this  is 
distinctly  denied  by  Cornell  an<jl  Farwell  both,  and  we  feel 
constrained  to  accept  their  version  of  the  matter  upon  this 
question,  as  the  claim  of  appellant  is  unsustained  except  by 
his  own  evidence. 

It  appears  further,  that  as  early  as  in  1868  those'having 
interests  in  these  lands  commenced  making  valuable  improve- 
ments upon  them,  and  that  this  continued  up  to  the  time  of 
filing  the  cross-bill  in  this  case,  without  appellant's  making 
an  objection  or  interposing  any  claim  to  the  property,  so  that 
at  that  time  the  improvements  amounted  to  over  a  half  mil- 
lion of  dollars.  Moreover,  during  all  the  period  intervening 
between  his  purchase  from  Cornell  and  the  filing  of  his  cross- 
bill,— being  a  period  of  over  twenty-five  years, — he  never 
paid,  as  we  have  just  seen,  a  cent  on  his  purchase,  nor  did 
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he,  during  all  that  period,  pay,  or  offer  to  pay,  any  assess- 
ments or  taxes  whatever  on  the  property,  nor  did  he  take 
any  legal  steps  to  enforce  any  supposable  rights  he  had  in 
the  property,  or  call  on  those  occupying  it  and  claiming  it  as 
owners  to  account  to  him  for  the  rents  and  profits,  or  other- 
wise assert  any  acts  of  ownership  over  itj,  and  he  does  not 
even  assign  the  slightest  reason  which  the  law  recognizes  for 
not  doing  so.  And  yet,  in  the  face  of  all  these  uncontro- 
verted  facts,  he  now  asks  that  the  contract  made  by  him  with 
Cornell  over  thirty  years  ago  be  specifically  performed,  as 
against  persons  who  have  in  good  faith  bought  the  property, 
and  spent  hundreds  of  thousands  of  dollars  in  improving  it, 
while  he  stood  by  looking  on  in  silence,  without  objecting  or 
interposing  the  slightest  claim  to  the  same !  To  allow  the 
relief  sought,  under  these  circumstances,  would  be  to  wholly 
disregard  all  the  well  recognized  principles  relating  to  the 
law  of  specific  performance.  Nothing  is  better  settled  than 
that  courts  of  equity  will  not  enforce  the  specific  performance 
of  a  contract  which  has  become  stale,  or  where  the  complain- 
ant himself  is  in  default,  where  no  sufficient  excuse  appears 
for  the  delay  or  for  the  default  of  the  complainant,  as  is 
manifestly  the  case  here. 

But  the  bill  is  sought  to  be  maintained  upon  the  theory 
that  the  original  transaction  between  Cornell,  Warder  and 
Farwell  constitutes  an  express  trust,  against  which  the  Statute 
of  Limitations  does  not  run,  and  that  the  various  contracts 
and  conveyances  relating  to  these  lands  being  of  record,  are 
constructive  notice  of  such  trust.  But  the  fatal  and  conclu- 
sive objection  to  this  theory  is,  that  these  contracts  and  con- 
veyances which  appear  of  record,  so  far  from  showing  any 
trust  or  even  community  of  interest  between  these  parties, 
show  the  contrary.  Subsequent  purchasers,  therefore,  claim- 
ing through  Cornell  or  his  vendors,  in  the  absence  of  express 
notice  of  latent  equities,  can  only  be  affected  by  such  legal 
consequences  as  may  be  fairly  drawn  from  the  record  itself. 
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The  question  then  recurs,  what  were  the  rights  of  Warder 
under  the  original  contracts,  and  of  which  subsequent  pur- 
chasers were  bound  to  take  notice?  It  is  clear  his  rights 
were  entirely  subordinate  to  Cornell's,  under  the  Ogden  and 
Ogden  and  Sheldon  contracts.  Whatever,  therefore,  would 
cut  off  the  rights  of  Cornell  under  these  contracts,  would 
also,  of  necessity,  defeat  Warder's  claims  to  the  land,  whether 
he  had  performed  his  contract  with  Cornell  or  not.  Now,  it 
is  clear,  as  we  have  already  seen,  that  as  to  the  land  in  sec- 
tion 26  Cornell  never  did  pay  for  it,  but,  on  the  contrary,  it 
was  sold  under  the  foreclosure  proceedings  to  pay  the  pur- 
chase money,  from  which  there  was  never  any  redemption ; 
and  by  virtue  of  those  proceedings  the  rights  of  Cornell  and 
all  other  persons,  including  appellant,  claiming  under  those 
contracts,  were  forever  cut  off  and  barred,  and  the  fact  that 
Cornell,  years  afterwards,  repurchased  with  his  own  means 
some  of  these  lands,  could  not  and  did  not  revive  in  appellant 
rights  to  the  property  which  had  been  thus  cut  off.  The 
record  of  these  contracts  further  disclosed  that  Cornell,  in 
his  contract  with  Warder,  expressly  reserved  the  right  to 
declare  a  forfeiture  of  it,  and  resume  possession  of  the  land, 
upon  Warder's  failure  to  make  prompt  payment  of  the  pur- 
chase money,  as  therein  provided,  and  that  long  after  the 
purchase  money  was  due  and  payable,  according  to  the  terms 
of  the  contract,  Cornell,  as  heretofore  shown,  sold  and  con- 
veyed, for  a  valuable  consideration,  the  lands  in  controversy 
to  other  parties,  which  was  in  legal  effect  a  declaration  of 
forfeiture  of  Warder's  contract  with  him,  as  he,  by  the  express 
terms  of  that  contract,  had  a  clear  right  to  do.  It  will  be 
thus  seen  that  the  record  not  only  negatives  the  idea  of  a 
trust,  but  shows  upon  its  face,  to  all  persons  dealing  with 
the  property,  that  Cornell  expressly  reserved  the  right,  in  his 
contract  with  Warder,  to  declare  a  forfeiture  of  the  same  in 
default  of  payment,  and  that  this  right  was  fully  exercised 
by  him  in  making  the  sale  and  conveyance  of  the  property 
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as  just  stated.  And  it  also  further  appears,  from  the  record, 
that  a  similar  right  was  reserved  to  Ogden  and  his  assigns  in 
his  contract  with  Cornell  for  the  sale  of  the  south-west  quarter 
of  section  23,  and  that  such  right  was  subsequently  exercised 
by  Philo  Doolittle,  the  assignee  of  Ogden,  by  his  absolute 
conveyance  of  the  land  to  Farwell  on  January  21,  1861,  as 
heretofore  stated. 

It  thus  clearly  appears,  from  the  record  of  these  trans- 
actions, that  whatever  rights  Warder  may  have  had  under 
his  contract  with  Cornell,  they  have  long  since  been  forfeited, 
unless,  perhaps,  he  was  prepared  to  show  the  right  of  forfeit- 
ure, under  the  circumstances,  was  improperly  exercised,  and 
also  a  legal  excuse  for  the  extraordinary  delay  in  bringing 
suit,  which  has  clearly  not  been  done,  and,  indeed,  could  not 
be  done  under  the  pleadings,  as  now  framed. 

But  waiving  all  these  matters,  and  assuming  the  pleadings 
were  properly  framed  for  such  purpose,  and  coming  right 
down  to  the  extraneous  proofs  relied  on  to  show  an  express 
trust,  we  think  it  manifest  they  are  wholly  insufficient  for 
such  purpose.  The  only  evidence  which  we  regard  as  tending 
to  establish  this  theory  of  the  case,  is  the  testimony  of  the 
appellant  himself,  and  upon  all  material  points  relating  to 
this  question  he  is  flatly  contradicted  by  Cornell,  and  his  own 
conduct,  for  a  period  of  more  than  twenty  years,  is,  when 
tested  by  ordinary  business  experience  and  prudence,  wholly 
inconsistent  with  the  claim  he  now  interposes.  Besides  this, 
the  testimony  of  Farwell  and  others  clearly  shows  that  his 
theory  is  not  sustained  by  the  facts  upon  one  of  the  most 
important  points  in  it.  In  attempting  to  excuse  himself  for 
a  total  failure  to  pay  any  part  of  the  purchase  money,  he 
claims  the  lands  in  section  26,  which  were  sold  under  the 
foreclosure  proceedings,  were  redeemed  with  the  proceeds  of 
the  sale  of  the  lands  in  section  23  by  Farwell  to  the  cemetery 
company,  and  that  his  share  of  such  proceeds  was  more  than 
sufficient  to  pay  his  ratable  proportion  of  the  purchase  money 
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of  all  the  lands  in  controversy.  Now,  the  weight  of  evidence 
clearly  shows,  as  we  have  already  seen,  there  is  not  a  word 
of  truth  in  this  hypothesis ;  and  conceding  the  appellant  to 
be  in  error  about  this,  as  he  manifestly  is,  it  is  too  clear  to 
admit  of  serious  discussion  there  can  be  no  recovery  in  this 
case,  and  it  is  therefore  useless  to  consider  other  questions 
discussed  by  counsel  in  their  briefs. 

The  assumption  that  Warder,  Cornell  and  Farwell  were 
partners  with  respect  to  these  lands,  is  not  at  all  sustained 
by  the  evidence  in  this  record,  and  the  conduct  of  all  the 
parties  conclusively  shows  that  no  such  relation  existed  be- 
tween them,  and  that  they  never  so  understood  it.  The 
weight  of  evidence  perhaps  shows  that  Warder  helped  nego- 
tiate the  original  purchase  of  these  lands,  but  he  never  con- 
tributed anything  towards  paying  for  them ;  and  this  is  all 
the  connection  he  ever  had  with  the  transaction,  outside  of 
his  purchase  from  Cornell,  which  for  more  than  twenty  years, 
so  far  as  any  inference  can  be  drawn  from  his  conduct,  he 
wholly  abandoned.  But  suppose  the  transactions  between 
these  parties  did  constitute  them  partners  originally,  can  it 
seriously  be  contended  that  after  the  lapse  of  twenty-five 
years  or  more  a  bill  in  equity  will  lie  at  the  suit  of  a  partner 
who  has  never  contributed  a  single  cent,  either  in  money  or 
labor,  to  such  partnership,  for  the  purpose  of  winding  up  the 
concern  ?     We  think  not. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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North  Chicago  City  Railway  Company 

v. 

Town  of  Lake  View. 

Filed  at  Springfield  Sept.  28, 1882 — Rehearing  denied  January  Term,  1883. 

Municipal  corporation — power  to  pass  ordinance  protecting  use  of 
its  streets.  An  incorporated  town,  by  its  charter  clothed  with  a  general 
police  power  over  its  streets,  and  also  with  a  like  general  power  over  the 
subject  of  nuisances,  has  the  right  and  authority  to  pass  an  ordinance  requir- 
ing a  city  railway  company  to  make  its  railway  track,  located  in  and  along  any 
of  its  streets,  conform  to  the  requirements  thereof,  so  as  to  enable  wagons, 
carnages  and  other  vehicles  to  pass  over  its  track  without  inconvenience  or 
danger,  and  to  punish  for  a  failure  to  do  so. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Criminal  Court  of  Cook 
county ;   the  Hon.  Thomas  A.  Moran,  Judge,  presiding. 

Mr.  W.  C.  Ctoudy,  for  the  appellant : 

The  railroad  specified  in  the  notice  of  the  supervisor  is  not 
a  horse  railroad,  and  it  does  not  come  within  the  provisions 
of  the  ordinance.  Penal  statutes  and  ordinances  are  to  be 
strictly  construed.  Waddle  v.  Duncan,  63  111.  223 ;  Chicago 
and  Alton  E.  R.  Co.  v.  Howard,  38  id.  414 ;  Chicago  v.  Rumpff, 
45  id.  90;  Bullock  v.  Geomble,  id.  218;  Chicago  and  North- 
western  R.  R.  Co.  v.  Stanbro,  87  id.  195 ;  Lair  v.  Killmer,  1 
Dutch.  525. 

The  ordinance  under  which  the  conviction  was  had  was 
invalid,  for  the  want  of  authority  in  the  board  of  trustees  to 
pass  it.  A  municipal  corporation  can  only  exercise  such 
powers  as  may  be  expressly  conferred  upon  it  by  the  legis- 
lature, or  such  as  are  necessary  to  carry  out  the  powers 
expressly  granted.  Chicago  v.  Rumpff,  45  111.  90  ;  Dillon  on 
Municipal  Corp.  sees.  89,  141 ;  Schott  v.  People,  89  111.  195  ; 
Champaign  v.  Harmon,  98  id.  491 ;  Sherlock  v.  Winnetka,  68 
id.  530 ;    Miller  v.  Goodwin,  70  id.  663 ;    People  v.  Village  of 
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Crotty,  93  id.  180;   Cook  County  v.  McCrea,  id.  236;  Allen  v. 
Insurance  Co.  72  id.  329. 

If  it  should  be  claimed  that  this  ordinance  can  be  sustained 
under  a  general  police  power,  the  answer  is,  first,  that  no 
general  police  power  is  conferred  upon  this  board  of  trustees ; 
and  second,  that  local  improvements  can  not  be  compelled 
under  a  general  police  power,  as  expressly  decided  in  Gridley 
v.  Bloomington,  88  111.  557,  and  Ottawa  v.  Spencer,  40  id.  211. 
See,  also,  Cooley  on  Taxation,  106. 

Mr.  M.  W.  Eobinson,  for  the  appellee : 

So  much  of  the  ordinance  as  is  in  question  in  this  case  is 
a  valid  and  reasonable  exercise  of  the  police  power  of  the 
town  over  the  streets.  Kettering  v.  Jacksonville,  50  111.  39 ; 
Fash  v.  Third  Avenue  By.  Co.  1  Daly,  150;  Begina  v.  Train, 
2  B.  &  S.  640. 

The  things  complained  of  are  in  violation  of  appellant's 
charter,  and  of  the  conditions  under  which  its  tracks  were 
allowed  to  be  laid. 

That  the  supervisor's  notice  was  sufficient,  see  Town  of 
Leiviston  v.  Proctor,  27  111.  419. 

Per  Curiam  :  This  is  an  appeal  by  the  North  Chicago  City 
Eailway  Company  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  conviction  of  the  company 
in  the  Criminal  Court  of  Cook  county,  under  a  town  ordinance 
of  the  town  of  Lake  View,  for  a  failure  on  the  part  of  the 
company  to  make  its  railway  track,  located  in  and  along  one 
of  the  streets  of  the  town,  conform  to  the  requirements  of  the 
town  ordinance,  so  as  to  enable  wagons,  carriages  and  other 
vehicles  to  pass  over  its  tracks  without  inconvenience  or 
danger. 

It  was  held  in  another  case  between  the  same  parties, 
decided  at  the  present  term  of  this  court,  (post,  p.  207,)  that 
the  municipal  authorities  of  the  town  of  Lake  View  are,  by 
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virtue  of  the  provisions  contained  in  its  charter,  clothed  with 
a  general  police  power  over  the  streets  of  the  town,  and  also 
with  a  like  general  power  over  the  subject  of  nuisances,  and 
that  by  virtue  of  these  powers  they  had  the  right  and  authority 
to  declare  the  running  and  operating  its  cars  on  a  street  rail- 
way by  means  of  a  dummy  engine  propelled  by  steam,  in  the 
absence  of  a  legislative  grant  for  that  purpose,  a  nuisance ; 
and  if  we  are  correct  in  the  conclusion  reached  in  that  case, 
it  must  be  conceded  the  town  authorities  had  ample  authority 
to  adopt  the  ordinance  under  which  this  prosecution  was 
instituted,  and  of  this  we  have  no  doubt.  So  far  as  the  facts 
are  concerned  which  were  necessary  to  be  shown  in  order  to 
bring  the  case  within  the  provisions  of  the  ordinance,  we 
have  nothing  to  do  with  them.  They  are  conclusively  settled 
by  the  judgment  of  the  Appellate  Court. 

Conceding,  then,  as  we  must,  the  town  authorities  had  the 
right  to  pass  the  ordinance,  and  that  appellant  is  conclusively 
shown  to  have  committed  a  breach  of  it,  it  follows  the  con- 
viction was  proper,  and  that  the  judgment  of  the  Appellate 
Court  should  therefore  be  affirmed,  which  is  accordingly  done. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott  dissenting. 


C  M.  Capen  et  al. 


The  De  Steiger  Glass  Company. 

Filed  at  Springfield  Sept.  28,  1882— Rehearing  denied  January  Term,  1883. 

1.  Appeal — as  to  the  amount  involved.  Where  the  plaintiff  in  an  action 
of  assumpsit  claimed  $864  as  the  contract  price  on  fifty-four  gross  of  fruit 
jars,  part  of  a  lot  of  five  hundred  gross  sold,  two  hundred  and  ninety-nine 
gross  of  which  were  not  delivered,  and  the  defendant,  by  pleas  of  set-off, 
claimed  damages  exceeding  $1000  for  breach  of  the  contract  of  sale,  and  the 
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plaintiff  recovered  judgment  for  $450,  which  was  affirmed  in  the  Appellate 
Court,  it  was  held,  that  an  appeal  would  lie  to  this  court  from  the  Appellate 
Court,  as  more  than  the  sum  of  $1000  was  involved. 

2.  Same — reviewing  controverted  facts.  In  assumpsit  to  recover  the 
price  of  goods  sold  and  delivered,  where  the  defendant  sets  up  a  special  con- 
tract for  the  sale  and  delivery  of  a  much  larger  quantity,  and  a  breach  thereof, 
and  the  evidence  is  conflicting,  the  finding  of  the  facts  by  the  Appellate  Court 
the  same  as  by  the  jury  and  trial  court,  is  conclusive  upon  this  court,  and  by 
the  Practice  act  no  assignment  of  error  can  be  allowed  to  call  in  question  such 
finding. 

3.  Evidence — questioning  evidence  called  out  on  cross-examination. 
Counsel  will  not  be  allowed  to  cross-examine  a  witness,  and  if  the  testimony 
elicited  is  not  satisfactory,  have  it  excluded.  A  party  will  not  be  allowed  to 
experiment  with  a  witness  in  this  way. 

4.  Same — letters  from  strangers  to  suit  not  admissible.  A  postal  card 
and  a  letter  received  by  a  party  to  a  suit  from  a  third  person  in  reply  to  let- 
ters by  such  party  in  relation  to  the  matters  in  litigation,  are  not  admissible 
as  evidence  for  such  party.  The  testimony  of  the  persons  writing  such  let- 
ters should  be  taken  in  the  usual  way,  so  that  they  might  be  subject  to  cross- 
examination. 

5.  Measure  of  damages— /or  neglect  to  supply  articles  sold  and 
agreed  to  be  delivered.  The  true  measure  of  damages  for  a  breach  of  a 
contract  to  sell  and  deliver  five  hundred  gross  of  fruit  jars,  a  part  of  which 
only  were  delivered,  is  the  difference  between  the  contract  price  and  the 
market  value  of  such  articles  at  the  time  and  place  fixed  by  the  contract  for 
delivery.  If  such  articles  can  not  be  had  in  the  market  where  by  the  con- 
tract they  were  to  have  been  delivered,  they  may  be  bought  in  the  nearest 
market,  and  the  additional  cost  of  getting  them  there  will  be  the  cost  in  the 
market  where  they  were  to  be  delivered. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
McLean  county ;  the  Hon.  Owen  T.  Keeves,  Judge,  presiding. 

This  was  an  action  of  assumpsit,  brought  by  the  De  Steiger 
Glass  Company,  against  C.  M.  &  J.  S.  Capen,  to  recover  the 
price  of  fifty-four  gross  of  Mason's  patent  fruit  jars,  sold  and 
delivered.  The  contract  price  was  $16  per  gross.  The  defence 
was  that  the  plaintiff  had  sold  and  agreed  to  deliver  to  the 
defendants  five  hundred  gross.  There  was  a  contract  between 
the  parties  for  eight  car  loads,  or  five  hundred  gross,  of  the 
fruit  jars,  for  the  price  above  stated.     Of  these,  one  hundred 
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and  forty-seven  gross  were  delivered  and  paid  for,  and  fifty- 
four  gross  were  delivered  and  not  paid  for,  leaving  a  deficiency 
of  two  hundred  and  ninety-nine  gross  not  delivered.  The 
price  of  the  fifty-four  gross  was  $864. 

Under  the  defendants'  pleas  of  set-off,  proof  was  intro- 
duced, and  not  disputed,  that  they  were  entitled  to  a  credit 
of  $50  for  defective  goods,  and  $110.50  for  shortage  of  covers, 
and  for  expenses  of  a  trip  to  La  Salle  of  $4.  The  sole  con- 
troversy was  over  the  other  items,  arising  from  the  failure  to 
deliver  the  two  hundred  and  ninety-nine  gross.  The  defend- 
ants claimed,  both  in  their  pleadings  and  testimony,  that 
they  were  only  able  to  purchase  two  hundred  and  thirteen 
and  one-half  gross  at  any  price,  anywhere,  and  that  these 
were  bought  at  Pittsburg,  and  cost  them  $5  a  gross  more  than 
the  contract  price  with  the  plaintiff,  and  that  they  paid  for 
freight  on  same,  $104.78,  leaving  eighty-five  and  a  half  gross 
that  the  defendants  were  unable  to  obtain  anywhere.  Under 
their  fourth  plea  they  set  up  that  their  loss  upon  these  eighty- 
five  and  a  half  gross  was  $8  per  gross. 

The  account  contended  for  by  defendants  was  as  follows : 

For  defective  goods,.     -      - $50.00 

"     shortage  of  covers, 110.50 

"     trip  to  La  Salle, 4.00 

"     jars  bought  at  Pittsburg,  $5  additional  price  -  1047.50 

"     additional  freight  on  them, 104.78 

"     the  85J  gross  (at  least) 427.50 

Total,      -      - $1764.28 

Contra, 864.00 

$900.28 
Instead  of  this  amount  in  favor  of  the  defendants,  the 
judgment  against  them  was  for  $450.  From  this  judgment 
the  defendants  appealed  to  the  Appellate  Court  for  the  Third 
District,  where  the  judgment  was  affirmed,  and  that  court 
granted  an  appeal  to  this  court. 
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Messrs.  Williams,  Burr  &  Capen,  for  the  appellants : 

On  motion  to  dismiss,' we  say  this  court  has  decided  that 
what  is  actually  in  controversy  under  pleas  of  set-off  should 
be  taken  into  consideration.  Moshier  v.  Shear,  100  111.  469; 
BaberY.  Pittsburg,  Cm.  and  St.  Louis  R.  R.  Co.  93  id.  342. 

In  case  of  breach  of  contract,  the  injured  party,  after  using 
reasonable  exertions  to  make  his  loss  as  small  as  possible, 
is  entitled  to  all  the  damages  naturally  arising  therefrom, 
and  which  was  within  the  contemplation  of  the  parties  to  the 
contract.  White  v.  Miller,  78  N.  Y.  393 ;  Mihills  Manf.  Co. 
v.  Day,  50  Iowa,  250. 

While  the  usual  basis  for  damages  is  the  market  price  of 
the  article  at  the  time  and  place  of  delivery,  still,  where 
there  is  no  market  value  at  that  place  at  that  time,  the  evi- 
dence at  other  markets  is  admissible.  There  is  no  fixed  rule 
upon  the  subject.  The  only  question  is,  under  all  the  cir- 
cumstances, what  is  just  compensation  for  the  loss  sus- 
tained. Thome  v.  McVeagh,  75  111.  81 ;  Dana  v.  Fiedler,  12 
N.  Y.  40;   Coweta  Falls  Manf.  Co.  v.  Rogers,  19  Ga.  416. 

Hearsay  is  never  admissible  where  better  testimony  can  be 
adduced.  To  admit  it,  is  error.  1  Phillips  on  Evidence, 
169;  Mima  Queen  v.  Hepburn,  7  Cr.  290;  Everingham  v. 
Mesroon,  2  Brev.  461;  Page  v.  Parker,  40  N.  H.  47;  Corey 
v.  McDaniel,  42  111.  512;  Bishop  v.  Georgeson,  60  id.  484. 

And  this  rule  applies  as  strongly  to  market  values  as  to 
evidence  of  anything  else.  Heath  v.  West,  26  N.  H.  191 ; 
Kost  v.  Bender,  25  Mich.  515;  Powell  v.  Governor,  9  Ala. 
(N.  S.)  36;   Green  v.  Caulk,  16  Md.  556. 

Messrs.  Stevenson  &  Ewing,  for  the  appellee : 

Unless  the  amount  involved  was  $1000,  exclusive  of  costs, 
this  court  has  no  jurisdiction.  This  can  not  be  shown  by 
the  pleadings,  and  it  must  appear  from  the  finding  of  the 
lower  court.  Lewis  v.  Shear,  93  111.  121;  Piper  v.  Jackson, 
9S  id.  389. 
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This  court  can  not  look  into  the  evidence,  but  must  take 
the  facts  to  be  as  found  by  the  Appellate  Court.  The  case 
depends  entirely  upon  questions  of  fact,  which  this  court  is 
precluded  from  considering. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  action  was  brought  by  the  De  Steiger  Glass  Company, 
against  C.  M.  &  J.  S.  Capen,  to  recover  for  fifty-four  gross 
of  the  Mason  patent  fruit  jars,  at  the  rate  of  $16  per  gross, 
which  plaintiff  had  sold  and  delivered  to  defendants.  There 
is  no  controversy  as  to  the  number  of  jars  plaintiff  had 
delivered  to  defendants,  nor  as  to  the  number  not  paid  for, 
or  as  to  the  price.  The  defence  insisted  upon  is,  that  plain- 
tiff had  contracted  to  sell  and  deliver  to  defendants  five 
hundred  gross  of  such  jars,  at  prices  agreed  upon,  but  had 
failed  to  deliver  two  hundred  and  ninety-nine  gross,  and  by 
reason  of  such  failure  defendants  had  sustained  damages  in 
excess  of  any  sum  due  plaintiff,  which  they,  by  their  pleas, 
offered  to  set  off  against  the  claim  of  plaintiff,  and  asked 
for  a  judgment  over  for  any  sum  that  might  appear  to  be 
due  to  them.  The  cause  was  submitted  to  a  jury  in  the  cir- 
cuit court,  who  returned  a  verdict  for  plaintiff,  and  assessed 
its  damages  at  $500.  A  motion  for  a  new  trial  was  entered. 
Plaintiff  thereupon  entered  a  remittitur  of  $50,  and  the  court 
overruled  the  motion  for  a  new  trial  and  rendered  judgment 
on  the  verdict  for  $450  in  favor  of  plaintiff.  That  judgment 
was  affirmed  in  the  Appellate  Court,  and  defendants  bring 
the  case  to  this  court  on  appeal. 

A  motion  has  been  made  to  dismiss  this  appeal  because 
the  sum  of  $1000,  exclusive  of  costs,  is  not  involved.  That 
motion  was  reserved  to  the  final  hearing,  that  it  might  be 
more  fully  considered  than  it  could  be  on  a  mere  motion. 
The  question  as  to  the  jurisdiction  of  this  court  to  hear  the 
appeal  has  been  fully  and  carefully  considered,  and  a  major- 
ity of  the  court  are  of  opinion  the  case  falls  within  the  rule 
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declared  in  Moshier  v.  Shear,  100  111.  469,  and  that  on  the 
authority  of  that  decision  the  motion  to  dismiss  the  appeal 
should  be  overruled.  On  this  point  in  the  case  the  writer  of 
this  opinion  does  not  agree  with  the  majority  of  the  court. 

Of  the  set-off  pleaded,  defendants,  by  the  judgment  of  the 
trial  court,  were  allowed  $414,  which  was  deducted  from  the 
amount  of  plaintiff's  claim.  The  amount  of  damages  sus- 
tained by  defendants  on  account  of  the  alleged  breach  of  their 
contract  with  plaintiff  could  only  be  ascertained  from  the 
evidence,  which  was  quite  conflicting.  It  was  the  province  of 
the  jury  to  weigh  the  evidence  and  determine  the  facts.  That 
was  done,  and  since  the  Appellate  Court,  by  the  affirmance 
of  the  judgment,  found  the  facts  the  same  way,  the  finding 
of  the  latter  court  is  conclusive  upon  this  court,  and  by  the 
Practice  act  no  assignment  of  error  shall  be  allowed  which 
shall  call  in  question  the  determination  of  the  inferior  or 
Appellate  Court  upon  controverted  questions  of  fact,  in  cases 
like  the  one  being  considered.  It  only  remains,  therefore, 
to  consider  such  questions  of  law  as  arise  upon  the  record. 

Two  objections  are  insisted  upon  as  being  fatal  to  the 
present  judgment :  First,  that  the  court  admitted  improper 
evidence  for  plaintiff,  and  refused  proper  evidence  tendered 
by  defendants ;  and  second,  that  the  court  erred  in  giving 
and  refusing  instructions.  Most  complaint  is  made  as  to 
the  testimony  of  the  witness  De  Steiger.  It  will  be  seen  on 
examination  that  the  testimony  of  that  witness,  as  given  on 
his  direct  examination,  is  unexceptionable.  That  part  of  his 
evidence  to  which  objection  is  taken,  was  brought  out  on 
cross-examination  of  the  witness  by  counsel  now  insisting  it 
is  improper.  Of  that  there  can  be  no  just  ground  for  com- 
plaint. Counsel  will  not  be  allowed  to  cross-examine  a  wit- 
ness, and  if  the  testimony  elicited  is  not  satisfactory,  have  it 
excluded.  That  would  enable  a  party  to  experiment  with  a 
witness,  which  is  not  allowable.  The  same  may  be  said  as 
to  the  testimony  of  other  witnesses  to  which  exceptions  were 


1883.]  Capen  et  at.  v.  DeSteiger  Glass  Co.  191 

Opinion  of  the  Court. 

taken.  In  the  action  of  the  court  in  refusing  to  exclude 
testimony  called  out  by  defendants  on  cross-examination, 
there  was  no  error  hurtful  to  defendants.  Nor  was  there 
any  error  in  the  ruling  of  the  court  in  excluding  testimony 
tendered  by  defendants.  A  postal  card  and  a  letter  received 
by  mail  from  manufacturers  or  dealers  in  the  class  of  goods 
in  controversy,  in  answer  to  letters  addressed  to  them,  were 
offered  by  defendants,  as  evidence,  but  the  court  refused  to 
allow  them  to  be  read  to  the  jury.  It  is  not  perceived  on 
what  principle  these  letters  could  be  admitted  as  legitimate 
evidence.  If  it  were  desirable  to  prove  the  facts  to  which  the 
letters  refer,  the  depositions  of  the  parties  should  have  been 
taken  in  the  usual  mode,  or  the  witnesses  produced  in  open 
court,  that  they  might  be  subjected  to  cross-examination.- 

As  respects  the  measure  of  damages  for  the  alleged  breach 
of  the  contract  pleaded,  the  law  is,  defendants  would  be  enti- 
tled to  recover  the  difference  between  the  contract  price  and 
the  market  value  of  such  articles  at  the  time  and  place  fixed 
by  the  contract  for  delivery.  If  the  articles  could  not  then 
be  had  in  the  market  where,  by  the  contract,  they  were  to  be 
delivered,  the  rule  is  they  may  be  bought  in  the  nearest  mar- 
ket, and  the  additional  cost  of  getting  the  goods  there  would 
be  the  cost  in  the  market  where  they  were  to  be  delivered. 
It  will  be  seen  the  instructions  given  conform  with  sufficient 
accuracy  to  this  view  of  the  law,  and  there  was  no  error  that 
could  affect  injuriously  the  defence  made  in  the  rulings  of 
the  court  in  giving  and  refusing  instructions.  Indeed,  the 
instructions,  considering  them  altogether,  state  the  law  as 
favorably  for  defendants  as  they  had  any  right  to  ask  to  have 
it  given  to  the  jury. 

No  error  appearing  in  the  record  that  can  be  reviewed  in 
this  court,  the  judgment  of  the  Appellate  Court  must  be 
affirmed,  which  is  done. 

Judgment  affirmed. 
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Abial  B.  Sawyer  et  al. 

v. 
Solomon  Moyer  et  al. 

Filed  at  Springfield  Sept.  28,  1882 — Rehearing  denied  January  Term,  1883. 

Appeal — creditor's  bill  involves  no  freehold,  so  as  to  give  appeal  directly 
to  this  court.  A  creditor's  bill  to  set  aside  fraudulent  conveyances  of  a 
debtor,  and  subject  the  lands  conveyed  to  sale  for  the  payment  of  the  cred- 
itor's judgment,  does  not  involve  any  freehold,  and  therefore  no  appeal  lies 
directly  from  a  decree  of  the  trial  court  dismissing  such  bill,  to  this  court. 

Appeal  from  the  Circuit  Court  of  Tazewell  county;  the 
Hon.  Ninian  M.  Laws,  Judge,  presiding. 

Mr.  A.  B.  Sawyer,  Messrs.  Cohrs  &  Eider,  and  Mr.  Wm. 
Don  Maus,  for  the  appellants. 

Messrs.  Prettyman  &  Dougherty,  for  the  appellees. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  was  a  creditor's  bill,  and  was  brought  by  Abial  B. 
Sawyer,  and  other  judgment  creditors  of  Solomon  Moyer, 
against  Solomon  Moyer,  Henry  Moyer,  Sarah  Ann  Moyer,  and 
Mary  Moyer,  in  the  circuit  court  of  Tazewell  county.  The 
recovery  of  judgments  at  law  in  favor  of  complainants  against 
Solomon  Moyer  is  set  forth  in  the  bill,  and  then  it  is  alleged, 
that  at  the  time,  and  after  the  indebtedness  to  complainants 
was  contracted,  Solomon  Moyer  was  the  owner  of  valuable 
real  estate  in  Tazewell  and  McLean  counties,  and  that  after- 
wards,— but  before  complainants  recovered  their  judgments 
at  law  against  him, — Solomon  Moyer  conveyed  a  part  of  his 
real  estate  to  Henry  Moyer,  and  another  part  to  Sarah  Ann 
Moyer;  that  subsequently,  Henry  Moyer  and  Sarah  Ann 
Moyer  conveyed  such  real  estate  to  Mary  Moyer,  and  that  such 
conveyances  were  all  colorable,  and  made  without  any  valuable 
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consideration,  with  a  view  to  hinder  and  delay  the  creditors  of 
Solomon  Moyer  in  the  collection  of  their  judgments  against 
him.  It  is  further  alleged  that  Solomon  Moyer  has  now  no 
other  property,  real  or  personal,  subject  to  levy  and  sale  on 
execution.  Answering,  defendants  admitted  the  recovery  of 
the  several  judgments  mentioned,  by  complainants,  against 
Solomon  Moyer,  and  also  the  several  conveyances  as  alleged 
in  the  bill,  but  assert  the  good  faith  of  the  transactions,  and 
the  conveyances  were  all  bona  fide  sales,  for  a  full  and  valu- 
able consideration,  and  with  no  view  to  hinder  and  delay  the 
creditors  of  Solomon  Moyer  in  the  collection  of  their  just 
claims  against  him.  Eeplications  were  filed  to  the  answers 
of  defendants,  and  the  cause  was  submitted  upon  the  issue 
made  by  the  pleadings  and  the  proofs  taken.  The  court 
found  for  defendants,  and  dismissed  the  bill,  and  complain- 
ants bring  the  case  directly  to  this  court  on  appeal. 

It  is  not  perceived  on  what  ground  this  court  has  jurisdic- 
tion to  hear  this  appeal.  Certainly  no  freehold  is  involved. 
The  prayer  of  the  bill  is,  that  the  several  conveyances  made 
by  Solomon  Moyer  to  his  co-defendants  be  declared  fraudu- 
lent as  to  complainants,  and  the  lands  subjected  to  the  pay- 
ment of  their  respective  judgments,  in  like  manner  as  if  the 
title  to  the  property  still  remained  in  the  judgment  debtor. 
It  would  seem  that  in  such  a  case  the  title  to  the  property 
is  no  more  involved  than  in  a  proceeding  to  foreclose  a  mort- 
gage and  subject  the  lands  to  the  payment  of  the  mortgage 
indebtedness.  As  between  the  defendants,  a  court  of  equity 
would  not  interfere  to  set  aside  any  of  the  conveyances,  but 
would,  for  all  purposes,  treat  them  as  valid,  no  matter  with 
what  view  they  had  been  executed.  The  utmost  that  could 
be  done,  in  any  event,  would  be  to  subject  the  lands  in  the 
present  holders  to  the  payment  of  complainants'  judgments, 
and  that  might,  or  might  not,  involve  the  title  to  the  lands. 
Should  defendants  pay  off  the  judgments,  or  redeem  the  lands 
in  case  of  a  sale,  that  would  relieve  the  land  of  all  burdens, 
13-105  III. 
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and  leave  the  title  perfect  in  the  judgment  debtor's  grantees, 
in  like  manner  as  the  payment  of  the  mortgage  indebtedness 
would  relieve  the  land  of  all  burdens,  and  leave  the  title  per- 
fect in  the  grantee  of  the  mortgagor. 
The  appeal  will  be  dismissed. 

Appeal  dismissed. 


Dugald  A.  McMillan 

v. 
Ebenezer  James  et  al. 

Filed  at  Ottawa  November  20,  1882 

1.  Akbitkation  and  AWAHD^-certainty  in  the  award.  The  matters 
involved  in  a  suit  in  chancery  instituted  for  the  dissolution  of  a  partnership 
existing  between  the  parties,  for  an  accounting,  and  for  the  appointment  of 
a  receiver,  etc.,  were  referred  to  arbitrators.  The  business  of  the  firm  was 
the  manufacture  and  sale  of  lumber.  One  clause  of  the  award  provided 
"that  the  two-thirds  interest  in  the  land  occupied  by  E.  J.  (one  of  the  part- 
ners,) for  his  saw-mill,  be  charged  to  him  at  $10  per  acre, — descriptions  and 
acres  being  as  follows:"  giving  a  description  of  the  land,  the  number  of  acres, 
and  the  amount  as  being  $307.33.  On  objection  that  it  was  uncertain  from 
the  award  whether  the  partner  E.  J.  was  to  have  title  to  the  land  described 
in  this  clause  at  the  sum  of  $307.33,  or  whether  that  sum  was  to  be  charged 
to  him  for  the  use  of  the  land,  it  Avas  considered,  reading  that  clause  by  itself 
would  raise  a  doubt  in  that  respect.  But  subsequent  clauses  in  the  award 
found  that  the  partnership  did  not  own  any  of  the  improvements  on  the  land 
so  described,  and  directed  that  the  partners  convey  all  the  partnership  lands, 
including  the  tract  occupied  by  the  mill,  to  the  receiver,  to  be  sold  for  part- 
nership purposes.  This  cleared  up  the  uncertainty  complained  of,  and 
showed  that  the  partner  E.  J.  was  not  to  have  title  to  the  land  so  occupied 
by  him,  but  was  to  be  charged  $307.33  for  its  use  and  occupation. 

2.  Same — award  to  be  liberally  construed.  An  award  being  the  judg- 
ment of  a  tribunal  of  the  parties'  own  choosing,  should  be  liberally  construed 
to  sustain  it. 

3.  Same— what  is  embraced  in  the  submission — as  to  the  scope  of  a  bill 
in  chancery — allowance  of  interest  on  money  advanced  by  a  partner.  A 
bill  in  chancery  for  the  dissolution  of  a  partnership,  the  appointment  of  a 
receiver,  and  the  settlement  of  the  partnership  accounts,  in  a  statement  of 
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the  condition  of  the  firm  as  to  solvency,  under  the  head  of  its  indebtedness, 
gave  the  following:  "For  capital  invested  therein  by  complainants  jointly, 
$33,416.57,  "and  "for  capital  invested  therein  by  James  alone,  $20,295.70;" 
but  it  appeared  therein  that  this  last  item  was  paid  by  James  to  save  the 
partnership  property,  in  which  he  was  interested,  from  sale  under  mortgage 
for  a  debt  owing  by  the  firm,  and  which  he  was  not  required  to  pay  alone  by 
any  partnership  arrangement:  Held,  that  the  mention  in  the  bill  of  this  sum 
as  capital  invested  by  James,  should  not  be  taken  as  meaning  anything  more 
than  that  it  was  money  advanced  by  him  for  the  use  of  the  partnership,  and 
that  such  characterization  would  not  preclude  him  from  the  right  to  interest 
on  the  sum  so  paid  by  him.  So,  on  a  submission  to  arbitration  of  the  matters 
involved  in  the  bill,  the  question  of  the  allowance  of  such  interest  was  proper 
to  be  considered  by  the  arbitrators. 

4.  Same — award  not  defeated  by  a  conditional  sale  by  one  of  the  parties. 
Where  an  award  is  made,  under  a  submission  of  a  bill  in  chancery  for  the 
settlement  of  partnership  matters  to  arbitration,  that  two  of  the  partners 
holding  partnership  lands  in  trust  for  the  firm  shall  convey  the  same  to  a 
receiver  appointed  by  the  court,  to  be  sold  for  the  benefit  of  the  firm,  the 
fact  that  one  of  the  partners  so  holding  the  title  in  trust  has  made  a  condi- 
tional sale  of  the  same,  to  be  binding  if  he  shall  within  two  years  acquire  the 
title,  will  afford  no  ground  for  refusing  judgment  on  the  award  and  for  setting 
it  aside.  Such  an  arrangement  would  not  embarrass  the  title,  or  interfere 
with  the  ability  of  the  partners  holding  the  title  to  convey  it  to  the  receiver, 
or  affect  the  sale  of  the  lands  to  be  made  by  him. 

5.  Subrogation — to  mortgage  lien  a  joint  owner  is  compelled  to  pay 
to  protect  his  own  interest.  Where  two  partners  purchase  lands  in  trust  for 
the  firm,  giving  a  mortgage  back  to  secure  the  purchase  money,  which  the 
whole  firm  is  to  pa3T,  but  neglects  to  do,  and  one  of  the  partners  is  compelled 
to  pay  the  debt  to  protect  his  own  interest  and  save  the  property  from  sale 
under  a  power  in  the  mortgage,  he  will  have  a  clear  right  to  be  subrogated 
to  the  lien  of  the  mortgagee. 

6.  Practice — time  to  make  objection.  An  objection  to  the  entry  of: 
judgment  upon  an  award  made  under  a  submission  by  order  of  the  court, 
which  might  be  obviated  by  further  evidence  in  the  court  below,  comes  too 
late  when  made  in  this  court  for  the  first  time.  To  be  availed  of  it  should 
be  made  in  the  court  below,  so  as  to  give  an  opportunity  to  meet  and  remove 
the  ground  of  objection. 

7.  Chancery — complainant  not  limited  to  the  particular  relief  prayed 
for.  A  complainant  in  a  bill  with  a  prayer  for  general  relief,  may  have  such 
relief  as  the  facts  stated  in  the  bill,  and  proven,  entitle  him  to,  without  his 
having  in  the  bill  claimed  or  averred  title  to  that  particular  relief. 

8.  Same — complainant  not  bound  by  incorrect  conclusion  from  facts. 
A  complainant  in  a  bill  should  not  be  concluded  by  a  statement  therein,  when 
it  is  manifest  that  it  is  an  incorrect  conclusion  from  the  actual  facts  stated. 
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Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in  that  court  on  appeal  from  the  Circuit  Court 
of  Stephenson  county;  the  Hon.  William  Brown,  Judge, 
presiding. 

Mr.  J.  A.  Crain,  for  the  plaintiff  in  error : 

The  award  is  void  for  uncertainty,  and  because  it  can  not 
be  known  thereby  whether  James  is  to  have  the  land  men- 
tioned in  the  17th  clause  or  not.  Ingram  v.  Wetmore,  75  111. 
31 ;  McDonnell  v.  Bacon,  3  Scam.  428 ;  Tucker  v.  Page,  69 
111.  179;  Alfred  v.  Kankakee  R.  R.  Co.  92  id.  609. 

The  bill  fixes  the  character  of  the  money  on  which  interest 
was  allowed,  as  capital  invested,  upon  which,  per  se,  interest 
is  not  allowable.  Moss  v.  McCall,  75  111.  190  ;  Tutt  v..  Lund, 
50  Ga.  339  ;  Beachams  v.  Eckford,  2  Sandf.  Ch.  127;  2  Lind- 
ley  on  Partnership,  786. 

It  was  improper  to  allow  interest  in  the  award  as  to  mat- 
ters in  which  none  was  claimed  in  bill  which  was  referred. 
Merritt  v.  Thompson,  27  N.  Y.  229  ;  Chase  v.  Strain,  15  N.  H. 
538  ;  In  re  Williams,  4  Denio,  199  ;  Race  v.  Sullivan,  1  Bradw. 
9S;  Mills  v.  Hany,  35  111.  174;  Udall  v.  Steamship  "Ohio," 
17  How.  18;  Chester  v.  Lewis,  29  111.  503;  Prescott  v.  Max- 
well, 48  id.  83;  Herman  v.  Shrader,  74  id.  160. 

As  to  the  effect  of  the  sale  by  James  after  the  award  but 
before  decree,  see  Eastman  v.  Armstrong,  26  111.  218;  Burn- 
sides  v.  Potts,  23  id.  415;  Adams  v.  Bradley,  12  Mich.  349. 

Mr.  Henry  C.  Hyde,  for  the  defendants  in  error : 
Arbitrators  being  a  tribunal  of  the  parties'  own  selection, 

every  presumption  will  be  indulged  to  sustain  their  award. 

Hadaicay  v.  Kelly,  78  111.  286  ;  Burrows  v.  Guthrie,  61  id.  70 ; 

Darst  v.  Collier,   86  id.  96 ;     Henrickson  v.  Reinback,   33  id. 

299 ;  McDonald  v.  Amout,  14  id.  58. 

The  award  finding  these  lands  partnership  property,  and 

partnership  liabilities,  exceeding  $60,000,  properly  directed 
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a  conveyance  and  sale  of  them  to  pay  debts  of  the  firm.  A 
court  of  equity  would  have  done  the  same  thing.  Collyer  on 
Partnership,  (6th  ed.)  sec.  3S3 ;  3  Kent's  Commentaries,  sec. 
64;  Bopp  v.  Fox  et  al.  63  111.  540;  Ruffner  v.  McConnel,  17 
id.  212  ;'Gudgell  v.  Pettigrew,  26  id.  305. 

Certainty  to  a  common  intent  is  all  that  is  required  under 
the  rule  that  an  award  must  be  certain.  Tucker  v.  Page,  69 
111.  179 ;  Burrows  v.  Guthrie,  61  id.  70. 

The  clause  charging  James  a  certain  sum  for  the  premises 
occupied  by  him  for  a  saw-mill,  is  explained  by  a  subsequent 
direction  requiring  him  to  convey  the  same  to  the  receiver, 
to  be  sold  with  the  other  partnership  property.  This  shows 
the  charge  was  for  the  prior  use  of  the  property  only. 

The  complainant  is  not  concluded  by  stating,  as  a  legal 
conclusion,  that  certain  payments  for  the  firm  were  capital 
invested.  His  rights  will  depend  upon  the  actual  facts  stated. 
Allen  et  al.  v.  Woodruff  et  al.  96  111.  10. 

It  is  objected  that  no  interest  could  be  allowed  because 
not  specifically  prayed  for  in  the  bill.  Under  the  general 
prayer  it  could  be  allowed  if  justified  by  the  facts  stated  in 
the  bill.  Hopkins  et  al.  v.  Snedaker,  71  111.  449 ;  Stanley  v. 
Valentine,  79  id.  544. 

As  to  James'  right  to  subrogation,  see  Jacques  et  al.  v. 
Fackney  et  al.  64  111.  87 ;  City  National  Bank  of  Ottawa  v. 
Dudgeon,  65  id.  11 ;  Billings  v.  Sprague,  49  id.  509 ;  Phones 
v.  Barher,  49  id.  379;  Kirkpatrick  v.  Howk,  80  id.  122; 
Simpson  v.  Gardner,  97  id.  237. 

The  right  of  a  trustee  in  equity  to  be  reimbursed,  princi- 
pal and  interest,  for  money  voluntarily  paid  in  discharging 
an  incumbrance  on  trust  property,  is  well  settled.  Hill  on 
Trustees,  (3d  Am.  ed.)  572  ;  Murray  v.  De Rottenham,  6  Johns. 
Ch.  52  ;  King  v.  Cushman,  41  111.  31 ;  Quackenbush  v.  Leonard, 
9  Paige,  334;  Drapers.  Gordon,  4  Sandf.  Ch.  210;  McClana- 
han  v.  Henderson,  2  A.  K.  Marsh.  388. 
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If  there  was  anything  in  the  objection  that  James  had  put 
it  out  of  his  power  to  perform  the  award,  by  a  sale  of  the 
property,  it  should  have  been  raised  in  the  court  below  to 
the  rendition  of  judgment  on  the  award,  and  comes  now  too 
late.  Duncan  v.  Fletcher,  Breese,  252 ;  Gudgell  v.  Pettigrew, 
20  111.  305 ;   Barrows  v.  Guthrie,  61  id.  70. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

Ebenezer  James  and  Augustus  T.  Stelle  filed  their  bill  of 
complaint  in  the  Stephenson  county  circuit  court,  against 
Dugalcl  McMillan,  May  22,  1878,  praying  for  a  dissolution 
of  the  partnership  between  the  parties,  an  accounting,  the 
appointment  of  a  receiver,  and  for  relief  generally.  The 
bill  alleged  a  verbal  co-partnership  was  formed  in  1871, 
between  the  complainants,  who  were  residents  of  Wisconsin, 
where  they  had  been  engaged  in  mr  "acturing  lumber,  and 
the  defendant,  who  was  carrying  oy  ^ber  yard  at  Free- 

port,  Illinois,  the  partnership  be?  -  a  to  do  a  lumber 

business  at  Freeport,  and  all  tiki'*,  ,a,s  agreed  to  being,  that 
complainants  should  each  share  one-fourth,  and  defendant 
one-half,  the  profits  and  losses,  and  defendant  to  devote  his 
entire  time  and  attention  to  the  business.  A  receiver  of  the 
firm  assets  was  appointed,  the  defendant  filed  his  answer  to 
the  bill,  and  at  the  March  term,  1880,  of  the  circuit  court, 
the  parties  agreed  to  submit  the  cause  to  arbitration,  and  in 
accordance  with  their  written  stipulation  the  court  made  an 
order  of  reference  and  submission  of  the  "cause  and  the 
matters  involved  in  said  suit,  the  same  being  for  a  full  and 
final  settlement  of  the  partnership,"  to  the  arbitration  of 
three  persons  chosen  by  the  parties.  The  arbitrators  made 
their  award  on  the  4th  day  of  September,  1880,  and  the 
complainants  filed  a  copy  of  the  award  in  the  circuit  court, 
at  its  September  term,  1880,  and  at  the  December  term, 
18S0,  moved  for  judgment  on  the  award,  and  the  defendant 
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filed  objections.  The  motion  was  heard  at  the  March  term, 
1SS1,  and  the  defendant's  objections  were  overruled,  and  a 
decree  rendered  upon  the  award.  Defendant  brought  this 
writ  of  error  to  reverse  the  decree. 

The  question  which  is  presented  is  upon  the  sufficiency  of 
the  objections  to  the  entry  of  judgment  on  the  award.  There 
is  no  pretense  of  any  fraud  or  misconduct  whatever  in  respect 
of  the  making  of  the  award. 

There  were  several  specific  objections  to  the  award  filed  in 
the  court  below,  one  of  which  was,  that  the  17th  clause  of  the 
award  is  indefinite  and  uncertain.     That  clause  is  as  follows : 

"17.  That  the  two-thirds  (§)  interest  in  the  land  occupied 
by  Ebenezer  James  for  his  saw-mill,  be  charged  to  him  at 
$10  per  acre, — descriptions  and  acres  being  as  follows  :  The 
undivided  two-thirds  (§■)  of  lot  two  (2),  section  six  (6),  town 
forty-one  (41)  north,  range  15  west,  containing  forty-six  (46) 
and  y1^  acres,  according  to  government  survey,  and  amount- 
ing to  $307.33." 

It  is  said  to  be  uncertain  whether  James  is  to  have  title 
to  the  land  described  in  this  clause  at  $307.33,  or  whether 
that  sum  is  to  be  charged  to  James  for  the  use  of  the  land. 
Beading  the  clause  by  itself  does  raise  a  doubt  in  this  respect. 
This  two-thirds  interest  was  the  interest  of  the  partnership 
in  the  land,  the  title  standing  in  the  names  of  James  and 
McMillan,  one-third  in  each,  in  trust  for  the  partnership,  the 
other  one-third  being  owned  by  one  McArthur.  The  next 
following  clause  in  the  award  finds  that  the  partnership  do 
not  own  any  of  the  improvements  on  the  land  mentioned  in 
clause  17.  By  the  19th  and  20th  clauses  of  the  award  both 
the  defendant  and  James  are  ordered  to  convey  all  partner- 
ship lands,  including  said  lot  2,  to  the  receiver,  and  he  is 
ordered  to  sell  the  same  for  partnership  purposes.  This 
seems  to  clear  up  the  uncertainty  there  is  in  clause  17, — 
whether  James  is  to  have  the  title  to  the  46T1g°o  acres  de- 
scribed therein. 
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Taking  the  whole  award  together,  then,  it  would  seem  to 
show  that  this  tract  was  not  to  be  conveyed  to  James,  and 
he  have  title  to  it,  but  that  it  was  to  be  conveyed  by  James 
and  McMillan  to  the  receiver,  to  be  sold  by  him  for  part- 
nership uses,  and  that  the  construction  should  be  that  this 
charge  of  $307.33  against  James  was  for  the  use  and  occupa- 
tion of  the  land.  An  award  being  the  judgment  of  a  tribunal 
of  the  parties'  own  choosing,  should  be  liberally  construed  to 
sustain  it.     Henrickson  v.  Reinbeck,  33  111.  302. 

The  affairs  of  this  partnership  were  very  extended  and 
complicated.  The  award  must  have  been  the  result  of  a  long 
and  laborious  investigation.  Counsel  say  several  weeks  were 
spent  in  hearing  evidence.  This  46  acres  of  land  was  but 
one  tract  of  a  quantity  of  some  14,000  acres  of  pine  lands  in 
which  the  partnership  had  a  two-thirds  interest,  and  it  would 
be  a  matter  of  regret  if  the  whole  award  should  have  to  be 
set  aside  for  the  uncertainty  which  appears  in  this  compara- 
tively insignificant  portion  of  it.  We  can  not  think  that  the 
legal  rule  as  to  the  certainty  of  awards  requires  that  this 
award  should  be  set  aside  upon  the  ground  of  this  objection, 
and  we  hold  it  insufficient. 

The  5th  and  6th  clauses  of  the  award  are : 

"5.  That  Ebenezer  James,  individually,  has  paid  on  lands 
belonging  to  the  firm  the  sum  of  $20,301.60,  being  the  lands 
described  in  the  bill. 

"6.  That  Ebenezer  James  paid  the  above  mentioned 
amount  to  protect  partnership  property,  and  is  entitled  to 
interest  thereon  from  the  time  of  making  said  payments,  at 
the  rate  of  seven  per  cent  per  annum,  which,  up  to  the  date 
of  this  finding,  amounts  to  $8044." 

Another  of  the  objections  is  to  this  allowance  of  interest. 
It  is  claimed  that  this  interest  was  not  involved  in  the  suit, 
and  so  was  not  a  subject  of  the  submission  which  was  made 
to  the  arbitrators.  The  bill  sets  out  that  the  landed  property 
which  is  found  by  the  5th  and  6th  clauses  of  the  award  to 
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belong  to  the  firm,  was  purchased  by  and  for  the  firm  in 
1872,  of  the  vendors,  Dean  and  Decker,  for  $41,315;  that 
the  lands  were  pine  lands,  situate  in  the  State  of  Michigan ; 
that  the  legal  title  thereto  was  taken  in  the  names  of  James 
and  defendant,  McMillan,  as  tenants  in  common,  but  that 
they  held  the  same  as  trustees  of  the  firm ;  that  to  secure 
part  of  the  purchase  money  therefor,  McMillan  and  James 
gave  their  joint  notes  to  Dean  for  $16,087,  and  to  Decker  for 
$21,226,  and  secured  the  payment  of  the  notes  by  their  joint 
mortgages  on  the  lands  to  Dean  and  Decker ;  that  some  of 
the  notes  drew  interest  at  ten  per  cent,  and  the  remainder  at 
eight  per  cent,  per  annum,  and  that  the  notes  and  mortgages 
were  given  pursuant  to  an  agreement  between  the  firm  and 
James  that  the  same  should  be  paid,  as  they  fell  due,  by  the 
partnership ;  and  that  when  the  notes  to  Decker  fell  due,  the 
firm  made  default  in  payment,  and  James  was  forced  to  pay 
the  same  himself,  out  of  his  individual  funds,  and  did  so. 
pay  $19,196.06.  This  sum,  together  with  two  other  sums, 
of  $375  and  $724.64,  which  James  paid  individually  on  the 
lands,  amounting  to  $20,295.70,  constitute  the  amount  which 
is  mentioned  in  the  5th  clause  of  the  award  as  paid  on  the 
lands  by  James, — there  appearing  the  slight  discrepancy  of 
$5.90  in  the  two  amounts. 

The  first  ground  upon  which  it  is  contended  this  interest 
was  not  involved  in  the  suit,  and  so  not  within  the  submis- 
sion, is,  that  "the  bill  fixes  the  character  of  the  money  on 
which  interest  is  allowed,  as  capital  invested,  upon  which, 
perse,  interest  is  not  allowed."  The  bill  treating  this  money 
so  advanced  as  capital  invested,  and  interest  not  being  allow- 
able by  law  upon  capital,  it  is  claimed  there  could  be  no 
recovery  of  interest  under  the  allegations  of  the  bill, — that 
they  would  preclude  any  such  recovery,  and  therefore  this 
interest  was  not  involved  in  the  suit,  and  not  a  matter  sub- 
mitted to  the-  arbitrators.  We  think  that  this  objection 
ascribes  too  much  consequence  to  the  allegations  of  the  bill 
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in  the  regard  named.  All  of  allegation  in  this  respect  which 
we  discover  in  the  bill  is,  that  in  a  statement  of  the  condi- 
tion of  the  firm  as  to  solvency,  under  the  head  of  its  inclebt- 
ness,  there  appears  as  follows  :  "For  capital  invested  therein 
by  complainants  jointly,  $33,416.57;  for  capital  invested 
therein  by  James  alone,  $20,295.70," — and  in  another  place, 
in  an  enumeration  of  the  items  of  the  firm's  indebtedness, 
there  is  a  repetition  of  the  same. 

The  bill  states  particularly  all  the  facts  in  regard -to  the 
payment  of  the  money  as  herein  above  set  forth,  in  connec- 
tion with  which  there  is  no  characterization  of  the  money 
paid  as  capital  invested,  but  a  simple  statement  of  the  facts, 
which  shows  a  case  of  the  right  of  subrogation  in  respect  to 
the  mortgage  paid  by  James,  and  we  do  not  think  that  upon 
the  whole  showing  of  the  bill  this  right  of  subrogation  should 
be  held  as  debarred,  and  any  claim  of  interest  precluded,  on 
account  of  the  incidental  designation  of  the  money,  as  above 
stated,  as  capital  invested.  The  money  was  compulsorily 
paid  by  James  to  save  partnership  property  in  which  he  was 
interested.  It  was  not  within  any  partnership  arrangement 
that  he  should  pay  it,  but  the  contrary,  that  the  firm  should 
pay  it ;  and  the  mention  of  it  in  the  bill,  among  the  part- 
nership liabilities,  as  capital  invested  in  the  partnership  by 
James,  should  not,  we  think,  be  taken  as  meaning  any  more 
than  that  it  was  money  advanced  by  James  for  the  use  of 
the  partnership.  See  Allen  v.  Woodruff,  96  111.  18,  that  a 
complainant  in  a  bill  should  not  be  concluded  by  such  a 
statement,  where  it  is  an  incorrect  conclusion  from  the  actual 
facts  stated. 

Another  ground  upon  which  it  is  urged  that  this  interest 
was  not  involved  in  the  suit  and  not  a  matter  submitted,  is, 
that  there  is  no  claim  in  the  bill  of  a  right  of  subrogation,  or 
of  interest.  There  is  no  express  claim  in  the  bill  to  either, 
but  facts  are  stated  which  show  the  right  thereto,  and  that, 
we  think,  was  enough, — that  the  complainant  in  a  bill,  with 
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a  prayer  for  general  relief,  may  have  such  relief  as  the  facts 
stated  in  the  bill,  and  proven,  entitle  him  to,  without  having 
in  the  bill  claimed,  or  averred  title  to,  that  particular  relief. 
No  question  is  made,  as  there  could  not  be  successfully,  of 
the  right  of  subrogation  here.  It  was  a  plain  case  of  such 
right.  This  court  has  so  applied  that  doctrine  in  the  case  of 
a  co-tenant  paying  oif  a  purchase  money  mortgage,  given  by 
himself  and  his  co-tenant,  on  land  owned  by  them  as  tenants 
in  common,  as'  to  allow  on  the  payment  the  same  rate  of 
interest,  of  ten  per  cent,  as  the  original  debt  called  for. 
(Simpson  v.  Gardiner,  97  111.  237.)  The  mortgage  notes  paid 
in  the  present  case  were  bearing,  some  ten,  and  the  rest 
eight,  per  cent  interest.  The  award  allows  James  seven  per 
cent  interest  on  his  payment.  We  regard  this  allowance  of 
interest  as  no  more  than  was  just  and  equitable, — that  it  was 
involved  in  the  suit  and  within  the  submission,  the  allegations 
of  the  bill  not  precluding,  but  warranting,  its  recovery. 

A  further  objection  now  made  is,  "that  James  having,  after 
the  award  but  before  decree,  sold  the  title  to  the  interest 
standing  in  his  name  in  the  firm  lands  lying  in  Michigan,  to 
'Hewitt  and  Smith,'  mortgagees  then  in  possession,  without 
knowledge  on  their  part  that  he  held  that  title  in  trust  for 
the  firm,  and  without  knowledge  of  the  pendency  of  this  suit, 
James  thereby  so  changed  the  condition  of  the  subject  matter 
of  the  award  that  the  decree  passed  upon  the  award  can  not 
be  executed  without  prejudice  to  said  firm  lands,  and  said 
decree  should  be  reversed  and  said  award  set  aside."  We 
think  it  must  be  held  a  sufficient  answer  to  this  objection 
that  it  is  made  for  the  first  time  in  this  court.  Nine  specific 
objections  in  writing  against  the  entering  of  judgment  on  the 
award  were  filed  in  the  court  below,  but  in  no  one  of  them  is 
there  any  intimation  made  that  James  had  sold  the  title  to 
the  interest  in  the  lands  standing  in  his  name  to  Hewitt  and 
Smith,  nor  does  it  in  any  way  appear  that  there  was  any 
objection  made  in  that  court  for  such  reason.     It  is  replied 


204  McMillan  v.  James  et  at.  [Nov. 

Opinion  of  the  Court. 

that  this  matter  of  objection  was  embraced  in  the  fifth  ob- 
jection filed,  which  stated  that  James  had  sold  to  Hewitt  and 
Smith  the  timber  growing  on  6000  acres  of  these  partner- 
ship lands,  and  that  the  latter,  in  pursuance  of  the  sale, 
were  cutting  and  carrying  away  the  timber.  That  relates, 
as  we  understand,  to  another  and  distinct  subject. 

It  appears  that  at  the  request  of  defendant,  Hewitt  and 
Smith  had  purchased  the  Dean  mortgage,  above  spoken  of, 
which  had  been  given  on  the  lands  purchased  by  defendant 
and  James  at  the  time  of  their  purchase  of  them  for  part  of 
the  purchase  money,  and  that  in  September,  1879,  there  was 
an  arrangement  entered  into  that  Hewitt  and  Smith  should 
go  on  and  cut  pine  logs  and  timber  on  the  mortgaged  lands, 
and  account  therefor  at  the  rate  of  one  dollar  per  thousand 
feet,  by  applying  the  same  on  the  mortgage  debt.  This,  as 
we  take  it,  is  the  transaction  which  is  aimed  at  by  said  fifth 
objection,  which  is  another  than  that  of  the  sale  by  James  of 
the  title  to  the  interest  in  the  lands  standing  in  his  name. 
The  affidavits  on  the  hearing  of  the  objection  showed  very 
clearly  that  the  aforesaid  arrangement  for  cutting  the  timber 
and  applying  the  proceeds  on  the  mortgage,  was  made  by 
Hewitt  and  Smith  with  the  defendant  himself,  and  afterwards 
assented  to  by  James.  It  came  out  in  such  affidavits,  in 
showing  what  and  all  the  contract  James  had  made  in  regard 
to  the  lands,  that  he  had  entered  into  a  certain  contract  with 
Hewitt  and  Smith  in  respect  to  conveying  to  them  the  title, 
and  it  is  said  this  was  sufficient  that  such  fact  appeared 
before  the  court.  But  still  it  does  not  appear  that  that  fact 
of  the  sale  of  the  title  was  made  any  point  of  objection  to 
judgment  on  the  award. 

As  respects  such  alleged  sale  of  title  by  James,  it  appeared 
that  Hewitt  and  Smith  caused  the  lands  embraced  in  the 
mortgage  held  by  them  (the  Dean  mortgage)  to  be  adver- 
tised for  sale,  November  1,  1880,  under  a  power  of  sale  in 
the  mortgage ;   that  the  award  was  not  made  in  time  to  be 
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filed  in  the  court  below  before  its  September  term,  18 SO,  and 
so  no  action  on  the  award  could  have  been  taken  by  the  court 
at  that  term,  unless  by  consent ;  that  the  receiver,  as  James 
had  been  informed,  was  ready  to  advance  the  money  to  pay 
off  the  mortgage  and  stop  the  sale,  if  the  lands  were  con- 
veyed to  him  as  by  the  award  directed ;  that  James  applied 
to  defendant  for  his  consent  to  the  court's  action  upon  the 
award  at  the  September  term,  or  to  join  James  in  conveying 
the  lands  to  the  receiver,  but  that  defendant  refused  to  do 
either ;  that  James  then  applied  to  Hewitt  and  Smith  to  post- 
pone the  sale ;  that  they  refused,  but  (in  the  words  of  Hewitt 
and  Smith  themselves,  in  their  joint  affidavit,)  "offered  to 
protect  said  James  against  loss  by  said  sale,  upon  condition 
that  if  said  James  should,  within  two  years  thereafter,  ob- 
tain the  legal  title  to  the  undivided  two-thirds  of  said  mort- 
gaged lands,  and  have  the  legal  right  to  sell  and  convey  the 
same,  then  he  should  sell  and  convey  a  certain  portion  of 
said  lands  to  these  affiants  for  the  consideration  specified  in 
'Exhibit  A,'  hereinafter  attached  to  this  affidavit,  which  offer, 
being  the  only  one  affiants  were  willing  to  make,  the  said 
James  then  accepted,  and  agreements  in  writing  were  there- 
upon executed  by  and  between  these  affiants  and  said  James, 
embodying  the  terms  of  said  arrangement,  of  which  agree- 
ments exact  copies  are  hereto  attached,  marked  respectively 
'Exhibit  A'  and  'Exhibit  B,'  and  made  a  part  of  this  affi- 
davit ; "  and  they  say  these  exhibits  show  all  the  purchase, 
or  agreement  for  the  purchase,  of  the  lands  they  ever  made 
with  James.  Now,  if  the  contract  was  no  more  than  is  indi- 
cated by  such  affidavit,  then  it  was  but  a  conditional  con- 
tract to  sell  and  convey,  in  case  James  should,  within  two 
years,  obtain  the  legal  title  to  the  undivided  two-thirds.  This 
would  not  embarrass  the  title,  or  interfere  with  the  ability  to 
convey  it  to  the  receiver,  or  affect  the  sale  of  it  to  be  made  by 
him.  It  would  only  be  through  the  receiver's  sale  that  the 
title  could  be  perfected  in  James,  and  he  have  it  to  convey. 
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It  is  true  that  the  last  clause  in  "Exhibit  B,"  "if  said  James 
fails  to  make  the  title  to  said  lands,  said  Smith  and  Hewitt 
agree  to  take  such  part  of  the  same  as  said  James  can  make 
title  to,  or  such  undivided  share  as  he  can  perfect  title  to,  at 
the  rate  of  seven  dollars  per  acre,"  raises  a  doubt  whether 
there  was  not  something  more  than  the  conditional  contract 
above  named, — whether  the  contract  did  not  operate  upon  the 
title  to  the  one-third  interest  which  then  stood  in  the  name  of 
James.  Still,  Hewitt  and  Smith  say  the  arrangement  made 
was  the  conditional  contract  which  they  state,  and  that 
"Exhibits  A"  and  "B"  embody  the  terms  of  the  arrangement. 
From  all  the  circumstances,  there  is  reason  to  suspect  that 
such  conditional  contract  was  all  the  contract  the  parties 
intended  to  and  in  truth  did  make ;  that  Hewitt  and  Smith 
had  full  notice  of  the  situation  of  the  partnership  interest  in 
the  lands,  and  that  the  way  in  which  it  was  contemplated  by 
them  James  should  obtain  the  title  to  the  lands  was  through 
the  receiver's  sale,  and  all  which  might  have  been  shown,  and 
this  ground  of  objection  satisfactorily  removed,  if  the  objec- 
tion had  been  made  in  the  court  below.  This  shows  reason 
for  requiring  that  the  objection  should  have  been  taken  below 
in  order  to  be  availed  of  here,  as  it  would  have  given  oppor- 
tunity to  have  met  and  removed  the  ground  of  objection, 
which  is  not  afforded  when  the  objection  is  made  here  for  the 
first  time. 

The  other  objections  made  to  the  award  do  not  seem  to 
be  seriously  insisted  upon,  and  they  are  so  obviously  insuffi- 
cient as  not  to  call  for  discussion. 

The  decree  must  be  affirmed. 

Decree  affirmed. 
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v. 

Town  of  Lake  View. 

Filed  at  Springfield  Sept.  28, 1882—  Rehearing  denied  January  Term,  1883. 

1.  Municipal  coepoeatton — power  to  declare  use  of  steam  to  propel 
cars  in  streets  a  nuisance.  Under  provisions  in  a  town  charter  giving  the 
board  of  trustees  the  control  and  supervision  of  the  highways,  streets,  alleys, 
public  grounds  and  parks  within  its  limits,  and  power  "to  define  and  declare 
what  shall  be  deemed  nuisances,  and  to  prevent  and  abate  the  same,  and  pro- 
vide for  the  punishment  of  offenders  against  any  order  or  ordinance  passed 
concerning  the  same,  by  fine  or  imprisonment,  or  both,"  the  town  authorities 
will  be  warranted  in  passing  an  ordinance  declaring  the  use  of  steam  as  a 
motive  power  to  propel  any  street  car  or  other  vehicle  upon  or  along  any 
street  railway  or  horse  railroad,  located  or  running  upon  or  along  any  street, 
etc.,  in  the  town,  to  be  a  nuisance,  and  prohibit,  under  penalties  for  the 
violation  of  such  an  ordinance,  in  the  absence  of  any  legislative  grant  author- 
izing it,  the  use  of  steam  as  a  motive  power  in  propelling  street  cars. 

2.  Same — extent  of  power  to  declare  a  nuisance.  Under  a  general  grant 
of  power  to  declare  what  shall  be  a  nuisance,  town  authorities  will  have  no 
right  to  pass  an  ordinance  declaring  a  thing  a  nuisance  which  is  clearly  not 
such,  such  as  the  trade  and  calling  of  a  physician,  druggist,  and  the  like. 
In  all  such  cases  as  these,  courts,  acting  upon  their  own  experience  and 
knowledge  of  human  affairs,  would  say,  as  matter  of  law,  the  exercise  of 
these  trades  or  callings,  or  things  of  like  character,  are  not  nuisances,  and 
that  any  attempt  to  so  declare  them  would  be  an  unwarranted  abuse  of  the 
power. 

3.  In  doubtful  cases,  however,  when  a  thing  may  or  may  not  be  a  nuisance, 
depending  upon  a  variety  of  circumstances  requiring  judgment  and  discretion 
on  the  part  of  the  town  authorities  in  exercising  their  legislative  functions, 
under  a  general  delegation  of  power  to  declare  and  define  what  shall  be 
nuisances,  their  action,  under  such  circumstances,  would  be  conclusive  of 
the  question. 

4.  On  the  other  hand,  there  are  many  things  which  courts,  without  proof, 
will,  on  the  same  principle,  declare  nuisances,  as,  for  instance,  the  digging 
of  a  pit,  or  erection  of  a  house,  or  other  obstruction,  in  a  public  highway, 
and  an  ordinance  declaring  such  things  a  nuisance  would  be  valid  on  its 
face,  and  a  conviction  might  be  had  under  it  without  any  extrinsic  proof  to 
show  the  act  complained  of  was  in  fact  a  nuisance.  In  all  such  cases  it  is 
sufficient  to  show  the  existence  of  the  fact  constituting  the  nuisance. 
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5.  Of  this  character  is  the  use  of  steam  for  the  purpose  of  propelling 
street  cars  along  a  public  street  in  a  thickly  populated  town,  in  the  absence 
of  any  legislative  grant  authorizing  it  to  be  done.  Such  a  use  of  steam  is, 
per  se,  a  nuisance. 

6.  Street  railway — charter  construed  as  to  motive  power  to  be  used. 
A  charter  authorizing  a  company  thereby  incorporated  to  maintain  and  oper- 
ate a  street  railway  along  and  over  a  public  street  in  an  incorporated  town, 
which  is  silent  as  to  the  character  of  the  motive  power  to  be  used  for  pro- 
pelling the  company's  cars,  will  be  intended  as  giving  the  right  to  use  that 
kind  of  motive  power  which  would  be  most  conducive  to  the  best  interests 
and  safety  of  the  public  having  occasion  to  use  the  street  as  a  common  high- 
way, and  which  was,  at  the  time  of  passing  the  charter,  in  ordinary  use. 

7.  Statute — use  of  title  in  construction.  As  the  constitution  of  1848 
required  the  subject  of  all  private  or  local  laws  to  be  expressed  in  their  titles, 
the  title  of  such  an  act  may  be  looked  to  in  the  construction  of  the  law  in 
connection  with  the  words  and  provisions  in  the  law  itself. 

8.  Error — when  not  material  or  fatal.  The  refusal  of  a  trial  court,  in 
trying  a  case  without  a  jury,  to  pass  upon  written  propositions  of  law  sub- 
mitted by  a  party,  if  an  error,  is  not  such  a  one  as  to  be  ground  for  the 
reversal  of  a  judgment  clearly  proper.     Error  will  not  always  reverse. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Criminal  Court  of 
Cook  county ;  the  Hon.  Kirk  Hawes,  Judge,  presiding. 

Mr.  W.  C.  Goudy,  for  the  appellant : 

The  declaration  hy  the  board  of  trustees  that  the  use  of 
steam,  etc.,  is  a  nuisance,  is  not  sufficient  evidence  that  it  is 
a  nuisance,  and  did  not  relieve  the  prosecution  from  proving 
that  fact.  Dillon  on  Municipal  Corporations,  (3d  ed.)  sec. 
374;  Yates  v.  Milwaukee,  10  Wall.  504;  Chicago,  Rock  Island 
and  Pacific  R.  R.  Co.  v.  Joliet,  79  111.  44 ;  State  v.  Jersey  City, 
5  Dutch.  170 ;  Town  of  Lake  Vieiv  v.  Letz,  44  111.  82 ;  Lake 
View  v.  Rosehill  Cemetery  Co.  70  id.  195. 

A  general  power  to  define  and  declare  nuisances,  will  not 
enable  them  to  declare  that  a  nuisance  which  was  not  a 
nuisance  by  the  general  law.  Chicago,  Rock  Island  and  Pacific 
R.  R.  Co.  v.  Joliet,  79  111.  23 ;  '  Everett  v.  Council  Bluffs,  46 
Iowa,  66;  Pye  v.  Peterson,  45  Texas,  312;  Darst  v.  People, 
51  111.  256;  Eubanks  v.  Ashley,  36  id.  177. 
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The  corporate  authorities  had  no  power  to  pass  the  ordi- 
nance unless  the  prohibited  act  amounted  to  a  nuisance. 
Dillon  on  Municipal  Corporations,  sees.  141,  89 ;  Cook  County 
v.  McCrea,  93  111.  236 ;  Sherlock  v.  Winnetka,  68  id.  530 ; 
Culver  v.  Hatch,  18  Ohio,  523;  Martel  v.  East  St.  Louis,  94 
111.  67 ;  People  v.  Village  of  Crottij,  93  id.  180  ;  Schott  v.  People, 
89  id.  195;  Mix  v.  Ross,  57  id.  121;  Ex  parte  Burnett,  30 
Ala.  461 ;  Craig  v.  Burnett,  32  id.  728 ;  Hill  v.  Decatur,  22 
Ga.  203. 

The  defendant  was  authorized  to  construct  a  railway  in  the 
public  highways  of  Lake  View,  and  operate  it  by  steam.  See 
charter,  sees.  2,  5,  6,  10. 

A  railroad  company  is  not  a  nuisance.  Chicago,  Rock 
Island  and  Pacific  R.  R.  Co.  v.  Joliet,  79  111.  41 ;  State  v. 
Jersey  City,  5  Dutch.  175;  Randle  v.  Railroad  Co.  65  Mo. 
325;  HentzY.  Railroad  Co.  13  Barb.  656;  Drake  v.  Hudson 
R.  R.  Co.  7  id.  508;  Hamilton  v.  Railroad  Co.  9  Paige,  117; 
Railroad  Co.  v.  Applegate,  8  Dana,  289 ;  Chapman  v.  Rail- 
road Co.  10  id.  360;  A.  and  P.  R.  R.  Co.  v.  St.  Louis,  66 
Mo.  228  ;  McComber  v.  Nichols,  34  Mich.  212 ;  Kellinger  v. 
Railroad  Co.  50  N.  Y.  206 ;  Danville  R.  R.  Co.  v.  Common- 
wealth, 73  Pa.  St.  38 ;  Struthers  v.  Railroad  Co.  87  id.  282  ; 
Faivn  v.  Railroad  Co.  114  Mass.  350. 

Acquiescence  in  the  use  of  steam  for  over  sixteen  years 
will  prevent  the  board  of  trustees  from  declaring  such  use  to 
be  a  nuisance.  Railroad  Co.  v.  Patterson,  24  N.  J.  Eq.  158  ; 
Rossire  v.  Boston,  4  Allen,  57;  Easton  v.  Railroad  Co.  24 
N.  J.  Eq.  49. 

Mr.  M.  W.  Robinson,  for  the  appellee : 

The  town  had  express  power  to  define  and  declare  what 
should  be  nuisances,  and  many  ordinances  declaring  similar 
things  nuisances  have  been  sustained.  Roberts  v.  Ogle,  30 
111.  459;  Van  Warner  v.  Albany,  15  Wend.  263;  Goddard  v. 
Jacksonville,  15  111.  588. 
14—105  III. 
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Every  unreasonable  use  of  a  public  highway,  by  which 
others  are  hindered  or  annoyed  in  a  like  reasonable  use  of  it, 
or  in  the  rights  incident  thereto,  is  a  public  nuisance,  and 
may  be  restrained  as  such.  Wood  on  Nuisances,  sees.  250, 
290,  301,  740;  2  Dillon  on  Municipal  Corporations,  sees.  520, 
538,  565  ;  2  Eedfield  on  Kailways,  578  ;  Angell  on  Highways, 
sees.  223,  225;  Hurd's  Stat.  1881,  ch.  38,  sec.  221;  Weick 
v.  Lander,  75  111.  93;  Davis  v.  Mayor,  14  N.  Y.  524;  Pierce 
on  Eailroads,  243,  note  7. 

In  the  following  cases  ordinances  regulating  the  speed  of 
locomotives  and  trains  in  incorporated  cities  and  towns  have 
been  sustained :  Whitson  v.  City  of  Franklin,  34  Ind.  392 ; 
5  Hill,  209  ;  Vearle  v.  Mayo,  45  Maine,  560  ;  State  v.  Tapper, 
Dudley,  (S.  C.)  135  ;  Branson  v.  Philadelphia,  47  Pa.  St.  329  ; 
Philadelphia  v.  Lombard,  3  Grant's  Cases,  403  ;  Donnaher  v. 
State,  8  Sm.  &  M.  649 ;  Railroad  Co.  v.  Richmond,  96  U.  S. 
521 ;  Commonwealth  v.  Worcester,  3  Pick.  473  ;  New  York  and 
Harlem  R.  R.  Co.  v.  Mayor,  etc.  1  Hilton,  562. 

That  which  would  be  a  nuisance,  if  done  under  authority 
of  law  is  justifiable.  2  Eedfield  on  Eailways,  408 ;  Wood 
on  Nuisances,  sec.  746 ;  Pierce  on  Eailroads,  243,  244. 

Without  the  sanction  of  legislative  authority,  the  use  of 
steam  motive  power  in  a  street  is  necessarily  subject  to 
municipal  control.  Davis  v.  Mayor,  4  Kern.  524 ;  Toledo, 
Wabasli  and  Western  Ry.  Co.  v.  Jacksonville,  67  111.  37 ;  North- 
western Fertilizing  Co.  v.  Hyde  Park,  70  id.  644;  Ohio  and 
Mississippi  R.  R.  Co.  v.  McClelland,  25  id.  140 ;  Galena  and 
Chicago  Union  R.  R.  Co.  v.  Appleby,  28  id.  283 ;  Dingman  v. 
People,  51  id.  278. 

No  authority  to  use  steam  power  is  given  by  the  company's 
charter,  expressly  or  by  implication. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  First  District,  affirming  a  conviction  in  the  Criminal 
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Court  of  Cook  county  of  the  North  Chicago  Eailway  Com- 
pany, for  using  steam  as  a  motive  power  in  operating  its 
railway  along  and  over  one  of  the  public  streets  of  the  town 
of  Lake  View,  in  Cook  county,  contrary  to  the  provisions  of 
an  ordinance  of  that  town. 

The  fact  of  the  company's  using  steam  for  the  purpose  of 
propelling  its  cars  along  the  street  in  contravention  of  an 
ordinance  of  the  town,  is  conceded,  but  the  act  is  sought  to  be 
justified  on  two  grounds,  both  of  which  are  urged  by  counsel 
with  much  earnestness  and  apparent  confidence.  First,  it 
is  claimed  the  town  had  no  authority  to  pass  the  ordinance 
declaring  the  use  of  steam  for  the  purpose  of  propelling  the 
company's  cars  along  the  street  a  nuisance,  as  was  attempted 
to  be  done.  In  the  next  place,  it  is  contended  that  the  act 
complained  of  is  authorized  by  the  company's  charter.  We 
will  consider  these  questions  in  the  order  stated. 

Appellee  is  incorporated  under  the  act  of  1865,  entitled 
"An  act  to  incorporate  a  board  of  trustees  for  the  town  of 
Lake  View,  in  Cook  county, "  and  an  act  amendatory  thereof, 
passed  in  1867.  By  the  1st  section  of  the  original  act  the 
supervisor,  assessor  and  commissioners  of  highways  of  the 
town  of  Lake  View  are  declared  to  be,  ex  officio,  a  board  of 
trustees  for  the  said  town  of  Lake  View,  and  by  other  provi- 
sions of  the  two  acts  are  clothed  with  the  ordinary  powers 
usually  conferred  upon  other  municipal  corporations.  By 
the  7th  section  of  the  amendatory  act  of  1867  it  is  expressly 
provided  "the  board  of  trustees  shall  have  the  control  and 
supervision  of  the  highways,  streets,  alleys,  public  grounds 
and  parks  in  said  town  ; "  and  by  the  11th  section  it  is  further 
provided,  "the  board  of  trustees  shall  have  power  to  define 
and  declare  what  shall  be  deemed  nuisances,  and  to  prevent 
and  abate  the  same,  and  provide  for  the  punishment  of  offend- 
ers against  any  order  or  ordinance  passed  concerning  the 
same,  by  fine  or  imprisonment,  or  both,"  etc.  These  provi- 
sions, in  the  absence  of  any  legislative  grant  authorizing  the 
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use  of  steam  as  a  motive  power  for  the  purpose  of  propelling 
street  cars,  we  are  of  opinion  warranted  the  town  in  passing 
the  ordinance  in  question. 

We  do  not  at  all  question  the  general  proposition,  which 
has  been  argued  with  so  much  elaboration  by  appellant's 
counsel,  that  under  a  general  grant  of  power  over  nuisances, 
like  the  one  in  question,  town  authorities  have  no  power  to 
pass  an  ordinance  declaring  a  thing  a  nuisance  which  in  fact 
is  clearly  not  one.  The  adoption  of  such  an  ordinance  would 
not  be  a,  legitimate  exercise  of  the  power  granted,  but  on  the 
contrary,  would  be  an  abuse  of  it.  But  in  doubtful  cases, 
where  a  thing  may  or  may  not  be  a  nuisance,  depending  upon 
a  variety  of  circumstances  requiring  judgment  and  discretion 
on  the  part  of  the  town  authorities  in  exercising  their  legisla- 
tive functions,  under  a  general  delegation  of  power  like  the 
one  we  are  considering,  their  action,  under  such  circum- 
stances, would  be  conclusive  of  the  question. 

As  already  conceded,  there  are  many  innoxious  useful 
things  which  the  municipal  authorities  of  a  town  or  city 
could  not  lawfully,  under  a  general  grant  of  power  like  the 
one  in  question,  declare  nuisances, — such,  for  instance,  as 
the  exercise  of  certain  trades  and  callings,  as,  that  of  a  phy- 
sician, druggist,  and  the  like.  In  all  such  cases  as  these, 
courts,  acting  upon  their  own  experience  and  knowledge  of 
human  affairs,  would  say,  as  matter  of  law,  the  exercise  of 
these  trades  or  callings,  or  things  of  like  character,  are  not 
nuisances,  and  that  any  attempt  to  so  declare  them  by  the 
municipal  authorities  would  be  an  unwarranted  abuse  of  their 
power.  On  the  other  hand,  there  are  many  things  which 
courts,  without  proof,  will,  on  the  same  principle,  declare 
nuisances.  Such,  for  instance,  would  be  the  digging  of  a 
pit,  or  the  erection  of  a  house,  or  other  obstruction,  in  a 
public  highway ;  and  an  ordinance  passed  by  a  town  or  city 
having,  as  in  the  present  case,  a  general  power  over  the  sub- 
ject, declaring  such  obstructions  nuisances,  would  be  valid 
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on  its  face,  and  a  conviction  might  properly  be  had  under  it, 
without  any  extrinsic  proof  to  show  the  act  complained  of 
was  in  fact  a  nuisance.  In  all  such  cases  it  is  sufficient  to 
show  the  existence  of  the  fact  constituting  the  nuisance. 
And  so  we  regard  the  use  of  steam,  in  the  manner  specified 
in  the  ordinance,  for  the  purpose  of  propelling  street  cars 
along  a  public  street  in  a  thickly  populated  town,  in  the 
absence  of  any  legislative  grant  authorizing  it  to  be  done. 
Such  a  use  of  steam,  under  the  circumstances  stated,  is, 
per  se,  a  nuisance. 

With  respect  to  the  remaining  question  little  need  be  said. 
It  is  conceded  the  company's  charter  authorizes  it  to  main- 
tain and  operate  a  street  railway  along  and  over  the  street  in 
question,  and  it  is  contended  that,  inasmuch  as  the  charter 
is  silent  as  to  the  character  of  the  power  to  be  used  in  pro- 
pelling the  company's  cars,  the  company  has  the  option  to 
use  for  that  purpose  either  steam  or  horse  power,  as  it  may 
prefer.  We  think,  in  such  case  it  would  be  more  reasonable 
to  hold  the  legislature  intended  the  company  should  use  that 
kind  of  motive  power  in  propelling  its  cars  which  would  be 
most  conducive  to  the  best  interests  and  safety  of  the  public 
having  occasion  to  use  the  street  as  a  common  highway,  and 
which  was  then  in  ordinary  use  in  this  State.  Giving  the 
charter  this  construction,  horse,  and  not  steam,  power  was 
clearly  intended. 

But,  outside  of  this  consideration,  we  think  it  sufficiently 
appears,  upon  the  face  of  the  act  itself,  that  horse,  and  not 
steam,  power  was  intended  by  the  legislature.  The  title  of 
the  company's  charter  is  in  these  words :  "An  act  to  pro- 
mote the  construction  of  horse  railways  in  the  city  of  Chicago. " 
The  constitution  then  in  force  contained  this  provision:  "No 
private  or  local  law  which  may  be  passed  by  the  General 
Assembly  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title."  In  conformity  with  this 
constitutional  provision,  the  company's  charter  contained  but 
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one  subject,  namely,  "horse  railways,"  and  that  was  expressed 
in  its  title.  No  allusion,  either  in  the  title  or  body  of  the 
act,  is  made  to  steam  railways,  and  to  hold  the  legislature 
intended  to  include  the  latter  as  well  as  the  former  kind  of 
railways,  would  be,  in  effect,  to  hold  that  that  body  intended 
to  violate  the  constitutional  provision  just  cited,  and  this  we 
are  not  at  liberty  to  do.  We  think  it  clear,  both  from  the 
title  and  body  of  the  act,  that  its  provisions  relate  only  to 
horse  railways,  and  hence  the  use  of  steam  as  a  propelling 
power  could  not  have  been  intended  by  the  legislature. 

Pending  the  trial,  and  before  final  judgment,  the  court  was 
asked  by  appellant's  counsel  to  hold  certain  written  proposi- 
tions of  law,  which  it  refused  to  do,  and  this  is  assigned  for 
error.  Without  stopping  to  inquire  whether  the  court  erred 
in  the  respect  stated,  it  is  sufficient  to  say,  that  if  we  are 
right  upon  the  questions  already  discussed,  the  judgment  of 
the  court  below  was  clearly  proper,  even  conceding  there  was 
error  in  refusing  to  hold  said  propositions  as  law.  It  is  a 
familiar  principle,  error  does  not  always  vitiate.  Newkirk  v. 
Cone,  18  111.  449 ;  McConnel  v.  Kibbe,  33  id.  175 ;  Boynton 
v.  Holmes,  38  id.  59 ;  Pahlman  v.  King,  49  id.  266. 

Our  conclusion  upon  the  questions  considered  renders  it 
unnecessary  to  consider  other  questions  discussed  by  counsel. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed, 

Mr.  Chief  Justice  Scott  dissenting. 
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Edward  Prince 

v. 

The  City  op  Quincy. 

Filed  at  Springfield  January  29,  1883. 

Municipal  indebtedness — constitutional  limitation.  A  city  having  an 
indebtedness  in  the  aggregate  exceeding  five  per  cent  on  the  value  of  taxable 
property  therein,  while  it  so  remains  indebted  is  powerless  to  create  any 
debt  at  all,  even  for  its  ordinary  or  current  expenses,  and  no  contract  of  any 
municipality  so  situated,  for  the  payment  of  money,  can  be  enforced. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Adams  county ;  the  Hon.  John  H.  Williams,  Judge,  presiding. 

Messrs.  Marsh  &  McFadon,  for  the  appellant : 

It  being  held  that  this  constitutional  prohibition  against 
incurring  of  municipal  indebtedness  does  not  apply  to  torts, 
makes  it  apparent  that  a  city  may  become  indebted  notwith- 
standing such  provision,  and  that  it  can  not  be  accepted  in  its 
ordinary  signification,  without  any  qualification  whatever,  and 
that  some  construction  becomes  necessary.  City  of  Blooming- 
ton  v.  Perdue,  99  111.  329  ;  Bartle  v.  Des  Moines,  38  Iowa,  414. 

The  term  "indebtedness"  in  the  clause  of  the  constitution 
does  not  include  or  apply  to  contracts  which  relate  to  the 
ordinary  current  expenses  of  a  city,  for  they  are  payable  out 
of  the  current  revenues,  but  only  to  such  contracts  as,  by 
their  own  direct  and  immediate  operation  and  effect,  add  to 
the  permanent  debt  of  the  city.  Lively  v.  Cedar  Falls,  27 
Iowa,  233  ;  Grant  v.  Davenport,  36  id.  396  ;  East  St:  Louis  v. 
East  St.  Louis  Gas  Co.  98  111.  430. 

This  clause  in  the  constitution  having  been  taken  from  the 
constitution  of  Iowa,  its  construction  by  the  Iowa  Supreme 
Court  is  adopted.  Attorney  General  v.  Brunst,  3  Wis.  787; 
People  v.  Coleman,  4  Cal.  50 ;   Cooley's  Const.  Lim.  52. 


216  Prince  v.  City  of  Quincy.  [Jan. 

Opinion  of  the  Court. 

An  additional  provision  of  the  constitution,  section  12,  arti- 
cle 9,  shows  that  only  an  indebtedness  bearing  interest,  and 
capable  of  extinction  at  the  end  of  twenty  years,  is  intended 
by  the  term  "indebtedness."  The  foregoing  views  in  relation 
to  that  term  find  support  in  the  following  cases :  State  v. 
McCauley,  15  Cal.  430;  Hoppikus  v.  State  Commissioners,  16 
id.  249 ;  People  v.  Pacheo,  27  id.  207 ;  Grant  v.  Davenport, 
36  Iowa,  396. 

Messrs.  Sibley,  Carter  &  Govert,  and  Mr.  Carl  E.  Epler, 
City  Attorney,  for  the  appellee,  upon  the  principal  question 
involved  in  this  decision  referred  to  their  respective  briefs 
presented  in  the  case  of  Prince  v.  City  of  Quincy,  ante,  p.  138. 

Per  Curiam  :  The  conclusion  reached  in  the  case  of  Prince 
v.  City  of  Quincy,  (ante,  p.  138,)  must  govern  this  case.  The 
facts  in  both  cases  are  substantially  the  same,  and  are  fully 
set  forth  in  that  case,  hence  there  is  no  necessity  of  repeat- 
ing them  here.  The  appellant  sought  there,  as  he  seeks  here, 
to  recover  an  alleged  indebtedness  from  the  city  to  himself, 
on  a  special  contract  running  for  a  period  of  thirty  years, 
made  with  him  by  the  city  council  on  behalf  of  the  city,  in 
and  by  which  the  appellant  agreed  to  furnish  the  city  with 
water  during  the  period  covered  by  the  contract,  at  certain 
terms  therein  specified,  and  which  the  city  agreed  to  take 
and  pay  for  at  the  stipulated  prices.  The  defence  in  this 
case,  as  it  was  in  that,  is,  that  at  the  time  of  making  the  con- 
tract in  question  the  city  of  Quincy  was,  and  from  thence  to 
the  time  of  the  commencment  of  the  suit  had  been,  indebted 
in  an  amount  exceeding  the  constitutional  limitation,  which 
forbids  any  city  or  other  municipality  from  becoming  "in- 
debted, in  any  manner  or  for  any  purpose,  to  an  amount, 
including  existing  indebtedness,  in  the  aggregate  exceeding 
five  per  centum  on  the  value  of  the  taxable  property  therein. " 

To  this  defence,  which  is  conceded  to  be  true,  it  is  replied 
in  substance  that  the  indebtedness  sued  for  was  incurred  and 
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made  by  the  city  authorities  in  providing  for  the  ordinary 
or  current  expenses  of  the  city  government.  The  conclusive 
rejoinder  to  this  position  is,  that  the  city  authorities,  when 
brought  within  this  provision  of  the  constitution,  are  just  as 
powerless  to  create  a  debt  on  account  of  ordinary  or  current 
expenses  as  they  are  on  account  of  anything  else.  When 
once  brought  within  the  provision  they  have  no  power  to 
create  a  debt  at  all,  and  this  is  expressly  decided  in  the  case 
of  City  of  Springfield  v.  Ediuards,  84  111.  626.  It  was  there 
said,  in  discussing  this  very  question :  "And  since  the  pur- 
pose of  the  debt  is  expressly  excluded  from  consideration,  it 
can  make  no  difference  ivhether  the  debt  be  for  necessary  current 
expenses,  or  for  something  else."  This  can  no  longer  be 
regarded  as  an  open  question. 

Other  questions  have  been  very  ably  discussed  by  counsel, 
but  inasmuch  as  this  constitutional  question  is  conclusive 
of  the  case,  it  would  be  useless  to  consider  them,  and  we 
therefore  decline  doing  so. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott  dissenting. 


Chicago,  Burlington  and  Quincy  Bailroad  Company 

v. 
Otway  Watson  et  al. 

Filed  at  Springfield  January  27,  1883. 

1.  Appeal—  when  a  freehold  is  involved,  within  the  meaning  of  the 
statute.  A  freehold  is  not  involved,  within  the  meaning  of  the  statute  giving 
an  apr^eal  directly  to  this  court  from  the  trial  court,  in  cases  where  the  litiga- 
tion may,  on  certain  contingencies,  result  in  the  loss  of  a  freehold,  but  which 
will  not  necessarily  have  that  effect.  Nor  does  the  statute  include  cases  in 
which  a  freehold  may  be  directly  affected  by  the  judgment  or  decree  in  the 
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cause  unless  payment  or  some  act  is  done  to  arrest  the  sale  of  land,  or  dis- 
charge a  lien  thereon  for  the  payment  of  money. 

2.  A  freehold  is  never  involved,  within  the  meaning  of  the  statute,  except 
where  the  primary  object  of  the  suit  is  the  recovery  of  a  freehold  estate  the 
title  whereof  is  directly  put  in  issue,  and  where  the  suit,  if  prosecuted  to 
a  final  determination,  will,  by  virtue  of  the  judgment  or  decree  rendered 
therein,  as  between  the  parties,  result  in  one  gaining  and  the  other  losing 
the  estate. 

3.  Same — freehold  not  involved  in  creditor's  bill  to  set  aside  fraudulent 
conveyance.  A  creditor's  bill  to  set  aside  a  conveyance  of  land  as  fraudulent, 
and  to  subject  the  land  conveyed  to  the  payment  of  the  creditor's  judgment, 
or  any  other  proceeding  to  establish  and  enforce  a  lien  on  land  for  the  pay- 
ment of  a  debt,  involves  no  freehold,  within  the  meaning  of  the  statute,  and 
no  appeal  in  such  cases  lies  directly  from  the  trial  court  to  this  court. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

This  was  a  creditors'  bill,  filed  to  set  aside  certain  convey- 
ances, as  being  made  to  hinder,  delay  and  defraud  creditors. 
The  relief  sought  was  granted.  In  this  court  a  motion  was 
made  to  dismiss  the  appeal  for  want  of  jurisdiction. 

Messrs.  Dexter,  Herrick  &  Allen,  for  the  appellant. 

Mr.  W.  T.  Burgess,  for  Jenkins,  the  assignee  in  bankruptcy. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  question  presented  for  our  determination  by  this  motion 
is,  whether,  within  the  meaning  of  our  statute  relating  to 
appeals  and  writs  of  error,  a  freehold  is  involved  in  this  case. 

The  original  bill  in  this  cause  was  filed  by  a  number  of 
judgment  creditors  of  Samuel  J.  Walker,  for  the  purpose  of 
subjecting  certain  real  estate,  known  as  "private  railroad 
street,"  situate  in  Chicago,  to  the  payment  of  their  judg- 
ments. This  property  had  previously  been  conveyed  by 
Walker  to  one  Henry  F.  Eames,  for  the  purpose,  as  is  alleged 
in  the  bill,  of  hindering  and  delaying  the  creditors  of  Walker 
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in  the  collection  of  their  claims  against  him.  It  is  also 
charged  in  the  bill  that  Eames  was  acting  in  the  interest  of 
the  Commercial  National  Bank,  and  that  the  Chicago,  Bur- 
lington and  Quincy  Kailroad  Company,  the  appellant,  was  in 
possession  of  the  property,  under  Eames.  The  bank,  railroad 
cbmpany,  Walker,  Eames,  and  others,  were  made  parties  to 
the  bill.  The  defendants  claiming  the  property  filed  answers 
denying  the  equities  of  the  bill.  The  railroad  company,  in 
January,  1879,  purchased  the  property  in  controversy  from 
Eames,  for  $100,000,  all  of  which  has  been  paid  by  the 
company. 

Pending  these  proceedings,  Samuel  J.  Walker,  on  his  own 
petition,  was  declared  a  bankrupt,  and  Kobert  E.  Jenkins 
was  appointed  his  assignee  in  bankruptcy,  and  the  deed  of 
assignment  to  him,  as  assignee,  bears  date  July  31,  1878. 
In  January,  1879,  Jenkins,  by  supplemental  bill,  was  made 
a  party  to  the  suit.  On  being  brought  into  court  he  filed  an 
answer  to  the  original  bill,  and  also  a  cross-bill,  in  both  of 
which  he  attacks  the  conveyance  by  Walker  to  Eames  as 
fraudulent  and  void,  and  sets  up  his  own  claim  to  the  property, 
as  assignee  of  Walker,  for  the  benefit  of  the  latter's  creditors. 

On  the  hearing,  the  court  found  the  above  mentioned  con- 
veyances fraudulent  and  void  as  against  the  creditors  of 
Walker,  and  directed  them  to  be  set  aside  as  to  complainants 
in  the  original  bill,  and  as  to  Jenkins,  the  assignee  in  bank- 
ruptcy. The  decree  also  gave  complainants  in  the  original 
bill  a  first  lien  on  the  property  to  the  amount  of  their  several 
judgments,  and  declared  it,  subject  to  these  liens,  to  be  the 
property  of  Jenkins,  as  assignee  of  Walker,  and  directed  the 
same  to  be  sold  by  the  master,  and  the  proceeds  thereof, 
after  the  payment  of  costs,  to  be  divided  according  to  the 
rights  of  the  parties  as  above  declared.  From  this  decree 
some  of  the  parties,  assuming  that  no  freehold  was  involved, 
appealed  to  the  Appellate  Court.  Appellants,  taking  the 
contrary  view,  appealed  to  this  court,  and  the  present  motion 
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is  made  by  appellees  to  dismiss  the  appeal,  on  the  ground 
that  no  freehold  is  involved. 

The  general  question  when  a  freehold  will  and  when  it  will 
not  be  regarded  as  being  involved  in  a  case,  has  been  fre- 
quently the  subject  of  discussion  and  consideration  before 
this  court,  and  it  is  hardly  necessary  to  say  that  it  is  one  not 
free  from  difficulty.  We  do  not  propose,  upon  the  considera- 
tion of  this  motion,  to  enter  upon  a  review  of  the  decisions 
of  the  court  upon  this  question,  but  will  content  ourselves 
with  a  bare  reference  to  a  few  of  the  more  important  ones, 
and  a  statement,  in  as  clear  and  explicit  terms  as  we  can, 
of  the  general  rule  or  principle  to  be  looked  to  in  deter- 
mining whether  a  freehold  is  or  is  not  involved  in  a  given 
case. 

It  is  conceded  by  all,  so  far  as  we  are  advised,  that  the 
statute  does  not  include  all  cases  where  the  litigation  may, 
in  certain  contingencies,  result  in  the  loss  of  a  freehold,  but 
which  will  not  necessarily  do  so ;  and  it  is  equally  clear  that 
it  does  not  include  all  cases  in  which  a  freehold  is  directly 
affected  by  the  judgment  or  decree  entered  in  the  cause. 
For  instance,  an  ordinary  foreclosure  suit  against  the  owner 
of  a  freehold  estate  who  has  executed  a  mortgage  thereon,  is 
a  direct  proceeding,  not  only  against  the  mortgagor,  but 
against  the  mortgaged  premises  also ;  and  the  decree  in  such 
cases  ordinarily  directs  that  if  the  amount  found  to  be  due 
upon  the  mortgage  is  not  paid  within  a  specified  time,  the 
mortgaged  premises  be  sold,  and  the  proceeds  thereof  applied 
in  satisfaction  of  the  decree.  Now,  it  is  evident  that  in  all 
such  cases  if  nothing  is  done  to  arrest  the  proceedings,  they 
will  ultimately  result  in  the  loss  of  the  estate  and  freehold  to 
the  mortgagor ;  and  yet  it  is  well  settled  that  a  freehold  is 
never  involved  in  this  class  of  cases.  (Pinneo  et  al.  v.  Knox 
et  al.  100  111.  471 ;  Mclntyre  v.  Yates  et  al.  id.  475.)  So  in 
a  proceeding  to  enforce  a  mechanics'  lien  upon  a  freehold 
estate,  the  very  object  of  which  is  to  subject  the  estate  to 
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the  payment  of  the  petitioner's  claim,  it  is  well  established 
that  a  freehold  is  not  involved ;  yet,  as  in  the  case  of  a  fore- 
closure of  a  mortgage,  if  no  steps  are  taken  to  arrest  the 
proceeding  it  will  result  in  the  loss  of  the  freehold  to  the 
owner.     Clement  v.  Keitz  et  al.  103  111.  315. 

It  is  further  to  be  observed,  that  the  decree  in  both  these 
classes  of  cases  always  establishes  a  lien  upon  the  incum- 
bered estate,  and  hence  necessarily  and  directly  affects  the 
freehold ;  nevertheless  it  is  clear,  according  to  all  the  cases, 
a  freehold,  within  the  meaning  of  the  statute,  is  not  involved. 
So,  every  personal  judgment  or  decree  for  money  obtained  in 
a  court  of  record  at  once  becomes  a  lien  upon  all  the  lands 
of  the  judgment  debtor  within  the  county  where  such  judg- 
ment or  decree  is  rendered,  not  specifically  exempt  from 
forced  sale,  and  this  lien  may  be  enforced  by  an  execution 
sale  of  the  lands  subject  thereto,  resulting  in  a  final  loss  of 
the  freehold,  and  yet  no  one  has  ever  supposed  for  a  moment 
that  a  freehold,  within  the  meaning  of  the  statute,  is  involved 
in  cases  of  this  kind. 

It  is  therefore  clear  that  before  a  freehold  can  be  properly 
said  to  be  involved  in  a  cause,  within  the  meaning  of  the 
statute,  something  more  must  appear  than  the  mere  fact  that 
the  judgment  or  decree  in  the  case  directly  affects  a  freehold 
estate,  and  that  unless  the  proceeding  is  in  some  manner 
arrested,  by  paying  the  claim,  discharging  the  lien,  or  other- 
wise, the  estate  thus  affected  will  be  ultimately  lost  to  the 
owner.  It  is  evident  some  additional  element  must  appear 
in  a  case  in  order  to  bring  it  within  the  statute.  In  Conkey 
et  al.  v.  Knight  et  al.  104  111.  337,  where  a  creditors'  bill  had 
been  filed  to  set  aside  certain  deeds  as  fraudulent,  and  sub- 
ject the  lands  conveyed  to  the  payment  of  the  complainants' 
judgments,  it  was  held  that  no  freehold  was  involved,  and 
hence  an  appeal  did  not  lie  to  this  court.  To  the  same  effect 
is  Sawyer  v.  Moyer,  ante,  p.  192. 
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It  will  be  noticed  in  each  of  these  cases  the  title  of  the 
fraudulent  grantee  was,  by  operation  of  the  decree  as  to  the 
complaining  creditors,  completely  divested,  and  rendered  null 
and  void,  and  still  it  was  held  no  freehold  was  involved, — 
that  is,  that  one  was  not  necessarily  involved,  for  the  effect  of 
the  decree  might  have  been  altogether  avoided  by  payment  of 
the  amount  of  the  complainants'  claims.  The  ultimate  object 
of  the  suit  in  those  cases  was,  as  it  is  in  this,  to  obtain  sat- 
isfaction of  certain  indebtedness,  and  so  far  as  the  litigation 
affected  or  was  likely  to  affect  a  freehold  estate  at  all,  it  was 
incidental  and  collateral  to  the  main  purpose  or  object  of 
the  suit,  and  the  effect  of  the  proceeding  upon  the  freehold 
might,  at  any  time,  have  been  defeated  or  avoided  altogether 
by  a  payment  of  the  debts  to  enforce  which  the  suit  was 
primarily  instituted.  To  cases  of  this  character,  and  to  all 
others  falling  within  the  general  principle  which  underlies 
them,  we  hold  the  statute  has  no  application. 

A  freehold  is  never  involved,  within  the  meaning  of  the 
statute,  except  where  the  primary  object  of  the  suit  is  the 
recovery  of  a  freehold  estate,  the  title  whereof  is  directly  put 
in  issue,  and  where  the  suit,  if  prosecuted  to  a  final  determi- 
nation, will,  by  virtue  of  the  judgment  or  decree  rendered 
therein,  as  between  the  parties,  result  in  one  gaining  and  the 
other  losing  the  estate.  Of  course  we  do  not  wish  to  be 
understood  as  intimating  that  a  freehold  can  not  be  involved 
in  a  case  made  by  a  cross  as  well  as  by  an  original  bill.  It 
is  immaterial  in  this  respect.  In  such  cases,  if  the  suit  or 
proceeding  is  prosecuted  to  a  final  determination,  one  party 
necessarily  gains  and  the  other  loses  the  estate,  and  it  is  not 
in  the  power  of  the  defendant,  by  the  performance  of  some 
act,  as,  the  payment  of  a  certain  sum  of  money,  to  suspend 
the  proceeding  or  avoid  the  effect  of  the  judgment  or  decree 
when  rendered,  as  may  always  be  done  where  the  title  of  the 
defendant  is  assailed  as  a  mere  means  of  subjecting  the  estate 
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to  the  payment  of  a  money  demand.  Had  Eames,  or  those 
claiming  under  him,  on  filing  the  bill  in  the  present  case,  paid 
off  Walker's  entire  indebtedness,  it  is  clear  neither  the  judg- 
ment creditors  nor  the  assignee  in  bankruptcy  would  have 
had  any  further  claims  upon  the  estate  in  controversy ;  and 
this  shows,  as  was  said  in  the  Conkey  case,  a  freehold  is  not 
necessarily  involved  in  this  class  of  cases, — that  is,  the 
defendant  in  all  such  cases  may  defeat  the  object  of  the  suit, 
so  far  as  it  seeks  to  disturb  his  title,  by  paying  off  the  claims 
sought  to  be  enforced  against  it.  If  the  claims  are  not  well 
founded,  and  are  in  law  no  charge  upon  the  estate,  there  is 
no  occasion  for  his  paying  them  off,  as  he  may  successfully 
defend  against  them, — and  in  that  case  his  freehold  is  not 
endangered,  and  therefore  not  necessarily  involved.  If,  on 
the  other  hand,  the  claims  are  well  founded,  and  a  charge 
upon  the  estate,'  it  is  his  duty  to  pay  them  off,  if  such  pay- 
ment is  necessary  to  protect  his  title.  But  where  the  action 
is  brought  simply  to  recover  either  an  equitable  or  legal  free- 
hold, and  not  merely  to  enforce  some  demand  or  claim 
against  the  estate,  it  is  not  within  the  power  of  the  defend- 
ant, by  independent  action  on  his  part,  to  suspend  the  pro- 
ceeding or  avoid  the  effect  of  the  judgment  or  decree  when 
rendered ;  and  the  judgment  or  decree  in  such  case,  until 
reversed  or  otherwise  set  aside,  by  its  own  inherent  force 
conclusively  settles  the  question  of  title  between  the  parties. 
Cases  of  this  character  alone  involve  a  freehold,  within  the 
meaning  of  the  statute. 

It  is  clear  the  present  case  does  not  come  within  this  class 
of  cases,  and  hence  the  appeal  was  improperly  brought  to 
this  court. 

Appeal  dismissed. 

Mr.  Justice  Craig  dissenting. 
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Thomas  Cooper  et  al. 

v. 
Austin  Corbin  et  al. 

Filed  at  Springfield  Sept.  28, 1882 — Rehearing  denied  January  Term,  1883. 

1.  Former  adjudication — whether  a  bar  to  subsequent  suit  or  defence. 
Where  a  matter  has  been  once  litigated,  and  a  judgment  or  decree  rendered, 
in  a  court  of  competent  jurisdiction,  the  judgment  or  decree  must  be  regarded 
as  final  between  the  parties  to  the  litigation,  and  those  who  claim  under  them 
after  the  rendering  thereof. 

2.  "Where  a  receiver  of  a  railroad  company,  appointed  and  acting  under 
the  direction  of  the  circuit  court  of  the  United  States,  in  1877  filed  a  bill  in 
the  circuit  court  of  Peoria  county  to  enjoin  the  collection  of  the  taxes  levied 
upon  the  capital  stock  of  the  company  for  the  years  1873,  1874  and  1875, 
which,  on  a  hearing,  was  dismissed,  it  was  held,  that  the  decree  in  such  case 
was  no  bar  to  another  bill  filed  by  the  purchasers  of  the  railroad  and  its  prop- 
erty, under  a  deed  of  trust,  and  whose  title  was  acquired  long  after  the  filing 
of  the  first  bill,  to  enjoin  the  collection  of  the  same  taxes  by  the  sale  of  the 
rolling  stock  of  the  railroad  company  after  its  purchase,  such  purchasers  not 
claiming  under  the  receiver,  for  the  reasons  that  neither  the  parties  nor  the 
subject  matter  are  the  same.  The  latter  bill  presented  the  question  that 
the  purchasers  acquired  the  property,  by  their  purchase,  free  and  clear  of 
the  taxes,  which  was  not  litigated  in  the  former  suit. 

3.  Taxation — capital  stock  of  a  corporation — to  be  taxed  as  personal 
property.  Capital  stock  of  a  corporation  is  personal  property,  being  in  its 
very  nature  changeable  and  transitory,  and  having  no  element  to  liken  it  to 
real  estate.  For  the  purpose  of  taxation  it  stands  in  the  place  of  shares  of 
capital  stock,  and  when  the  latter  is  taxed  the  former  is  exempt;  and  shares 
of  capital  stock  have  always  been  regarded  as  personal  property,  in  the  same 
manner  as  promissory  notes  and  bonds. 

4.  Same— as  to  the  lien  of  a  personal  property  tax — when  it  attaches. 
Taxes  on  personal  property  are  not  a  lien  or  charge  upon  any  specific  property 
until  the  tax  books  are  delivered  to  the  collector.  After  such  delivery  of  the 
tax  books,  the  collector  may  levy  on  any  personal  property  found  in  the  hands 
of  the  person  against  whom  the  taxes  have  been  assessed;  but  this  levy  will 
be  subject  to  any  incumbrance  on  the  property  created  prior  to  the  time  ho 
received  the  books.  So  a  tax  on  the  capital  stock  of  a  railroad  company, 
being  a  tax  on  personal  property,  is  subject  to  this  rule. 

5.  Same — lien  for  taxes  upon  real  estate.  Taxes  upon  real  estate,  how- 
ever, are  a  lien  or  charge  upon  the  land  itself,  from  and  after  the  first  day  of 
May  in  each  year  they  are  levied,  and  if  not  paid,  the  land  may  be  sold  for 
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their  payment,  and  the  title  will  pass  regardless  of  any  incumbrances  resting 
thereon,  whether  such  incumbrances  are  created  before  or  after  the  lien  has 
so  attached. 

6.  Purchaser — of  his  rights  as  against  subsequent  liens.  Where  a 
railroad  company,  under  authority  of  law,  executes  a  mortgage  or  deed  of 
trust  upon  all  its  property,  both  real  and  personal,  including  its  franchise, 
and  the  same  is  duly  recorded  in  the  several  counties  through  which  the  road 
runs,  a  purchaser  of  such  property  under  a  valid  foreclosure  of  the  mortgage, 
will  take  the  same  free  of  all  subsequent  liens  and  incumbrances.  The  title 
of  the  purchaser,  for  the  purpose  of  cutting  off  all  intervening  liens,  will 
relate  back  to  the  date  of  the  record  of  the  mortgage. 

7.  Same — when  purchaser  on  foreclosure  takes  property  free  from  taxes. 
Where,  at  the  time  the  taxes  assessed  upon  the  capital  stock  of  a  railroad 
company  become  a  lien  on  its  property,  a  prior  lien  has  been  created  upon  the 
same  by  the  execution  and  recording  of  a  valid  mortgage  thereon,  the  tax  lien 
will  attach  only  on  the  company's  equity  of  redemption,  and  when  that  equity 
is  cut  off  by  a  foreclosure  and  sale  under  the  mortgage,  the  purchaser  will 
take  the  property  free  from  any  lien  for  such  taxes,  and  a  court  of  equity 
will  enjoin  a  sale  of  the  rolling  stock  of  such  company  for  the  payment  of 
the  taxes. 

8.  Railroads — new  company  by  consolidation  possesses  all  the  powers 
of  the  companies  consolidated.  Where  a  railroad  corporation  of  this  State 
is  consolidated  with  a  similar  corporation  of  another  State,  in  conformity  with 
the  laws  of  this  State,  the  new  company  so  created  will  be  clothed  with  all 
the  rights,  privileges  and  powers  conferred  by  the  laws  of  this  State  upon  the 
old  corporation  of  this  State. 

9.  Mortgage — of  railroad  property,  real  and  personal — acknowledg- 
ment not  governed  by  the  Chattel  Mortgage  act.  A  mortgage  or  deed  of 
trust  by  a  railroad  corporation,  embracing  all  its  real  and  personal  property, 
Math  its  franchise,  made  in  pursuance  of  express  authority  in  its  charter,  and 
recorded  in  each  county  through  which  the  road  passes,  will  create  a  valid 
and  binding  lien  on  its  personal  as  well  as  its  real  property,  notwithstanding 
it  has  not  been  acknowledged  in  accordance  with  the  requirements  of  the 
Chattel  Mortgage  act.  That  act  has  no  bearing  whatever  upon,  and  was  never 
intended  to  apply  to,  railroad  mortgages. 

Appeal  from  the  Circuit  Court  of  Champaign  county ;  the 
Hon.  C.  B.  Smith,  Judge,  presiding. 

Messrs.  B.  S.  Prettyman  &  Sons,  for  the  appellants : 
Under  the  facts,  this  cause  is  res  judicata.     The  former 

decree  is  conclusive  upon  the  parties  to  that  suit,  and  privies. 

Cromwell  v.  County  of  Sack,  94  U.  S.  351;    Cole  v.  Favorite, 
15—105  III. 
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69  111.  457 ;    Hicks  v.  Chapin,   67  id.  375 ;    Harvey  v.  Ward, 
49  Cal.   124;   Ogden  v.  Larra bee,  70  111.   510;  Rising  v.  CW, 

70  id.  596;    jfttttZe  v.  Garrett,  74  id.  444;   Sfo^  v.  Lye,  103 
U.  S.  67. 

The  tax  was  a  lien  on  all  the  personal  property  in  ques- 
tion, and  a  purchaser  at  a  mortgage  sale  took  it  subject  to 
all  liens  of  record,  and  is  chargeable  with  notice  thereof. 
Strong  v.  Allen,  44  111.  428. 

This  is  chattel  property,  and  a  chattel  mortgage  not  exe- 
cuted as  required  by  law,  where  possession  is  left  with  the 
mortgagor,  is  void.  Const,  of  1870,  art.  11,  sec.  10;  Davis 
v.  Ransom,  18  111.  396  ;  Porter  v.  Dement,  35  id.  478 ;  Sage  v. 
Broivning,  51  id.  217. 

The  sale  of  the  property  under  a  decree  of  the  United 
States  Court  did  not  divest  the  State  of  its  lien  for  taxes, 
although  no  levy  had  been  made  prior  to  such  sale.  The  lien 
for  a  personal  property  tax  extends  to  all  the  personal  prop- 
erty of  the  tax  debtor.  1  Am.  &  Eng.  Eailway  Cases,  402 ; 
Atlantic  and  Richmond  A.  L.  W.  Co.  v.  State,  63  Ga.  483; 
Binkert  v.  Wabash  Ry.  Co.  98  111.  205;  Eev.  Stat.  chap.  120, 
sees.  161,  254;  Dennis  v.  Maynard,  15  111.  481. 

The  lien  of  the  collector's  warrant  continues  against  all 
the  personal  property  of  the  tax  debtor  from  the  date  of  its 
reception  by  the  collector  until  the  tax  is  paid,  and  purchasers 
of  such  property  must  see  that  the  tax  has  been  paid.  Eev. 
Stat.  "Eevenue,"  sec.  254;  Hill  v.  Figley,  23  111.  421;  Bin- 
kert v.  Wabash  Ry.  Co.  98  id.  205. 

Mr.  James  McCartney,  Attorney  General,  and  Mr.  E.  S. 
Smith,  also  for  the  appellants : 

The  fact  of  property  being  incumbered  at  or  before  the 
time  of  levying  a  tax,  does  not  give  a  mortgagee  a  lien  supe- 
rior and  prior  to  the  lien  for  taxes.  Diuilap  v.  Gallatin  County, 
15  111.  7;  Dennis  v.  Maynard,  id.  477;  Almy  v.  Hunt,  48  id. 
45  ;   Binkert  v.  Wabash  Ry.  Co.  98  id.  205. 
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The  taxes,  and  not  the  warrant,  make  the  lien.  In  that 
view  the  warrant  is  wholly  immaterial.  Almy  v.  Hunt,  48 
111.  45 ;    Union  Trust  Co.  v.  Weber,  96  id.  346. 

Mr.  John  M.  Hamilton,  Mr.  C.  W.  Fairbanks,  Mr.  J.  H. 
Eowell,  and  Mr.  George  W.  Gere,  for  the  appellees : 

The  decree  in  the  suit  by  the  receiver  of  the  railroad  com- 
pany is  no  bar  to  this  suit,  there  being  no  identity  of  parties 
or  of  the  issues  in  the  two  cases.  Town  of  Lyons  v.  Cooleclge, 
89  111.  529  ;  Yeates  v.  Briggs,  95  id.  79 ;  Gaar,  Scott  dt  Co.  v. 
Hurd,  92  id.  315 ;   Garrick  v.  Chamberlain  et  al.  97  id.  623. 

Equity  will  assume  jurisdiction  to  enjoin  the  collection  of  a 
tax  in  all  cases  where  the  tax  has  been  levied  without  author- 
ity of  law,  or  where  the  property  is  not  subject  to  taxation 
Kimball  y.  Merchants'  S.  L.  dt  T.  Co.  89  111.  611;  Binker 
v.  Wabash  Ry.  Co.  98  id.  205;  Dickey  v.  Heed,  78  id.  261 
McConkey  v.  Smith,  73  id.  313 ;  Deming  v.  James,  72  id.  78 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Cole,  75  id.  591 

The  Chattel  Mortgage  act  is  not  applicable  to  mortgages 
given  by  railroad  companies.     Palmer  v.  Forbes,  23  111.  301 
Titus  v.  Mabee,  25  id.  257 ;   Titus  v.  Ginheimer,  27  id.  462. 

When  the  tax  warrant  came  to  the  hands  of  the  collector 
of  Tazewell  county,  we  were  in  possession  of  the  property  by 
the  receiver,  and  whether  the  property  was  properly  mort- 
gaged or  not,  our  possession  gave  us  the  prior  lien.  The 
possession  of  a  receiver  is  that  of  the  trustee  for  persons 
entitled  under  final  decree.    High  on  Eeceivers,  sees.  134,  162. 

A  tax  warrant  is  not  a  specific  lien  against  the  particular 
property  on  which  personal  taxes  are  assessed,  but  a  lien  in 
general  upon  property  owned  by  the  tax  debtor.  Gaar,  Scott 
<f  Co.  v.  Hurd,  92  111.  330 ;  Burroughs  on  Taxation,  269. 

Capital  stock  of  a  corporation,  for  taxation,  taking  the 
place  of  shares  of  capital  stock,  like  it  is  personal  property. 
D.  B.  &  T.  Co.  v.  Parks,  88  111.  170;  Ottawa  Glass  Co.  v. 
McCaleb,  81  id.  556 ;    Belleville  Nail  Co.  v.  People  ex  rel.  98 
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id.  399 ;  Maur  v.  L.  P.  and  B.  R.  R.  Co.  27  id.  77 ;  Binkert 
v.  Wabash  Ry.  Co.  98  id.  208. 

The  assessment  of  a  tax  against  one  for  a  chattel  he  owns 
at  the  time,  creates  a  debt  against  him,  but  no  lien  against 
the  chattel ;  and  if,  after  such  assessment,  and  before  the  tax 
warrant  comes  into  the  collector's  hands,  the  tax  debtor,  in 
good  faith,  sells  or  mortgages  the  same,  the  purchaser  or 
mortgagee  will  be  protected  from  the  tax.  Gaar,  Scott' dt  Co. 
v.  Hard,  supra. 

The  tax  sought  to  be  collected  is  not  a  lien  on  the  real 
estate  purchased  by  us  under  the  decree  of  foreclosure. 
Schccfferv.  People,  60  111.  182;  Belleville  Nail  Co.  v.  People 
ex  rel.  98  id.  401.  See,  also,  Burroughs  on  Taxation,  270, 
258,  271 ;  Cooley  on  Taxation,  303  ;  Atlantic  and  Pacific  R.  R. 
Co.  v.  Cleino,  2  Dillon,  181;  Price  v.  Powell,  44  Mo.  436; 
Hime  v.  Commissioners,  19  Wall.  655;  Kirkwood  v.  Magill,  6 
Kan.  510 ;  Anderson  v.  State,  23  Miss.  459 ;  Harrington  v. 
Hilliard,  2  Mich.  271 ;  38  Pa.  St.  339. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  to  enjoin  the  collection  of  taxes  assessed 
on  the  capital  stock  of  the  Indianapolis,  Bloomington  and 
Western  Kailway  Company,  for  the  years  1873,  1874  and 
1875.  On  the  hearing,  a  decree  was  rendered  in  favor  of 
the  complainants,  as  prayed  for  in  the  bill,  and  the  collectors 
of  Tazewell  and  De  Witt  counties  appealed. 

It  appears  that  George  B.  Wright,  receiver  of  the  Indian- 
apolis, Bloomington  and  Western  Kailway  Company,  in  1877 
filed  a  bill  in  the  circuit  court  of  Peoria  county  to  enjoin  the 
collection  of  taxes  involved  in  this  proceeding.  The  circuit 
court,  on  the  hearing,  dissolved  the  injunction  and  dismissed 
the  bill,  and  the  decree,  on  appeal  to  this  court,  was  affirmed. 
Appellants  contend  that  the  decree  so  rendered  is  a  bar  to 
this  action, — that  the  doctrine  of  res  judicata  applies. 
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One  great  object  of  the  law  is,  to  settle  questions  and  put 
an  end  to  disputes  between  parties ;  and  hence,  where  a 
matter  has  once  been  litigated,  and  a  judgment  rendered,  in 
a  court  of  competent  jurisdiction,  the  judgment  must  be 
regarded  as  final  between  the  parties  to  the  litigation,  and 
those  who  claim  under  them  after  the  rendition  of  the  judg- 
ment. But  this  rule  of  law  can  not  be  invoked  here,  because 
the  appellees,  who  brought  this  bill,  were  not  parties  to  the 
former  action,  nor  do  they  claim  under  the  receiver,  who  was 
a  party.  Wright,  who  brought  the  former  bill,  was  acting 
under  the  direction  of  the  United  States  Court,  which  had 
appointed  him  receiver.  He  had  no  right  or  title  whatever 
to  the  property.  He  was  a  mere  custodian  under  the  order 
of  a  court.  Appellees  acquired  title  to  the  property,  as  pur- 
chasers  under  a  deed  of  trust,  long  after  Wright  had  filed  the 
bill,  and  they'  claim  that  by  the  purchase  they  obtained  title 
to  the  property  free  and  clear  of  the  taxes  which  appellants 
are  now  attempting  to  enforce  against  it.  This  question  was 
not  litigated  in  the  former  suit.  It  had  not  arisen  when  the 
former  judgment  was  rendered.  We  are  therefore  of  opinion 
that  the  former  judgment  can  not  be  relied  upon  as  a  bar  to 
this  action,  for  two  reasons  :  First,  the  parties  were  not  the 
same ;  second,  the  subject  matter  of  the  litigation  was  not 
the  same. 

The  questions  here  involved  are  not  free  from  difficulty, 
and  in  order  to  determine  the  rights  of  the  parties  it  will  be 
necessary  to  consider,  first,  the  nature  and  extent  of  appel- 
lants' claim ;  and  second,  the  nature,  character  and  scope  of 
the  mortgages  under  which  appellees  predicate  a  right  to  a 
priority  of  lien. 

As  stated  heretofore,  the  taxes  involved  were  assessed  for 
the  years  1873,  1874  and  1875,  on  the  capital  stock  of  the 
Indianapolis,  Bloomington  and  Western  Bailway  Company, 
and  it  is  stipulated  in  the  record  that  all  taxes  other  than 
taxes  upon  the  capital  stock  had  been  fully  paid  previous  to 
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the  commencement  of  tins  suit.  In  August,  1878,  the  col- 
lector of  taxes  in  and  for  the  county  of  Tazewell  levied  upon 
the  rolling  stock  of  the  Indianapolis,  Bloomington  and  "West- 
ern Kailway  Company,  which  was  then  in  the  hands  of  a 
receiver,  for  the  purpose  of  collecting  the  taxes  above  speci- 
fied. There  is  no  ground  for  the  position  that  the  tax  in 
question  became  a  lien  upon  the  real  estate  of  the  company 
from  and  after  the  first  day  of  May  of  each  year  that  it  was 
levied,  for  the  reason  that  the  tax  levied  was  a  personal  prop- 
erty tax,  and  not  a  tax  on  real  estate.  Capital  stock  has 
never,  so  far  as  we  know,  been  treated  as  real  property.  It 
is  in  its  very  nature  changeable,  transitory,  and  has  no  ele- 
ment whatever  which  likens  it  to  real  property.  In  taxation, 
under  the  statute,  it  stands  in  the  place  of  shares  of  capital 
stock,  and  when  the  latter  is  taxed  the  former  is  exempt ; 
and  shares  of  capital  stock  have  always  been  regarded  as 
personal  property,  in  the  same  manner  as  promissory  notes 
or  bonds.  Belleville  Nail  Co.  v.  The  People,  98  111.  399,  is 
a  case  in  point.  In  that  case  the  question  arose  whether  a 
tax  of  this  character  was  a  real  estate  tax,  and  it  was  said : 
"It  is  sufficient  to  say  that  the  capital  stock  and  franchise  of 
a  corporation  are  recognized  by  the  statute  as  to  be  listed, 
valued  and  taxed  as  personal  property.  Eev.  Stat.  1874, 
chap.  120,  sees.  3,  4,  7,  34."  Again,  section  34  of  the 
Revenue  law,  cited  supra,  in  express  terms  declares,  that 
"every  person  owning  or  using  a  franchise  granted  by  any 
law  of  this  State,  shall,  in  addition  to  his  other  property, 
list  the  same  as  personal  property,  giving  the  total  value 
thereof." 

If,  then,  the  tax  in  question  was  a  personal  property  tax, 
when  did  such  tax  become  a  lien  on  the  property  of  the 
Indianapolis,  Bloomington  and  Western  Railway  Company  ? 
This  question  has  been  settled  by  a  number  of  decisions  of 
this  court,  to  the  effect  that  no  lien  is  created  until  the  tax 
books  are  placed  in  the  hands  of  the  collector.     (Shaffer  v. 


1883.]  Cooper  et  al.  v.  Corbin  et  al.  231 

Opinion  of  the  Court. 

The  People,  60  111.  179;  Gaar,  Scott  &  Co.  v.  Hurd,  92  id. 
315;  Belleville  Nail  Co.  v.  The  People,  98  id.  399.)  Indeed, 
the  statute  itself  seems  to  settle  the  question  beyond  dispute. 
Section  254  declares:  "The  taxes  assessed  upon  personal 
property  shall  be  a  lien  upon  the  personal  property  of  the 
person  assessed,  from  and  after  the  time  the  books  are 
received  by  the  collector."  This,  of  course,  means  that  no 
lien  is  created  until  the  books  are  received  by  the  collector. 
Section  183  points  out  the  steps  to  be  taken  when  it  is 
desired  to  charge  the  tax  on  personal  property  against  real 
estate ;  but  as  it  is  not  claimed  in  this  case  that  the  real 
estate  of  the  company  became  liable  for  the  tax  under  that 
section  of  the  statute,  it  will  not  become  necessary  to  con- 
sume time  in  the  discussion  of  that  question. 

As  no  lien,  therefore,  was  created  until  1878,  when  the  tax 
books  came  into  the  hands  of  the  collector,  we  will  next 
inquire  whether,  at  that  time,  the  property  levied  upon  was 
liable  to  be  taken  for  those  taxes. 

The  Indianapolis,  Bloomington  and  Western  Eailway  Com- 
pany was  formed  July  12,  1869,  by  the  consolidation  of  the 
Indianapolis,  Crawfordsville  and  Danville  Railroad  Company, 
a  corporation  created  under  the  laws  of  Indiana,  and  the  Dan- 
ville, Bloomington  and  Pekin  Railroad  Company,  a  corpora- 
tion organized  under  the  laws  of  this  State.  The  consolidation 
was  effected  in  conformity  to  the  charter  of  the  last  named 
company  and  the  laws  of  this  State,  and  the  new  corporation, 
by  virtue  of  the  consolidation,  became  clothed  with  all  the 
rights,  privileges  and  powers  which  had  been  conferred  by  the 
laws  of  the  State  upon  the  Danville,  Urbana,  Bloomington 
and  Pekin  Railroad  Company.  Prior  to  the  consolidation, 
and  on  the  1st  day  of  April,  1869,  the  Danville,  Urbana, 
Bloomington  and  Pekin  Railroad  Company,  under  and  in 
pursuance  to  the  power  and  authority  of  its  charter,  in 
order  to  raise  money  needed  for  corporate  purposes,  issued 
$2,000,000  of  mortgage  bonds,  and  secured  the  payment  of 
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the  same  by  a  deed  of  trust,  or  mortgage,  on  all  its  franchises 
and  property  of   every  description,  both  real  and  personal. 
This  mortgage  was  recorded  in  all  the  counties  through  which 
the  railroad  ran.     After    the  consolidation  had  been  made, 
the    new   corporation, — the   Indianapolis,  Bloomington   and 
Western  Kailway  Company, — on  October  1,  1869,  concluded 
to  issue  its   bonds  for   $5,000,000,  and  to  secure  the  same 
executed  and  recorded  in  all  the  counties  through  which  the 
road  ran,  a  deed  of  trust  on  all  its  property  and  franchises. 
The  company,  however,  only  issued  $3,000,000  of  the  last 
named  bonds.     These  two  trust  deeds  were  in  terms  made 
first  liens  on  all  the  property,  of  every  description,   of  the 
companies.     In  October,  1874,  default  was  made  in  the  pay- 
ment of  interest  on  both  the  mortgages,  and  no  interest  was 
paid  after  that  date.     In  November,   1874,  the  holders  of 
the  bonds   commenced  proceedings  in  Montgomery  county, 
Indiana,  and  DeWitt  county,  Illinois,  to  foreclose  the  mort- 
gages.    The  Farmers'  Loan  and  Trust  Company,  the  trustee 
named  in  the  two  mortgages,  filed  cross-bills,  in  which  they 
prayed  for  a  sale  of  all  the  property  named  and  described  in 
the  mortgages.     Subsequently  the  suits  were,  removed  to  the 
circuit  courts  of  the  United  States  for  the  Southern  District 
of  Illinois,  and  the  district  of  Indiana,  where  decrees  were 
rendered  directing  the  sale  of  all  the  property  described  in 
the  mortgages,  in  satisfaction  of  the  bonded  indebtedness. 
On  the  30th  day  of  October,   1878,  under  and  by  virtue  of 
the  decree,  the  master  in  chancery  sold  to  appellees  all  the 
property  of  the  Indianapolis,  Bloomington  and  Western  Bail- 
way  Company,  for  the  sum  of  $1,000,000,   which  sale  was 
confirmed  by  the  court,  and   a  deed  made  and  delivered  in 
pursuance  of  the  sale. 

It  will  be  observed  that  by  the  terms  of  the  charter  of  the 
Danville,  Urbana,  Bloomington  and  Pekin  Kailroad  Company, 
it  had  express  authority,  "from  time  to  time,  to  borrow  such 
sum  or  sums  of  money  as  may  be  necessary  for  the  complet- 
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ing,  equipping,  operating  and  maintaining  their  said  railroad, 
and  to  issue  and  dispose  of  bonds,  *  *  *  and  to  mort- 
gage their  corporate  property  and  franchises,  or  convey  the 
same  by  deed  of  trust,  to  secure  the  payment  of  any  debt 
contracted  by  said  company  for  the  purposes  aforesaid." 
(Private  Laws  of  1867,  vol.  2,  page  758.)  Here  was  ample 
authority  to  execute  the  deeds  of  trust,  and  if  they  were 
valid  and  effectual,  the  sale  under  the  foreclosure  decree 
would  operate  to  pass  the  title  to  the  property  free  and  clear 
of  all  subsequent  liens. 

But  it  is  said  the  deeds  of  trust  did  not  create  a  valid  lien 
on  the  personal  property,  as  they  were  not  acknowledged  as 
required  by  the  act  in  regard  to  chattel  mortgages.  We  do 
not  think  the  act  in  regard  to  chattel  mortgages  has  any 
bearing  whatever  on  mortgages  or  deeds  of  trust  of  the  char- 
acter of  those  under  consideration.  The  Chattel  Mortgage 
act  was  never  intended  to  apply  to  such  property  as  is  named 
in  the  two  mortgages.  The  Chattel  Mortgage  act  requires 
a  chattel  mortgage  to  be  acknowledged  in  the  township  in 
which  the  mortgagor  resides.  In  what  township  should  a 
railroad  company  acknowledge  a  chattel  mortgage?  As  an 
example,  take  the  Illinois  Central  Railroad  Company,  running 
from  Cairo  to  Galena.  Should  it  desire  to  execute  a  chattel 
mortgage  in  conformity  to  the  act  in  regard  to  chattel  mort- 
gages, which  one  of  the  various  townships  through  which  its 
line  extends  should  it  select?  It  no  more  resides  in  one 
township  through  which  its  line  passes  than  another,  and 
surely  the  legislature  never  intended  to  require  an  acknowl- 
edgment to  be  made  in  every  township  through  which  the 
road  passes. 

Again,  the  mortgages  given  by  railroad  companies  are  not 
usually  due  in  less  than  twenty  or  thirty  years ;  and  yet,  if 
they  are  controlled  by  the  Chattel  Mortgage  act  they  can  not 
run  longer  than  two  years.  The  validity  of  a  chattel  mort- 
gage being  limited  to  two  years,  it  must  necessarily  follow,  if 
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railroad  companies  were  required  to  conform  to  the  act,  the 
right  to  borrow  money  on  long  time,  to  construct  or  equip  a 
road,  and  secure  it  by  a  mortgage  on  its  property,  would  in 
effect  be  taken  away.  The  Chattel  Mortgage  act  was  passed 
many  years  ago.  We  find  it  in  the  revision  of  1845.  When 
it  became  the  law  of  the  State,  railroad  mortgages  were 
unknown  in  this  State,  and  the  reasonable  inference  is,  that 
it  was  never  intended  to  have  any  application  to  a  species 
of  property  which  then  had  no  existence,  but  which  has 
grown  up  since  its  passage,  but  was  intended  to  apply  to 
chattels  that  were  owned,  possessed  and  used  as  they  were 
at  that  time  in  use  among  the  people  in  their  pursuits  of 
life.  See  Peoria  and  Springfield  R.  R.  Co.  v.  Thompson,  103 
111.  187. 

The  railroad  company  in  this  case  had  express  authority, 
under  its  charter,  to  mortgage  all  of  its  property,  both  real 
and  personal,  as  an  entirety.  The  fact  that  the  mortgage 
embraced  the  franchise,  the  real  and,  personal  property,  did 
not  impair  its  validity.  It  was  enough  that  the  legislature 
had  conferred  the  power  on  the  company,  and  that  the  power 
had  been  executed  in  the  manner  required  by  the  charter. 
When  the  mortgage  was  executed,  acknowledged,  and  placed 
upon  record,  it  became  a  lien  upon  all  the  property,  of  every 
description,  it  contained,  and  when  the  mortgage  was  subse- 
quently foreclosed,  and  the  property  sold,  the  title  of  the 
purchasers,  for  the  purpose  of  cutting  off  subsequent  liens, 
would  relate  back  to  the  date  of  record  of  the  mortgage. 

From  what  has  been  said,  it  follows  that  at  the  time  the 
taxes  in  question  became  a  lien  on  the  property  of  the  rail- 
road company,  that  lien  could  only  reach  the  interest  the 
railroad  company  then  had  in  the  property,  which  was  but 
an  equity  of  redemption,  and  as  that  equity  was  cut  off  by 
foreclosure  and  sale  to  appellees,  the  circuit  court  could  do 
no  less  than  enjoin  the  collectors  from  selling  the  property. 
Had  the  tax  in  question  been  a  real   estate  tax,  a  different 
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rule  would  prevail.  Taxes  levied  upon  real  estate  become  a 
charge  upon  the  land  itself,  and  if  they  are  not  paid,  the  land 
may  be  sold  for  the  taxes  due  thereon,  and  the  title  will  pass 
regardless  of  any  incumbrance  resting  on  the  land.  Taxes 
on  personal  property  rest  on  a  different  principle, — they  are 
not  a  charge  on  any  specific  property.  When  the  tax  books 
pass  into  the  hands  of  a  collector,  he  can  levy  on  any  per- 
sonal property  found  in  the  hands  of  the  person  against 
whom  the  taxes  have  been  assessed,  but  his  levy  will  be  sub- 
ject to  any  incumbrance  on  the  property  created  prior  to  the 
time  he  received  the  tax  books. 

The  decree  of  the  circuit  court  must  be  affirmed. 

Decree  affirmed. 


Mr.  Justice  Walker  :  I  am  unable  to  concur  in  either  the 
reasoning  or  conclusion  in  this  case.  I  hold  that  the  lien  for 
taxes  is  superior  to  all  others,  and  can  not  be  cut  off  by  other 
liens,  whether  prior  or  junior  to  the  lien  for  taxes. 

Again,  this  opinion  is  opposed  to  the  cases  of  Hunt  v.  Bul- 
lock, 23  111.  320,  Gregg  v.  Sanford,  24  id.  17,  and  Titus  v. 
Mabee,  25  id.  257.  These  cases  I  regard  as  conclusive  that 
the  portion  of  the  trust  deed  relating  to  the  personal  property 
was  void  for  want  of  a  proper  acknowledgment.  The  rolling 
stock,  etc.,  is  made  personal  property,  with  all  its  incidents, 
by  our  present  constitution,  and  it  must  be  governed  by  the 
rules  governing  all  kinds  of  chattels.  The  mortgage  on  this 
property  should  have  been  acknowledged  as  other  chattel 
mortgages. 


236  W.,  St.  L.  &  P.  Ey.  Co.  v.  The  People.  [Jan. 

Syllabus.     Brief  for  the  Plaintiff  in  Error. 

The  Wabash,  St.  Louis  and  Pacific  Eailway  Company 

v. 
The  People  of  the  State  of  Illinois. 

Filed  at  Springfield  January  29,  1883. 

1.  Railroads — unjust  discrimination  in  freights  on  a  through  contract 
from  points  in  this  State  to  points  in  another  State.  The  court  adheres  to 
the  conclusion  reached  in  this  case  in  104  111.  476,  holding  section  87  of  the 
Railroad  act,  to  prevent  unjust  discriminations  in  the  rates  charged  for  carry- 
ing passengers  or  freights,  to  be  free  from  any  constitutional  objection,  and 
holding  a  railroad  company  liable  to  the  penalty  imposed  by  such  section  for 
discriminating  in  the  rate  of  charges  as  to  different  contracts  for  through 
transportation  of  freight  from  points  in  this  State  to  a  point  in  another  State, 
for  different  distances,  charging  a  greater  sum  for  the  less  distance  of  the 
entire  carriage,  than  for  the  greater  distance. 

2.  But  this  court  disclaims  the  idea  that  the  legislature  of  this  State  has 
authority  to  regulate  commerce  in  any  other  State,  holding,  in  the  absence 
of  anything  showing  to  the  contrary,  that  a  single  and  entire  contract  to  carry 
freight  for  a  gross  sum  from  a  point  in  this  State  to  a  point  in  another  State, 
necessarily  implies  that  such  sum  is  charged  proportionally  for  the  carriage 
on  every  part  of  the  entire  distance,  and  that  charging  a  greater  sum  by  a 
railroad  company  for  freight  to  a  point  in  another  State,  from  a  point  in  this 
State  less  distant  than  from  another  point  in  this  State,  is  an  unjust  discrimi- 
nation, prohibited  by  the  statute,  where  it  is  not  shown  that  such  inequality 
in  the  charges  is  all  for  carriage  entirely  beyond  the  limits  of  this  State. 

Writ  of  Error  to  the  Circuit  Court  of  Ford  county;  the 
Hon.  Owen  T.  Eeeves,  Judge,  presiding. 

Mr.  H.  S.  Greene,  and  Mr.  F.  T.  Hughes,  for  the  plaintiff 
in  error,  made  the  following  among  various  points  of  law : 

That  the  section  under  which  the  action  was  brought  is  a 
regulation  of  inter- State  commerce,  which,  under  the  consti- 
tution of  the  United  States,  Congress  alone  could  make,  and 
consequently  is  not  within  the  legislative  power  of  the  State, 
see  Council  Bluffs  v.  K.  C,  St.  Jo.  and  C.  B.  R.  R.  Co.  45 
Iowa,  338;  Reading  R.  R.  Co.  v.  Pennsylvania,  15  Wall.  232; 
Pennsylvania  v.  Wheeling  Bridge  Co.  18  How.  421 ;   Henderson 
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v.  Mayor  of  New  York,  92  U.  S.  272;  Railroad  Co.  v.  Mary- 
land, 21  Wall.  456;  Hall  v.  DeCuier,  95  U.  S.  485;  Railroad 
v.  Ilannen,  id.  465;   Telegraph  Co.  v.  Texas,  105  id.  460. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 

The  right  to  pass  laws  against  extortion  and  unjust  dis- 
crimination, is  not  given  to  the  United  States  and  prohibited 
to  the  States.  The  exercise  of  the  power  claimed  here  can 
not,  in  any  way,  interfere  with  or  be  controlled  by  the  laws 
of  other  States  through  which  the  freight  may  be  carried. 
It  is  only  the  charge  we  complain  of,  and  not  the  carriage. 
The  carriage  may  be  through  many  States,  but  the  charge 
only  in  one,  and  that  must  be  contrary  to  the  law  of  the 
State  where  made.  The  law  has  nothing  to  do  with  inter- 
State  commerce. 

That  railroads  are  public  highways,  and  subject  to  the 
police  power  of  the  State,  see  Rogers  v.  Burlington,  3  Wall. 
654 ;  Sharpless  v.  Mayor  of  Philadelphia,  21  Pa.  St.  147 ; 
Peoria  and  Rock  Island  Ry.  Co.  v.  Coal  Valley  Mining  Co.  68 
111.  489  ;  Marsh  v.  Fairhury,  Pontiac  and  Northwestern  R.  R. 
Co.  64  id.  414;  Prigg  v.  Pennsylvania,  16  Pet.  539;  Railroad 
Co.  v.  Fuller,  17  Wall.  560 ;  License  Cases,  5  How.  583 ; 
Munn  v.  Illinois,  94  U.  S.  114. 

Mr.  A.  Sample,  also  for  the  People : 

The  declaration  shows  that  the  unjust  and  discriminating 
charges  were  actually  made  in  this  State,  which  is  admitted 
by  the  stipulation.  The  section  of  the  act  prohibiting  unjust 
discriminations  is  merely  declaratory  of  the  common  law. 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Parks,  16  111. 
460 ;  McDuffie  v.  Portland  and  Rochester  R.  R.  Co.  52  N.  H. 
430  ;  New  England  Express  Co.  v.  Maine  Central  R.  R.  Co. 
57  Me.  188  ;  Massenger  v.  Pennsylvania  R.  R.  Co.  36  N.  J.  407. 

The  statute  is  not  one  to  regulate  the  rate  of  charges, 
but  to  prevent  unjust  discrimination  and  extortion.     This  is 
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within  the  police  power  of  the  State.  Railroad  Co.  v.  Fuller, 
17  Wall.  560;  Mum  v.  Illinois,  93  U.  S.  113;  Peck  v.  Chi- 
cago It.  R.  Co.  id.  175. 

The  law  does  not  attempt  to  regulate  inter- State  commerce, 
as  it  does  not  fix  the  rate  of  charges  for  transportation  be- 
tween the  States.  The  charges  having  been  made,  and  the 
service  partly  performed,  in  this  State,  makes  the  offence 
complete. 

Per  Curiam  :  We  see  no  reason  to  depart  from  the  con- 
clusion reached  in  this  case  when  it  was  here  before.  (See 
People  v.  Wabash,  St.  Louis  and  Pacific  Ry.  Co.  104  111.  476.) 
But  to  avoid  misapprehension,  we  deem  it  advisable  to  state 
explicitly  that  we  disclaim  any  idea  that  Illinois  has  authority 
to  regulate  commerce  in  any  other  State.  We  understand, 
and  simply  hold,  that,  in  the  absence  of  anything  showing  to 
the  contrary,  a  single  and  entire  contract  to  carry,  for  a  gross 
sum,  from  Gilman,  in  this  State,  to  the  city  of  New  York, 
implies,  necessarily,  that  that  sum  is  charged  proportionally 
for  the  carriage  on  every  part  of  that  distance,  and  that  a 
single  and  entire  contract  to  carry,  for  a  gross  sum,  from 
Peoria,  in  this  State,  to  the  city  of  New  York,  implies  the  same 
thing;  and  that  therefore,  when  it  is  shown  that  there  is 
charged  for  carriage  upon  the  same  line,  less  from  Peoria  to 
New  York  (the  greater  distance)  than  from  Gilman  to  New 
York,  (the  less  distance,)  and  nothing  is  shown  to  the  effect 
that  such  inequality  in  charge  is  all  for  carriage  entirely 
beyond  the  limits  of  this  State,  a  prima  facie  case  is  made  out 
of  unjust  discrimination,  under  our  statute,  occurring  within 
this  State.  We  hold  that  the  excess  in  the  charge  for  the 
less  distance,  presumably  affects  every  part  of  the  line  of 
carriage  between  Gilman  and  the  State  line,  proportionally 
with  the  balance  of  the  line. 

The  judgment  is  affirmed. 

Judgment  affirmed. 
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Separate  opinion  by  Mr.  Justice  Walker  : 

As  tins  case  is  again  before  us  for  decision,  I  shall,  owing 
to  its  vast  importance  and  the  disastrous  and  ruinous  effects 
it  must  produce  on  our  system  of  government  if  the  claim  of 
plaintiff  in  error  should  obtain,  add  something  to  what  I 
before  said. 

If  the  doctrines  contended  for  were  allowed,  it  would  be  to 
release  and  entirely  exempt  all  corporate  bodies  in  the  State 
from  the  governing  or  sovereign  power  of  the  State  to  pre- 
vent wrong  and  oppression  of  the  people  by  such  bodies.  It 
would  be  to  hold  that  the  State,  by  creating  and  endowing 
railroads  with  the  simple  and  necessary  power  to  fix  charges 
for  carrying  persons  and  property,  had,  through  the  legisla- 
ture, without  intending  it,  sold  or  surrendered  the  governing 
power  of  the  State,  and  that  such  bodies  are  empowered  to 
extort  from  the  masses  annually,  for  all  time  to  come,  sums 
greater  than  the  revenues  of  the  Federal  government,  beyond 
fair  compensation  for  such  carriage.  If  such  bodies  can  not 
be  controlled,  to  the  same  extent  and  under  the  same  neces- 
sities for  the  general  welfare,  by  the  State,  as  natural  persons, 
then  the  powers  of  government  have  been  subverted  and  the 
States  virtually  destroyed,  and  they  have  become  useless  and 
expensive  appendages  to  our  governmental  system.  They 
would  become  powerless  to  perform  the  functions  and  answer 
the  great  and  all- controlling  purpose'  of  organizing  govern- 
ment, which  is  to  secure  protection.  It  would  undeniably  be 
to  recognize  and  declare  such  bodies  above  and  beyond  legal 
control, — to  create  government  agencies  and  instruments 
greater  than  the  sovereign  State,  and  not  amenable  to  its 
governing  power.  Present  the  question  as  we  may,  whether 
as  exempting  them  from  such  control  under  the  fiction  that 
the  granting  of  the  charter  of  plaintiff  in  error  was  a  contract 
never  to  control  it  in  its  charges  and  never  to  control  its 
power  to  wrong  and  oppress  the  people,  and  that  it  is  pro- 
tected by  the  obligation  clause  of  the  constitution,  or  that  the 
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regulation  of  such  charges  and  the  prevention  of  extortion  and 
unjust  discrimination  are  regulations  of  commerce  among  the 
States,  and  are  prohibited  under  either  claim,  the  power  of 
the  States  to  protect  the  people  from  such  oppression  would 
be  destroyed,  and  the  States  themselves  would  be  destroyed. 
To  admit  either  proposition  must  inevitably  lead  to  this  result. 
This,  then,  is  the  naked  question  to  be  determined. 

The  provision  of  our  constitution  requiring  the  enactment 
of  the  statute  under  consideration  was  deliberately  framed, 
and,  on  full  consideration,  was  ratified  by  the  people.  It 
was  considered  by  both  the  convention  and  the  people  to  be 
imperatively  demanded  in  the  promotion  of  the  general  wel- 
fare, and  to  afford  the  people  protection,  and  security  from 
the  invasion  of  rights  the  State  government  was  created  to 
protect. 

As  we  seem  to  forget,  or  are  drifting  away  from,  the  great, 
plain  and  never  denied  underlying  principles  of  our  govern- 
ment, I  may  be  excused  in  referring  to  some  of  the  axiomatic 
principles  that  have  been  supposed  to  be  self-evident, — 
especially  so  when  we  are  asked  to  disregard  the  plainest 
doctrines  of  our  government.  I  shall  define  a  State  to  be 
the  whole  people  embraced  in  a  prescribed  territory,  united 
into  one  body  politic,  for  the  purpose  of  mutual  protection, 
and  security  from  wrong  and  violence  from  within  and  from 
without  its  borders.  A  constitution,  or  foundation  of  gov- 
ernment, embraces  and  declares  the  principles,  regulates  the 
division  and  exercise  of  the  governing  power,  directs  to  what 
officers  or  agencies  it  shall  be  confided,  and  limits  and  con- 
trols its  exercise, — in  other  words,  it  establishes  the  govern- 
ment, delegates,  limits  and  defines  the  manner  in  which  the 
governing  power  of  the  State  shall  be  exercised,  and  by 
overpowering  necessity  compels  those  who  frame  government 
to  confer  ample  power  on  its  agencies  to  enforce  the  protec- 
tion and  security  for  which  government  is  instituted.  And 
the  same  necessity  imperatively  demands  that  the  power  thus 
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conferred  shall  be  forever  held  and  exercised  for  the  purposes 
for  which  it  was  delegated  to  the  agencies  of  the  government. 
It  is  self-evident  that  this  power  must  not  only  be  preserved 
and  exercised  for  the  purposes  for  which  it  was  delegated, 
but  it  must  be  defended  so  long  as  the  government  shall  exist. 
Nor  can  the  powers  thus  conferred  be  exercised  for  any  other 
than  the  purposes  for  which  they  were  delegated. 

It  is  axiomatic  that  in  all  representative  governments  the 
sovereign  or  governing  power  belongs  to  and  resides  in  the 
people,  as  the  source  of  all  power, — that  this  power  is  inher- 
ent, inalienable  and  indestructible,  without  the  subversion  or 
destruction  of  the  government.  This  is  absolutely  true,  from 
its  inherent  nature  and  the  purposes  of  such  government. 
To  surrender  or  sell  such  power  to  its  full  extent,  is  to  destroy 
such  government.  To  impair  or  diminish  the  sovereign  or 
governing  power,  is  to  weaken  the  power  to  govern  the  people 
and  to  protect  them  in  their  rights,  and  to  that  extent  defeats 
the  purpose  for  which  government  was  created  and  is  main- 
tained. The  founders  of  our  government  conferred  such 
power  only  as  was  deemed  necessary  to  answer  the  purposes 
of  its  organization,  and  to  be  perpetually  held,  unless  with- 
drawn by  the  people  when  exercising  sovereign  power. 

When  the  State  government  was  organized,  the  people  of 
the  State  delegated  governmental  powers  to  the  officers  cre- 
ated by  the  organic  law,  to  be  held  and  exercised  alone  for 
governmental  purposes.  It  was  but  a  delegation  of  a  trust, 
and  not  the  title  to  the  power.  Officers  or  governmental 
agencies  take  no  title  to  the  power,  but  simply  the  authority 
to  exercise  it  for  the  purposes  of  government.  Had  the 
framers  of  our  State  governments  imagined  that  it  would 
ever  be  claimed  that  such  agencies  had  the  power  to  sell, 
surrender,  impair  or  diminish  the  power  thus  held  in  trust, 
they  would  have  prohibited  such  action  in  terms  that  none 
would  have  misunderstood ;  but  it  was  so  generally  and 
unquestionably  understood  that  governmental  officers  held 
16—105  III. 
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nothing  more  than  the  power  in  trust  for  governmental  pur- 
poses, that  it  would  have  been  regarded  as  an  insult  to  the 
intelligence  of  the  people  to  have  inserted  a  provision  in  the 
fundamental  law  prohibiting  the  sale  or  surrender,  the  im- 
pairment or  diminution,  of  the  sovereign  or  governing  power 
of  the  State.  All  persons  having  the  slightest  knowledge  of 
the  powers  and  purposes  of  government  have  always  believed, 
and  still  suppose,  that  the  power  of  sale  or  surrender  can  not 
exist,  and  all  persons  of  intelligence  would  be  profoundly 
astonished  to  learn  that  a  proposition  so  ruinous,  so  destruc- 
tive of  government,  so  oppressive  to  the  people,  and  so  viola- 
tive of  every  principle  of  government,  had  been  announced 
by  any  court.  To  hold  that  such  power  may  be  trafficked 
away  and  squandered,  is  to  suppose  that  those  who  framed 
the  State  governments  were  wholly  incompetent  to  the  task, 
and  were  ignorant  of  the  plainest  principles  of  government. 
It  is  monstrous  to  suppose  they,  when  framing  a  government 
designed  to  be  perpetual  in  duration,  and  which  they  intended 
to  arm,  and  supposed  they  had  armed,  with  ample  power  to 
secure  the  best  of  governments,  did  in  fact  empower  the 
agencies  to  sell  this  power  and  destroy  the  government  they 
were  engaged  in  organizing.  To  hold  that  such  was  their 
purpose,  is  to  impute  to  them  the  weakest  and  most  puerile 
purposes.  It  is  to  hold  that  those  who  framed  the  State 
governments  were  engaged  in  the  idle  ceremony  of  framing  a 
government,  and  at  the  same  time,  and  by  the  same  instru- 
ment, empowering  the  officers  created  to  enforce  its  provi- 
sions, to  destroy  and  terminate  its  existence,  by  the  sale  of 
the  sovereign  powers.  No  more  monstrous  constitutional 
heresy  could  be  invented.  It  is  impossible  to  attribute  such 
purposes  to  those  men.  It  would  be  to  deny  them  ordinary 
intelligence. 

There  is  no  language  or  provision  of  our  constitution  that 
can  be  tortured  into  power  to  sell  immunity  from  govern- 
mental control,  to  either  natural  or  artificial  persons,  and  to 
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hold  there  is  such  power,  violates  every  known  rule  of  inter- 
pretation and  construction.  It  is  opposed  to  every  principle 
of  government,  is  destructive  of  government  itself,  and  is  to 
exempt  a  portion  of  the  community,  and  leave  them  unre- 
strained, above  and  beyond  governmental  control.  It  would 
be  subversive  of  government,  order  and  security.  This  is  not 
the  age,,  nor  is  this  the  country,  in  which  to  try  the  perilous 
experiment  of  creating  highly  privileged  classes,  above  and 
beyond  the  control  of  government,  to  prey  upon  and  oppress 
the  people,  not  only  without,  but  contrary  to  all  constitu- 
tional authority.  To  sell  such  immunities  is  contrary  to  every 
principle  of  justice,  policy,  and  equality  of  right.  It  violates 
every  principle  of  right  and  of  our  government,  and  in  this 
case  violates  an  express  provision  of  the  constitution. 

Were  the  State  to  sell  to  a  natural  person  exemption  from 
governmental  control,  is  there  in  this  broad  land  a  right 
thinking  man  that  would  not  denounce  it  as  a  monstrous 
act  of  wrong,  and  a  flagrant  violation  of  the  fundamental 
law,  however  specific  the  terms  of  the  contract,  arid  however 
ample  the  consideration?  I  apprehend  no  one  could  be  found 
so  dull  as  not  to  see  the  monstrous  violation  of  every  principle 
upon  which  our  government  is  founded.  And  if  it  would 
be  unjust,  and  in  violation  of  all  principle,  to  sell  such  an 
immunity  to  a  natural  person,  in  the  name  of  reason,  justice 
and  equality  can  such  a  privilege  be  sanctified  and  become 
just,  fair  and  constitutional  when  extended  to  a  corpora- 
tion,— a  mere  instrument  and  creature  of  government?  A 
natural  person  is  an  integral  part  of  the  body  of  persons 
holding,  and  at  will  exercising,  the  sovereign  power  of  the 
State,  and  is  entitled  to  as  high  consideration  as  a  mere 
creature  and  instrument  of  government.  It  must  then  fol- 
low, that  if  the  natural  person  can  not  be  thus  exempted,  a 
corporate  body  can  not,  as  the  mere  instrument  brought  into 
being  by  and  to  serve  the  sovereign  power  can  not  be  greater, 
or  its  rights  more  sacred,  than  an  integral  part  of  the  sover- 
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eign  power.  It  irresistibly  and  logically  follows  that  the 
legislature  is  absolutely  destitute  of  all  power  to  exempt 
persons,  natural  or  artificial,  from  governmental  control. 

It  would  require  no  argument  to  prove  that  a  contract 
entered  into  by  the  chief  executive  of  a  State  with  one  of  its 
inhabitants  never  to  enforce  the  laws  of  the  State  against 
him,  would  be  corrupt,  and  would  forfeit  his  right  to  office. 
So  of  a  judge,  were  he  to  enter  into  a  contract  never  to  ren- 
der judgment  or  sentence  against  a  person.  In  such  cases 
all  persons  would  intuitively  know  that  such  contracts  consti- 
tuted a  crime  so  black  as  to  cover  such  officers  with  infamy 
and  detestation  so  long  as  their  names  were  remembered. 
Then,  if  to  sell  or  surrender  the  executive  or  judicial  power 
is  so  infamous,  how  can  the  courts  hold  that  a  bargain  be- 
tween the  legislature  and  a  corporation  that  the  latter  should 
never  be  controlled,  but  might  wrong,  oppress  and  extort 
from  the  people  without  limit  or  control,  be  held  pure  and 
free  from  the  taint  of  corruption,  and  must  be  protected 
under  the  obligation  clause?  I  can  never  believe,  until  it 
shall  be  so  decided,  that  any  court  will  ever  hold  that  what 
is  crime  when  committed  by  either  of  two  branches  of  gov- 
ernment, is  pure,  just  and  right  when  committed  by  the 
other.  It  would  be  monstrous  inconsistency  for  a  court  to 
hold  an  act  perpetrated  by  one  branch  of  government  is 
corrupt,  base  and  criminal,  but  when  perpetrated  by  another 
is  honest,  just  and  legal.  And  the  sale  or  surrender  of  gov- 
ernmental power  by  either  branch  is  precisely  the  same,  in 
principle  and  effect.  No  person  can  make  even  a  plausible 
distinction.  Neither  is  there  a  particle  more  constitutional 
authority  for  the  sale  or  surrender  of  such  power  by  the  leg- 
islature, than  by  the  Governor  or  a  judge.  But  the  journals 
of  the  legislative  bodies  of  this  country  may  be  searched  in 
vain  to  find  a  single  instance  where  such  an  exemption  has 
been  made,  or  even  been  proposed.  Other  unauthorized  and 
unwarranted  exemptions  may  have  been  made,  but  the  mon- 
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strous  and  unheard  of  exemption  from  governmental  control 
has  never  been  granted  or  attempted,  and  it  is  impossible  to 
believe  it  ever  will,  so  long  as  the  principles  upon  which  our 
government  is  based  are  respected, — that  any  legislative  body 
will  be  found  so  reckless  of  duty  as  to  make  such  a  grant  or 
exemption.  It  is  too  monstrous  for  intelligent  belief.  Nor 
can  the  courts,  by  mere  inference,  justly  hold  that  such  a 
purpose  ever  actuated  such  bodies,  in  the  absence  of  express 
language  declaring  the  purpose. 

Again,  an  attempt  by  force  to  deprive  the  State  of  govern- 
mental power  is  denounced  as  treason,  and  punished  by 
the  highest  penalty  that  can  be  inflicted.  It  is  the  most 
infamous  and  detestable  of  all  crimes,  and  is  execrated  by 
all  respectable  and  patriotic  persons.  Were  the  legislature  to 
sell  or  surrender  the  powers  of  government,  it  would  destroy 
the  government  as  effectually  as  it  can  be  done  by  treason, 
and  to  part  permanently  with  a  portion  of  the  governmental 
power  accomplishes,  in  part,  the  purposes  of  treason.  It  is  a 
partial  destruction  of  government.  Then,  is  it  possible  for  a 
court  to  imply  a  contract  for  an  exemption  from  governmental 
control,  and  sustain  such  a  contract  steeped  in  such  turpi- 
tude? Is  it  possible  to  say  such  a  contract,  violative  of 
every  principle  of  government,  and  such  as,  if  entered  into 
by  either  of  the  other  branches  of  government,  would  be 
denounced  and  execrated  as  the  most  infamous  corruption, 
must  be  protected  by  the  obligation  clause  ?  It  would  seem 
to  be  impossible  to  maintain  such  a  proposition,  or  even  con- 
tend for  its  establishment.  Were  the  legislature  to  attempt 
such  a  betrayal  of  so  sacred  a  trust,  it  would  be  denounced 
as  infamous  treachery. 

From  our  nature  and  environments,  government  is  a 
supreme  necessity,  and  never  a  choice.  It  is  imperatively 
demanded,  and  is  indispensable  to  the  protection  of  life, 
property,  and  such  liberty  as  the  government  accords  to  the 
governed.    All  persons  hold  their  rights  subject  to  the  neces- 
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sities  of  the  general  public.  Those  are  the  terms  upon  which 
all  hold  their  rights  to  protection.  It  is  forcibly  expressed 
by  the  maxim,  "salus  populi  est  supremo,  lex."  Government 
must  be  armed  with  all  necessary  power  to  protect  the  gov- 
erned, nor  can  that,  the  great  primary  object  of  all  govern- 
ments, be  defeated,  except  by  overpowering  force.  Neither 
can  the  legislature  confer  power  or  exemptions  on  natural  or 
artificial  persons  that  will  defeat  the  great  purpose  of  the 
organization  of  government.  It  is  the  inherent  and  inalien- 
able right  of  all  persons  in  our  government  to  equal  protection 
from  wrong,  injustice  and  oppression,  and  so  long  as  they  are 
worthy  of  citizenship  the  people  will  maintain  that  right,  in 
one  mode  or  another.  They  may  be  deprived  of  the  right 
for  a  time,  but  never  permanently.  The  people  will  never 
sanction  a  doctrine  so  unjust,  so  unequal,  and  so  monstrous, 
that  the  legislature  may  sell  exemptions  from  governmental 
restraint,  whether  to  natural  or  artificial  persons. 

We  may  search  the  charter  in  vain  to  find  anything  that 
exempts  the  company  from  the  restraining  power  of  the  State, 
in  the  interest  of  good  government.  It  is  true  that  the 
government  created  it  a  common  carrier,  and  empowered  it 
to  charge  for  services  as  such  carrier.  It  thereby  became 
endowed  with  the  attribute  or  faculty  to  contract  in  reference 
to  its  business.  A  natural  person  is  born  with  the  same 
faculty,  but  lie  has  in  all  governments  been  controlled,  limited 
and  restricted  in  its  exercise  by  the  law-making  power  from 
the  dawn  of  history,  and  probably  before.  Although  the  power 
of  natural  persons  to  contract  is  conferred  in  its  amplest  form 
by  nature,  government  has  ever  exercised  the  power  to  limit 
and  restrain,  or  even  prohibit,  its  exercise,  for  the  general 
welfare.  Government,  in  all  ages  and  among  all  peoples,  has 
prohibited  all  persons  from  contracting  until  they  arrive  at  a 
specified  age.  It  has,  notwithstanding  all  persons  are  endowed 
with  the  faculty  of  contracting,  in  all  governments  where  our 
language  prevails,  absolutely  prohibited  married  women  from 
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contracting.  All  persons  are  endowed  by  nature  with  power 
to  contract  for  any  rate  of  interest  they  choose,  and  yet,  in 
most  civilized  and  christian  governments,  the  right  has  been 
limited  to  a  maximum  rate.  Men  have  been  deprived  of 
their  inherent  right  to  contract  for  more  than  the  prices  fixed 
by  law  for  food,  for  drayage,  hack  hire,  for  tolls  on  roads, 
bridges  and  ferries.  They  have  been  prohibited  from  the 
purchase  of  lands  because  of  alienage,  and  citizens  have  been 
prohibited  from  its  purchase  by  verbal  contract ;  and  it  has 
been  provided  that  the  title  shall  not  pass  unless  conveyed  in 
writing  in  a  prescribed  form,  and  the  title  thus  transferred 
may  be  defeated  unless  the  deed  be  recorded  in  a  specified 
manner  or  a  prescribed  time.  And  the  right  of  natural  per- 
sons to  contract  has  been  prohibited  when  the  subject  of  the 
contract  is  declared  immoral,  criminal,  or  contrary  to  public 
policy,  and  the  legislatures  of  all  the  States  have  exercised 
the  power  to  control  the  right,  by  requiring  all  persons  to 
procure  and  pay  for  licenses  to  pursue  almost  every  kind  of 
business ;  and  the  power  of  the  legislature  to  control  the 
exercise  of  this  natural  right  to  contract  has  never  been 
questioned  by  any  court.  It  has  been  conceded  to  be  the 
exercise  of  just  legislative  power.  Then,  on  what  principle 
or  for  what  reason  shall  we  exempt  corporate  bodies  from  the 
like  legislative  control?  It  is  neither  required  nor  author- 
ized, but  it  is  expressly  prohibited  by  the  constitution  in  this 
class  of  cases.  It  was  not  intended  by  the  General  Assembly 
when  it  granted  the  charter  for  the  organization  of  this  com- 
pany. Those  named  in  the  charter  to  organize  the  body  did 
not  suppose  that  such  an  immunity  was  granted,  nor  did  the 
officers  of  the  company,  after  it  was  organized,  suspect  they 
had  made  such  a  contract  with  the  State.  If  a  contract  was 
made,  none  of  the  parties  to  or  connected  with  it  ever  intended 
to  enter  into  such  a  contract.  If  there  was  such  a  contract, 
it  was  made  in  despite  of  all  language  necessary  to  a  contract, 
against  the  intention  of  the  parties,  and  in  defiance  of  every 
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rule  of  the  law.  Can  any  sane  man  believe  that  any  legisla- 
ture ever  organized  in  the  Union  was  so  reckless  of  its  duty 
and  of  the  powers  of  government  as  to  have  granted  a  single 
charter,  had  it  supposed  on  the  organization  of  the  company 
it  would  not  be  amenable  to  the  power  of  government,  to  the 
same  extent,  and  for  the  same  reasons  and  purposes,  that 
natural  persons  may  be  governed  and  controlled  ?  It  is  im- 
possible to  believe  such  a  legislative  body  ever  existed,  or 
ever  will.  The  establishment  of  government  creates  abso- 
lute power  unless  restrained  by  constitutional  limitation,  and 
unless  so  limited  it  remains  absolute. 

Government  existed  before  corporations  were  organized. 
They  were  created  as  governmental  agencies  or  instruments, 
to  aid  in  the  accomplishment  of  the  purposes  for  which  gov- 
ernment was  organized.  They  are  employed  as  governmental 
instruments  to  carry  out  enterprises  which  government  is  not 
adapted  to  accomplish.  They  combine  the  capital,  energy 
and  prudence  of  individuals,  with  the  prospect  of  individual 
gain  in  the  furtherance  of  the  public  interest  and  general 
welfare.  Corporations  are  never  created  simply  for  private 
gain.  Their  nature  is,  inherently,  a  monopoly,  combining 
capital  and  power  detrimental  to  private  enterprise,  and  when 
they  become  injurious  to,  or  cease  to  promote,  the  public 
interest,  they  must  be  controlled  or  extinguished.  They  must 
never  become  to  the  States  what  the  ancient  barons  were 
to  the  British  government, — not  only  uncontrollable  by,  but 
more  powerful  than  the  government,  levying  tribute  upon  all 
who  came  within  their  power, — unless  we  are  prepared  to 
surrender  our  liberties. 

Charters  to  corporations  are  granted  upon  a  consideration 
rendered  or  to  be  rendered ;  and  that  consideration  is,  that 
they  will  assist,  within  the  scope  of  their  power  and  within  the 
purposes  of  their  organization,  to  accomplish  the  purposes  for 
which  government  was  organized.  When  they  cease  to  answer 
that  purpose  the  consideration  fails,  and  when  they  become 
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instruments  of  oppression  they  must  and  will  be  controlled. 
If  they  shall  be  uncontrolled,  we  must  expect  to  see  their 
power  and  oppression  increase  to  destructive  lengths.  The 
history  of  the  East  India  Company  illustrates  the  growth  and 
abuse  of  irresponsible  corporate  power.  From  a  small  begin- 
ning it  grew  to  be  an  instrument  of  oppression  never  surpassed 
in  the  world's  history.  All  uncontrolled  power  is  sure  to  be 
abused,  and  it  increases  with  great  rapidity,  as  illustrated 
by  the  East  India  Company,  and  the  abbeys  of  England. 
Wholesome  restraint  is  absolutely  indispensable,  or  the  people 
must  be  oppressed  to  the  extent  of  the  power  of  extortion 
possessed  by  these  bodies, — and  the  extent  of  the  oppression 
is  commensurate  with  their  power. 

It  is  an  axiomatic  principle  in  our  government,  that  the 
people,  even  when  acting  in  their  sovereign  capacity,  or  the 
General  Assembly  exercising  a  mere  trust,  or  both  combined, 
are  wholly  incapable  of  selling  or  surrendering  the  governing 
power  of  the  State  to  persons,  natural  or  artificial.  The 
State  has  no  more  power  to  sell  its  sovereignty  and  produce 
its  own  destruction,  than  has  a  natural  person  to  sell  his 
existence.  Nor  is  government  more  capable  of  selling,  sur- 
rendering or  permanently  abdicating  powers  necessary  to 
perform  its  functions,  than  has  a  natural  person  to  sell  or 
surrender  his  members  or  the  faculties  necessary  to  preserve 
his  existence.  It  is  monstrous,  ruinous  and  destructive  to 
government  to  hold  that  sovereign  power  may  be  sold,  sur- 
rendered, impaired  or  diminished,  by  deed,  by  contract,  by 
statute,  "or  in  any  conceivable  mode,  and  to  do  so  would 
violate  the  plainest  principles  of  government.  Take  away 
the  powers  necessary  to  government,  whether  they  be  direct 
or  incidental,  and  sovereignty  is  destroyed  to  the  extent  it  is 
diminished,  because  the  power  to  preserve  its  existence  and 
perform  its  functions  is  destroyed.  The  great  and  essential 
attribute  of  sovereignty  is  to  preserve  its  existence,  and  the 
power  to  perform  the  functions  for  which  it  was  called  into 
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action.  All  know  that  without  sovereign  power  there  can  be 
no  government.  When  they  are  all  surrendered,  government 
ceases ;  and  when  impaired  or  diminished,  the  efficiency  of 
government  is  impaired,  and  the  power  to  protect  the  gov- 
erned is  destroyed  in  part,  and  the  government  fails  in  the 
purpose  of  its  creation.  It  is,  then,  a  monstrous  constitu- 
tional heresy  to  hold  that  by  merely  conferring  the  power  on 
this  body  to  charge  for  services  rendered  in  the  course  of  its 
business,  the  State  surrendered  the  power  to  control  such 
charges,  to  the  same  extent  and  for  the  same  reasons  and 
purposes  that  it  may  control  similar  rights  or  powers  of  nat- 
ural persons.  It  was  indispensable  to  the  transaction  of  the 
business,  and  to  accomplish  the  purposes  of  the  organiza- 
tion, that  this  franchise  or  power  should  be  conferred,  as 
without  it  the  body  would  have  been  powerless  to  make  and 
enforce  charges  for  any  kind  of  service.  It  is,  therefore, 
impossible  to  infer,  from  this  grant  of  power,  any  intention 
on  the  part  of  the  legislature  to  surrender  its  governing- 
power  over  this  body.  But  had  it  been  expressly  agreed,  in 
the  most  formal  terms,  by  the  charter,  that  the  State  sur- 
rendered and  agreed  never  to  exercise  the  governing  power, 
it  would  have  been  absolutely  void,  because  it  is  a  sovereign 
power,  and  is  incapable  of  sale  or  surrender. 

It  follows,  from  what  has  been  said,  that  no  well  founded 
claim  can  be  urged  for  immunity  from  governmental  control 
simply  from  the  grant  of  the  charter  and  the  power  to  fix 
charges  for  carrying  persons  and  property  over  its  road. 
Such  a  claim  is  condemned  by  the  considerations  here  sub- 
mitted. We  held  in  the  case  of  Wiggins  Ferry  Co.  v.  People, 
102  111.  560,  that  a  corporation  created  by  legislative  charter 
is  subject  to  the  same  controlling  power  of  the  State  as  are 
natural  persons.  That  case  is  conclusive  of  this  question  of 
the  power  to  control  this  corporation,  and  to  prevent  it  from 
making  unjust  discriminations  in  this  State. 
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But  it  is  urged  that  the  constitutional  provision  requiring 
this  enactment  is  prohibited  by  the  third  clause  of  section  8 
of  article  1  of  the  Federal  constitution,  and  for  that  reason 
the  statute  is  void, — that  it  is  an  attempt  to  regulate  com- 
merce between  the  States,  and  that  power  is  possessed  alone 
by  Congress.  Even  if  the  charges  of  draymen,  warehouse- 
men for  storing  produce  and  merchandize,  and  railroads  for 
carrying  such  property  to  market,  could  be  raised  to  the 
dignity  of  commerce,  in  any  sense  or  for  any  purpose,  it  is 
impossible  to  see  how  the  regulation  and  prevention  of  unjust 
discriminations  in  this  State,  under  this  law,  can  be  held  a 
regulation  of  commerce  among  the  States.  It  is  purely  and 
simply  the  exercise  of  the  great  police  or  governing  power  of 
the  State,  within  the  State,  over  its  inhabitants,  for  and  in 
the  interest  of  good  government.  The  law  does  not  purport, 
nor  can  it  be  held,  to  affect  property  being  transported  through 
the  State.  It  does  not  impose  a  tax  or  duty  upon  such  prop- 
erty, nor  does  it  prevent  or  regulate  the  carrying  of  such 
property  through  the  State.  It  leaves  such  transportation 
perfectly  free  and  unrestrained.  Nor  does  it  impose  an  export 
duty,  tonnage  rate,  or  any  increased  charge,  on  property  being 
carried  beyond  the  line  of  the  State,  nor  any  duty  or  charge 
on  property  brought  into  or  passing  through  the  State.  It 
does  not,  nor  can  it  be  tortured  into  the  slightest,  attempt  to 
regulate  or  affect  the  charges  that  shall  be  made  by  other 
roads  or  carriers  after  the  property  passes  the  boundaries  of 
this  State.  It  does  not,  nor  can  it  by  any  possible  means, 
affect  the  price  of  the  commodities  thus  carried  when  they 
reach  the  market,  whether  in  the  State  or  abroad.  Whether 
charges  of  the  carrier  shall  be  exorbitant  or  reasonable,  can 
not  affect  the  price  of  the  commodity  one  penny  when  it 
reaches  the  New  York  market.  It  affects,  and  can  only 
affect,  the  producer,  manufacturer  and  shipper,  and  the  car- 
rier at  the  point  of  shipment ;  and  that  is  purely  local,  and 
is  all  within  this  State. 
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How  is  it  possible  to  say  that  the  commerce  of  the  States 
is  affected,  when  there  is  neither  an  export  nor  import  duty 
or  charge  imposed  on  the  commodity,  or  the  roads  or  people 
of  Indiana,  Ohio  or  New  York  are  not  affected  one  jot  or  tittle, 
or  the  price  of  the  article  in  New  York,  or  the  ultimate  or 
intermediate  market,  is  not  affected  to  the  extent  of  one  cent  ? 
It  would  seem  to  be  impossible  to  even  imagine  that  the  law, 
in  the  remotest  degree,  tends  to  interfere  with  or  regulate  com- 
merce among  the  States.  To  so  hold  is  to  pervert  language, 
or  disregard  the  relation  of  things,  or  misapply  or  pervert 
principles.  The  only  possible  effect  that  is  or  can  be  pro- 
duced, is  upon  the  producer,  manufacturer  or  owner  of  the 
property,  and  the  carrier,  by  exorbitant  charges,  or  unjust  dis- 
criminations in  charges.  When  they  are  exacted,  it  reduces 
the  price  of  the  commodity  in  the  hands  of  the  producer  or 
shipper,  and  increases  the  receipts  of  the  carrier.  The  pur- 
chaser deducts  the  price  for  transportation  from  its  value  in 
the  market  to  which  he  ships,  and  enough  more  to  pay  him 
a  profit,  when  he  purchases  from  the  owner.  Thus  it  is,  the 
owner  or  shipper  is  affected  injuriously,  and  the  carrier  reaps 
the  profit.  If  the  producer  or  manufacturer  ships  his  own 
products  to  the  market,  the  amount  of  the  unjust  extortion  is 
deducted  from  the  price  he  receives,  and  to  that  extent  the 
gains  of  the  carrier  are  unjustly  increased.  But  by  no  kind 
of  reasoning  is  it  possible  to  say  that  any  other  person's 
interests  are  affected,  from  the  time  the  article  is  shipped 
until  it  reaches  the  ultimate  market,  and  not  then.  It  then 
conclusively  follows,  if,  after  the  commodity  leaves  this  State, 
the  interests  of  no  other  person  or  corporate  body  are  affected 
in  the  slightest  degree,  it  is  impossible  to  hold  that  commerce 
is  affected  by  this  law  beyond  the  boundary  of  the  State,  or 
that  it,  in  the  remotest  degree,  affects  or  regulates  commerce 
among  the  States. 

It  would  therefore  seem  impossible,  by  any  process  of  rea- 
soning or  by  any  rule  of  construction,  to  hold  that  this  law, 
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in  any  sense  or  in  any  degree,  regulates  commerce  among  the 
States.  The  manifest  purpose  of  that  clause  was  to  prevent 
impositions,  burthens  and  obstructions  on  articles  of  com- 
merce passing  from  one  State  to  another,  or  such  articles 
passing  through  States.  It  was  intended  that  such  commerce 
should,  so  far  as  State  action  should  be  concerned,  be  free 
and  unobstructed.  Can  any  person  conjecture  any  other 
purpose  for  the  insertion  of  that  provision  ?  And  this  statute 
leaves  commerce  as  perfectly  free  and  unobstructed  between 
this  and  other  States  as  was  designed  by  the  framers  of 
the  Federal  constitution.  Congress  has  made  no  attempt, 
nor  has  it  the  power,  to  regulate  or  control  the  internal 
affairs  or  police  of  the  State.  The  unjust  discrimination  and 
extortion  were  made  in  the  State.  The  transportation  was 
in  the  State,  and  is  it  possible,  without  an  utter  disregard 
of  language,  to  hold  that  such  a  law  is  prohibited  by  that 
clause  of  the  constitution  ?  To  so  hold  is  to  import  terms  or 
provisions  into  that  instrument  that  were  not  placed  there 
by  its  framers.  It  would  be  to  amend  and  enlarge  the  clause 
to  embrace  purely  State  police  power,  and  to  control  legis- 
lative action,  and  prevent  just  government  and  necessary 
protection  to  the  people. 

It  is  impossible  to  perceive  how  this  provision  has  any 
more  controlling  effect  in  this  case  than  the  power  of  the 
executive  to  convene  Congress  in  a  case  of  emergency.  When 
the  State  shall  attempt  to  control  commerce  between  itself 
and  other  States,  it  will  be  time  to  invoke  this  provision. 
But  even  then  it  may  be  gravely  doubted  whether  the  mere 
charges  a  common  carrier  may  make  for  transporting  prop- 
erty between  or  through  the  States  can  be  raised  to  the 
dignity  of  commerce.  The  mere  change  of  names  never 
changes  the  nature  or  property  of  things.  To  call  the  com- 
pensation of  the  common  carrier  commerce,  if  it  is  not,  it 
remains  the  same,  and  is  simply  compensation.  Has  any  one 
ever  supposed  that  the  wages  paid  to  laborers,  mechanics, 
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artizans,  draymen  or  hackmen  constitute  commerce,  or  any 
part  of  it  ?  Yet  they  all  contribute  to  its  support.  A  large 
portion  of  the  commodities  entering  into  and  swelling  the 
commerce  of  the  country,  passes  through  the  hands  of  and  is 
transported  by  draymen ;  and  shall  it  be  said  the  legislature 
has  no  power  to  regulate  their  charges,  because  it  is  prohib- 
ited by  that  clause  of  the  constitution, — that  the  drayman  is 
engaged  in  commerce,  and  is  a  link  in  the  great  chain  of 
instruments  necessary  to  its  support  ?  If  prohibited  by  that 
clause,  it  has  been  generally  and  uniformly  violated  by  the 
legislature  of  every  State  in  the  Union  since  its  adoption, 
without  its  being  suspected.  Each  of  these  occupations 
depends  on  precisely  the  same  principle.  It  is  impossible  to 
make  any  well  recognized  distinction.  The  one  transports 
vastly  more,  and  in  a  different  manner  from  the  other ;  but 
small  sums,  and  operations  of  precisely  the  same  character, 
must  be  governed  by  the  same  rules  as  larger  ones. 

But  if  it  were  conceded  that  Congress  has  power,  under 
that  clause,  to  regulate  such  charges,  it  has  never  acted. 
And  shall  the  people  be  deprived  of  protection  because  the 
State  can  not  and  Congress  will  not  act,  and  without  usurp- 
ation the  courts  are  unable  to  afford  relief  ?  Must  the  people 
remain  unprotected?  In  such  case,  can  it  be  doubted  that 
the  legislature  may  act  until  the  Federal  power  shall  be 
exerted  ?  The  reports  of  the  Federal  Supreme  Court  abound 
in  adjudged  cases  announcing  that  it  may,  and  it  must  be 
so  from  inevitable  necessity.  The  people  must  have  protec- 
tion against  injustice  and  wrong ;  and  it  must  be,  from  the 
very  nature  of  our  dual  system  of  government,  that  the  legis- 
latures of  the  States  in  such  cases  may  afford  protection  until 
Congress  shall  take  action, — and  the  absolute  necessity  for 
protection  vindicates  the  wisdom  of  the  doctrine. 

The  same  objection  was  interposed  to  the  Bailroad  and 
Warehouse  law,  in  the  case  of  Munn  v.  Illinois,  91  U.  S.  113, 
but  after  a  most  thorough  and  exhaustive  consideration  of 
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all  the  principles  involved,  the  Supreme  Court  vindicated 
the  law,  and  placed  its  validity  on  impregnable  grounds  by 
unanswerable  reasoning,  and  decided  the  principle  of  the 
power  of  the  State  government  to  regulate  its  internal  police, 
by  the  most  cogent  and  unanswerable  reasoning.  In  fact,  it 
has  demonstrated  the  power  and  wisdom  of  such  controlling 
power  by  the  legislatures  of  the  States.  In  that  case  the 
principle  was  more  expanded  than  is  required  in  this  case. 
There  it  was  urged,  that  there  was  an  interference  with  com- 
merce between  the  States,  because  the  legislature  fixed  the 
maximum  charges  for  handling  and  storing  grain  in  ware- 
houses in  Chicago,  that  formed  an  intermediate  link  between 
eastern  and  western  transportation  companies,  through  which 
grain  from  Iowa,  Nebraska,  portions  of  Wisconsin  and  of  this 
State,  was  compelled  to  pass,  and  be  reshipped  on  connecting 
lines,  to  the  east.  Yet  that  court  justly  and  wisely  held  the 
law  in  nowise  regulated  or  attempted  to  regulate  commerce 
among  the  States. 

It  is  impossible  to  conceive  how  any  well  defined  distinc- 
tion can  be  made  between  that  and  this  case  The  principles 
involved  are  precisely  the  same.  The  doctrines  of  that  case 
may  be  ignored,  but  they  can  not  have  force,  and  hold  that 
the  law  in  this  case  is  prohibited  by  that  clause  of  the  con- 
stitution. It  would  be  impossible  to  reconcile  two  such  deci- 
sions, without  a  resort  to  refinement,  impalpable  distinction 
and  unmeaning  exceptions.  If  this  law  is  held  unconstitu- 
tional, the  doctrines  of  that  case  must  be  disregarded  or 
overruled ;  and  from  the  force  of  the  reasoning,  the  clearness 
of  the  statement  of  its  doctrines,  and  the  justice  and  wisdom 
of  its  principles,  I  believe  they  will  never  be  overruled  or 
modified.  Their  wisdom  shows  a  thorough  comprehension  of 
the  great  underlying  principles  of  our  dual  system  of  govern- 
ment, and  to  preserve  its  existence  as  formed  by  its  founders 
they  must  be  maintained  in  their  full  integrity. 
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The  case  of  Carton  v.  Illinois  Central  R.  R.  Co.  59  Iowa, 
148,  is  referred  to  as  announcing  a  different  doctrine.  Coun- 
sel for  defendant  in  error  insists  there  are  well  founded  dis- 
tinctions between  that  and  this  case.  Be  that  as  it  may,  I 
shall  not  stop  to  inquire.  Whilst  I  have  high  respect  for  the 
learning  and  ability  of  that  court,  I  am  unable  to  change  my 
views  as  embodied  in  the  opinions  previously  filed  in  this 
case.  I  am  not  convinced  by  its  reasoning,  and  I  believe 
that  great,  fundamental  and  controlling  principles  were  over- 
looked in  its  decision. 

It  is  also  urged  that  Telegraph  Company  v.  Texas,  105  U.  S. 
460,  is  opposed  to  the  validity  of  this  law.  In  that  case  the 
facts  were  different,  and  the  principles  involved  are  unlike 
this  case.  But  there  is  no  language  to  indicate  that  the 
court  designed,  in  the  slightest  degree,  to  impair  the  doc- 
trines of  Mann  v.  Illinois,  supra.  Nor  can  I  ever  believe  that 
so  well  considered  a  case  will  be  overruled,  or  its  doctrines 
impaired,  until  the  court  shall  indicate  the  purpose  by  lan- 
guage, or  by  deciding  differently  in  a  case  similar  in  all  its 
facts  and  principles.  The  whole  question  is  one  of  power  of 
the  State  to  regulate  its  internal  police,  and  to  afford  pro- 
tection and  good  government  to  its  people, — to  exercise  the 
powers  that  were  retained  when  the  Union  was  formed,  and 
to  carry  out  the  purposes  for  which  the  State  governments 
were  organized  and  are  supported  by  the  people.  When 
people  are  aggregated  into  society,  they  must  and  will  have 
protection,  and  that  can  only  be  afforded  by  government. 
This  necessity  lies  back  of  and  beyond  all  human  govern- 
ment, and  will  be  asserted  by  the  people. 

I  assume,  as  an  incontrovertible  proposition,  that  the 
people,  when  acting  in  their  sovereign  capacity,  may  perform 
■every  governmental  function  within  its  territorial  limits,  and 
as  equally  incontrovertible  that  the  people,  when  so  acting, 
may  empower,  or  require  the  legislature  to  perform  and  exer- 
cise all  governmental  power,  unless  prohibited  by  the  Federal 
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constitution.  The  tenth  amendatory  article  of  that  instru- 
ment expressly  reserves  all  powers  not  delegated  to  the  Fed- 
eral government  or  prohibited  by  that  instrument,  to  the 
States,  or  the  people,  respectively.  The  States  have  not 
been  deprived  of  this  power,  and  they  may  exercise  it  without 
limitation  or  control.  There  can  be  no  question  that  the 
State  has  the  power  to  regulate  commerce  confined  alone  to 
the  limits  of  the  State ;  and  if  this  regulation  was  intended 
to  and  does  only  operate  on  the  roads  in  the  State,  and  the 
carrying  of  freights  within  its  limits,  that  is  the  end  of  this 
controversy.  The  provision  of  our  constitution  relating  to 
the  enactment  under  consideration,  requires  the  law  to  pre- 
vent unjust  discriminations  and  extortions  for  the  carrying  of 
persons  and  property  on  the  roads  in  this  State.  The  statute 
in  terms  professes  only  to  regulate  the  roads  in  this  State. 
The  constitutional  provision  and  the  statute  were  adopted  to 
afford  the  people  protection,  and  they  have  a  right  to  have 
them  enforced  in  their  just  and  reasonable  spirit.  Is  it  pos- 
sible that  under  the  name  of  commerce  these  vast  bodies  shall 
be  permitted  to  oppress  and  extort  from  the  people  without 
control,  or  any  limit  but  the  amount  they  can  extort  from 
the  people  ?  Are  the  States  to  be  shorn  of  the  powers  they 
undeniably  possess,  and  which  have  been  guaranteed  to  them 
by  the  Federal  constitution,  because  it  may  operate  to  deprive 
these  corporations  of  the  unlimited  and  uncontrolled  power 
to  unjustly  discriminate  and  extort  in  their  charges  for  trans- 
porting persons  and  property  over  their  roads?  Must  the 
people  be  oppressed  and  impoverished  by  unjust  exactions  by 
uncontrolled  monopolies,  because  it  may  reduce  the  profits 
of  these  bodies  in  carrying  the  products  of  the  farm  and  the 
manufactory  to  market, — and  all  in  the  name  of  commerce  ? 
Can  any  government  lend  itself  to  such  ruinous  oppression  of 
its  people,  and  justify  such  injustice  and  oppression  under 
the  claim  that  it  is  promoting  and  advancing  commerce? 
Are  the  great  body  of  the  people,  who  produce  and  sustain 

17—105  III. 
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commerce  and  these  mighty  corporate  bodies,  to  be  forgotten 
in  this  race  for  gain  by  the  speculator  and  these  corporate 
bodies?  Are  the  producers  to  be  left  without  protection, 
and  at  the  mercy  of  those  who  may  oppress  them  without 
restraint,  because,  it  is  said,  to  afford  them  protection  will 
cripple  or  interfere  with  commerce  ?  Justice,  right,  and  the 
great  and  primary  purposes  of  founding  government,  would 
say  not.  It  surely  has  not  yet  reached  the  point  that  com- 
merce must  be  supported  by  oppressing  the  great  body  of  the 
people, — by  sanctioning  and  protecting  oppression,  injustice 
and  extortion.  Shall  these  bodies  be  permitted  to  extort  from 
the  producer  half  the  value  of  his  property  for  conveying  it 
to  the  nearest  or  any  other  market  ?  And  shall  it  be  said 
that  the  great  fundamental  principles  of  our  government 
protect  such  flagrant  injustice,  and  prohibit  the  State  from 
protecting  the  citizen  from  such  monstrous  oppression  ? 

It  may  be  said  this  was  not  such  a  charge,  nor  do  these 
bodies  intend  ever  to  make  such  charges.  I  concede  those 
now  controlling  these  bodies  have  no  such  intention,  but 
they  are  powerless  to  control  those  who  shall  succeed  them. 
Human  experience  teaches  that  uncontrolled  power  is  only 
limited  by  the  interest  that  controls  its  exercise.  One  of  the 
great  purposes  and  necessities  in  the  organization  of  govern- 
ment is,  to  regulate  and  control  the  prices  to  be  charged  for 
property  and  labor  to  just  and  reasonable  limits.  Every 
natural  person  is  compelled  to  submit  to  such  legal  restraint, 
and  why  not  artificial  persons  ?  They  are  surely  no  more 
sacred  than  natural  persons,  nor  are  their  rights  entitled  to 
more  respect  or  greater  protection.  Their  right  to  contract  is 
subject  to  the  same  limitation  and  control  as  that  of  natural 
persons.  Government  has  the  power,  and  has  always  exerted 
it,  to  control  man's  natural  right  to  contract,  and  all  of  the 
governed  must  submit  to  the  exercise  of  the  power,  whether 
they  be  natural  or  artificial  persons.  To  leave  these  bodies 
unrestrained  would  be  destructive  to  the  producing  classes, 
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whose  interests  and  rights  seem  to  be  wholly  disregarded  in 
the  struggle  for  exemption  from  governmental  control.  In 
this  fierce  contest  the  interests  of  the  trader  and  these  bodies 
seem  to  he  alone  considered,  whilst  the  producing  class,  upon 
which  the  other  two  are  wholly  dependent  for  their  existence, 
seems  to  be  wholly  ignored, — or  if  not,  it  seems  to  be  regarded 
as  lawful  prey  for  the  others. 

Shall  these  bodies  be  permitted  to  charge  one  person  extor- 
tionate rates,  and  carry  for  nominal  rates  for  another  ?  Shall 
they  be  permitted  to  become  the  arbiters  of  the  growth  and 
prosperity  of  one  town  or  community,  and  of  the  destruction 
of  others?  Shall  they,  at  will,  build  up  one  community, 
enhance  the  value  of  its  property  by  low  rates  of  transporta- 
tion, and  depreciate  property,  diminish  business  and  impov- 
erish the  people  in  another  by  oppressive  rates  ?  Or  shall 
they,  by  combination,  be  permitted  to  fix  rates  that  render 
the  producers  their  serfs?  Shall  they  be  permitted  to  fix 
rates  so  low  in  favor  of  the  opulent  manufacturer,  and  so  high 
on  the  products  of  his  more  humble  rival,  as  to  drive  him  from 
the  field  of  competition  ?  Shall  they  be  permitted  to  fix  rates 
so  exorbitantly  high  as  to  receive  more  for  carrying  products 
of  the  farm  and  factory  than  the  cost  of  production  ?  Shall 
they  be  permitted,  by  combination,  to  compel  one  portion  of 
the  people  of  the  Union  to  labor  without  profit  for  the  aggran- 
dizement and  opulence  of  another  portion  ?  Or  shall  they  be 
permitted  to  compel  all  classes  to  labor  for  the  aggrandize- 
ment and  increase  of  wealth  of  these  bodies?  It  may  be 
these  abuses  have  not  occurred,  but  if  not  prevented  they 
surely  will,  whenever  the  interest  of  these  bodies  shall  prompt 
such  action. 

Can  it  be  possible  that  this  or  any  other  road  of  the  State 
may  make  arrangements  with  roads  out  of  the  State  to  carry 
persons  or  property  at  given  rates  over  their  roads,  and  then 
charge  double  or  treble  that  sum  for  through  transportation 
when  the  person  or  property  has  passed  over  but  a  few  miles 
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of  road  in  this  State,  and  thus  evade  the  law?  Suppose, 
under  such  an  arrangement,  three-fourths  of  the  price  for 
freight  from  a  point  near  the  eastern  line  of  this  State  to 
New  York  were  imposed  for  carrying  it  over  the  few  miles  in 
this  State,  would  it  not  be  monstrous  injustice?  And  shall 
it  be  said  that  the  contract  to  carry  is  entire,  and  precludes 
all  inquiry  into  the  extortion,  and  the  constitutional  and 
statutory  provisions  be  defeated,  and  the  people  left  unpro- 
tected from  such  monstrous  oppression?  Shall  all  reduction 
on  freights  from  our  State  to  the  eastern  markets  thus  inure 
alone  to  our  railroads,  and  not  to  our  farmers  and  producers  ? 

In  this  case,  plaintiff  in  error  fixed  the  through  rates  in 
both  cases.  We  have,  therefore,  the  right  to  infer  that  it 
had  full  authority,  and  that  the  rates  beyond  the  State  line 
were  the  same  in  both  cases.  If  they  were  not,  the  fact  would 
have  been  proved,  and  thus  shown  that  the  rates  were  the 
same  in  this  State,  and  a  recovery  defeated.  If  the  rates 
were  the  same  in  both  cases  -beyond  the  limits  of  the  State, 
it  conclusively  establishes  that  the  unjust  discrimination  was 
made  in  this  State,  on  the  road  of  and  by  plaintiff  in  error. 
Of  this  there  would  seem  to  be  no  question ;  and  if  so,  then 
the  corporation  has  violated  the  law,  and  is  liable  to  the 
penalty. 

The  statute  contains  a  most  salutary  provision,  impera- 
tively demanded  for  good  government  and  for  the  protection 
of  the  people  against  present  and  future  injustice  and  oppres- 
sion. Shall  the  courts,  by  strained  and  unauthorized  con- 
structions, and,  I  may  say,  against  all  rules  of  construction, 
license  these  already  powerful  bodies  to  oppress  the  people, 
and  defeat  the  purposes  compelling  the  formation  of  govern- 
ment ?  To  leave  them  uncontrolled  is  to  create  an  imperiiim 
in  imperio,  that  would  inevitably  lead  to  strife  and  conflict. 
The  people  have  the  inalienable  right  to  protection  against 
wrong  and  oppression,  and  there  is  no  power  known  to  our 
system  of  government  that  can  render  mere  artificial  persons, 
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created  as  instruments  to  promote  the  purposes  of  govern- 
ment, independent  of  the  government,  or  that  can  license 
them  to  oppress  the  people.  Such  a  proposition  is  too  mon- 
strous to  be  entertained.  It  would  be  opposed  to  every  prin- 
ciple of  government,  reason  and  justice.  Shall  we  then,  on 
mere  shallow  pretexts,  defeat  the  constitution  and  the  statute, 
both  adopted  within  the  scope  of  undoubted  power?  Most 
assuredly  not. 

Is  it  possible  to  hold  that  an  entire  contract,  based  on 
unjust  discrimination  and  extortion,  is  too  sacred  to  be  exam- 
ined, and  its  true  character  exposed  and  its  iniquity  punished  ? 
Government  is  not  so  impotent  as  not  to  be  able  to  detect  and 
prevent  oppression  under  any  guise  it  may  assume.  Courts 
surely  will  not  defeat  a  statutory  provision  so  imperatively 
demanded  for  the  protection  of  the  people  from  present  or 
future  injustice  and  oppression.  It  is  not  the  function  of  the 
court  to  construe  the  constitution  in  the  interest  of  oppression 
and  for  its  promotion,  and  to  cripple,  diminish  and  suppress 
liberty,  justice  and  right.  There  are  and  can  be  no  persons, 
classes  or  governmental  instruments  above  and  beyond  the 
governing  power  of  the  State,  under  our  form  of  government, 
nor  has  Congress,  or  any  of  the  Federal  functionaries,  power 
to  create  such  classes.  Nor  does  Congress  have  a  particle 
of  constitutional  power  to  interfere  or  intermeddle  with  the 
internal  affairs  or  police  power  of  the  States.  It  would  be 
bald  usurpation  for  it  to  attempt  to  fix  the  rights  or  control 
the  acts  or  relations  and  duties  of  the  people  to  the  State  or 
to  each  other,  or  to  attempt  to  fix  such  relations  between 
corporate  bodies  and  the  State  or  people.  Nor  can  any  other 
branch  of  the  Federal  government  accomplish  such  results 
without  usurping  power. 

In  any  view  I  am  able  to  take  of  this  case  I  can  not  per- 
ceive that  there  has  been  the  exercise  of  the  slightest  excess 
of  power  in  the  adoption  of  the  provision  of  the  constitution 
or  the  statute  under  which  this  proceeding  was  instituted. 
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To  hold  that  power  was  exceeded,  would  lead  to  the  most 
ruinous,  if  not  destructive,  results.  It  would  deprive  the 
States  of  their  just  governmental  powers,  guaranteed  to  them 
by  the  Federal  constitution.  It  would  prevent  them  from 
affording  the  protection  for  which  the  State  governments 
were  organized.  It  would  leave  the  people  at  the  mercy, 
alone,  of  great,  powerful  and  grasping  corporate  bodies,  above 
and  beyond  the  power  of  governmental  control.  It  would 
strike  down  and  render  necessary  governmental  control  im- 
possible. It  would  be  to  license  these  bodies  to  oppress  the 
people ;  to  build  up  some  places  and  communities,  and  de- 
stroy others ;  to  render  some  persons  opulent,  and  crush  and 
destroy  others,  without  any  power  to  control  their  acts  or 
stay  the  hand  of  oppression. 

That  these  bodies  have  conferred  great  benefits  in  develop- 
ing the  resources  and  increasing  the  growth  of  the  country, 
none  will  or  can  deny ;  yet  in  time  this  would  have  all  been 
accomplished  by  slower  processes.  They  were  created  and 
brought  into  being  by  the  State  to  accomplish  these  very 
purposes.  But  we  should  never  forget  that  all  changes,  how- 
ever beneficial  they  are  supposed  to  be,  are  almost  invariably 
attended  or  followed  by  their  compensating  evils,  and  the 
introduction  of  corporate  bodies  as  governmental  agencies  will 
scarcely  prove  an  exception  to  the  rule.  Their  introduction 
as  instruments  of  government  in  effect  engrafted  on  our  repub- 
lican institutions  the  aristocratic  and  antagonistic  privileged 
class  of  other  governments,  the  results  of  which  no  one  is 
able  to  foresee  or  predict ;  but  unless  duly  guarded  it  must 
produce  vast,  and  it  may  be  ruinous,  changes  in  our  govern- 
mental system  and  social  relations.  It  is,  no  doubt,  the 
introduction  of  a  mighty  force,  that  will  produce  great  and 
important  changes  in  our  institutions  and  our  civilization. 
Already  corporations,  and  their  misgovernment,  have  enabled 
poor  men  in  a  few  years  to  accumulate  vast  fortunes,  counted 
by  many  millions  of  dollars,  thus  producing  an  unhealthy 
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distribution  of  the  resources  and  wealth  of  the  country, — 
depriving  the  many  of  all  means  of  competing  with  the 
opulent  few.  It  increases  poverty,  and,  as  a  result,  ignor- 
ance, vice  and  crime  are  increased,  .and  the  body  politic  is 
injured.  This  wonderful  accumulation  of  fortune  could  never 
have  been  accomplished  under  just  statutes,  fairly  inter- 
preted, and  had  these  bodies  been  properly  managed  and 
governed  by  their  directors.  No  system  or  policy  of  govern- 
ment can  ever  be  promotive  of  the  general  welfare  and  happi- 
ness of  the  people,  which  compels  the  great  body  of  the  people, 
whether  by  force  or  by  unjust  legislation,  to  labor  for  or  con- 
tribute the  fruits  of  their  toil  unjustly  to  a  privileged  few. 
Laws  should  be  fair  in  their  enactment,  and  just  in  their 
interpretation.  This  is  the  great  controlling  purpose  of  the 
organization  of  government. 

But  concede'  all  that  is  or  can  be  claimed  for  these  bodies, 
still  that  does  not  require  or  authorize  the  courts  to  hold  that 
they  must,  for  that  reason,  be  exempted  from  the  governing 
power  of  the  State.  If  that  must  be  conceded  for  these  ad- 
vantages, then  we  have  paid  a  fearful  and  disastrous  price, — 
no  less  than  the  destruction  of  the  great  primordial  principle 
of  protection  of  all  in  the  enjoyment  of  their  rights, — the 
principle  from  which  all  other  governmental  principles  ema- 
nate, and  upon  which  they  depend  and  by  which  they  are 
controlled.  It  is  the  very  essence  and  soul  of  our  system  of 
government.  Destroy  it,  or  the  power  of  its  enforcement,  and 
government  is  destroyed  and  subverted,  and  it,  with  all  its 
instrumentalities,  becomes  a  mere  instrument  in  the  hands  of 
the  few  to  oppress  and  tyrannize  over  the  people  in  carrying- 
out  their  unhallowed  schemes  of  gain  or  power.  No  one  can 
or  will  more  readily  or  cheerfully  render  assent  than  myself 
to  the  proposition  that  corporate  bodies  are  entitled  to  the 
same  rights,  and  measure  of  protection  in  their  enjoyment, 
when  assailed  from  any  source,  as  are  extended  to  natural 
persons ;    but  as  I  understand  the  law,  neither  such  bodies 
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nor  natural  persons  can  be  exempted  from  governmental 
control,  nor  can  the  one  more  than  the  other  enjoy  such 
exemptions. 

These  are  but  some  of  the  most  obvious  reasons  that  lie 
on  the  surface  of  this  case,  and  other  cogent  reasons  might 
be  urged  if  time  and  space  would  permit. 

I,  for  these  reasons,  hold  that  the  judgment  of  the  circuit 
court  is  properly  affirmed. 


The  People  ex  rel.  Parnell  Munson 

v. 

Joseph  E.  Gary. 

Filed  at  Ottawa  January  31,  1883. 

1.  Practice — cause  continued  when  motion  for  new  trial  is  not  decided. 
Where  a  motion  for  a  new  trial  is  entered  at  the  term  the  trial  is  had,  and 
the  court  adjourns  without  disposing  of  the  motion,  under  the  statute  the 
motion  will  stand  continued  until  the  next  term. 

2.  Bill  of  exceptions— when  to  be  presented.  A  party  moving  for  a 
new  trial  is  not  bound  to  present  a  bill  of  exceptions  containing  the  evidence, 
etc.,  on  the  trial,  until  a  final  judgment  is  rendered,  and  if  the  motion  is  not 
decided  until  the  next  term  of  court,  a  motion  for  such  bill  of  exceptions  on 
the  day  the  motion  is  overruled,  is  in  time.  At  the  time  the  motion  is  over- 
ruled, and  final  judgment  entered,  the  bill  of  exceptions  must  be  presented 
for  the  signature  of  the  judge,  or  an  order  must  be  obtained  from  the  court 
extending  the  time  to  a  future  day. 

3.  Where  a  party  does  not  present  a  bill  of  exceptions  at  the  time  a  motion 
for  a  new  trial  is  overruled,  which  is  at  a  term  subsequent  to  that  of  the  trial, 
but  procures  an  order  of  court  extending  the  time,  within  which  he  pre- 
pares and  presents  a  bill  of  exceptions,  he  will  be  in  apt  time. 

4.  Same — when  the  judge  does  not  remember  the  evidence.  The  fact 
that  the  judge  trying  the  cause  does  not  remember  the  evidence  on  the  trial, 
will  not  justify  him  in  refusing  to  sign  a  bill  of  exceptions  presented  to  him 
in  the  time  allowed.    If  the  evidence  was  not  reduced  to  writing,  or  preserved 
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by  a  short-hand  reporter,  and  the  judge  fails  to  remember  it,  the  witnesses 
who  testified  on  the  trial  may  be  examined  again  by  him,  on  a  motion  for  a 
bill  of  exceptions,  in  regard  to  what  they  testified  to  on  the  trial,  and  in  that 
or  some  other  way  he  should  determine  the  evidence  to  be  incorporated  in 
the  bill  of  exceptions. 

This  was  an  application  in  this  court  for  a  peremptory  writ 
of  mandamus,  to  compel  the  respondent,  Joseph  E.  Gary,  one 
of  the  judges  of  the  Superior  Court  of  Cook  county,  to  sign 
and  seal  a  bill  of  exceptions  tendered  to  him.  The  facts  of 
the  case  are  stated  in  the  opinion  of  the  court. 

Mr.  Eandall  H.  White,  for  the  petitioner : 

If  the  answer  does  not  deny  or  confess  and  avoid  all  the 
material  allegations  of  the  petition,  those  not  so  denied  or 
confessed  and  avoided  must  be  taken  as  true.  Greater  cer- 
tainty is  required  in  the  return, — now  called  answer, — than 
in  a  plea  in  bar,  and  every  intendment  is  made  against  the 
answer,  when  it  does  not  answer  the  important,  facts.  People 
v.  Ohio  Grove  Town,  51  111.  195 ;  People  v.  Kilcluff,  15  id. 
502 ;  State  v.  McLean,  9  Wis.  207 ;  High  on  Extraordinary 
Eemedies,  sec.  492 ;  Tapping  on  Mandamus,  349,  352,  370 ; 
Moses  on  Mandamus,  210. 

Ordinary  rules  of  pleading  applicable  in  mandamus:  Silver 
v.  People,  45  111.  224. 

If  a  bill  of  exceptions  presented  does  not  state  the  facts 
truly  and  fairly,  it  is  the  duty  of  the  court  to  point  out 
wherein  it  is  incorrect,  and  to  correct  the  same.  Seibright 
v.  State,  2  W.  Va,  591. 

If  the  judge  can  not  remember  the  evidence,  he  may 
examine  the  witnesses  as  to  what  they  testified  to,  and  in  this 
or  some  other  mode  determine  the  facts.  People  v.  Williams, 
91  111.  91 ;  People  v.  Jameson,  40  id.  96  ;  Weatherford  v.  Wil- 
son, 2  Scam.  256. 

As  to  the  necessity  and  purpose  of  preserving  the  evidence 
in  a  bill  of  exceptions  :  Bandruff  v.  Craig,  14  111.  394 ;  Kinney 
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v.  People,  3  Scam.  357 ;  Rogers  v.  Hall,  id.  5  ;  McLaughlin 
v.  Walsh,  id.  185  ;   Bowder  v.  Johnson,  Breese,  61. 

Petitioner  could  not  know  he  would  need  a  bill  of  excep- 
tions until  the  motion  for  a  new  trial  was  overruled.  Good- 
rich v.  Cook,  81  111.  41. 

Where  a  party  does  all  he  can  to  have  a  bill  of  exceptions 
signed/  he  should  not  be  prejudiced.  Underwood  v.  Hossack, 
40  111.  98. 

The  application  for  a  bill  of  exceptions  at  the  time  the 
motion  for  a  new  trial  was  overruled,  was  in  apt  time.  Hear- 
son  et  al.  v.  Graudine,  87  111.  116. 

Messrs.  Tenney,  Flower  &  Cratty,  for  the  respondent : 
A  bill  of  exceptions  should  be  signed  and  settled  only  at 
the  term  at  which  a  cause  was  tried,  or  within  such  time  as 
is  provided  for  by  order  of  court  entered  at  the  trial  term. 
Kev.  Stat.  chap.  110,  sec.  60 ;  Evans  v.  Fisher,  5  Gilni.  453 
Dickhut  v.  Durrell,  11  111.   72;    Hance  v.  Miller,  21  id.  636 
Neece  v.  Haley,  23  id.  416;   Hassinger  v.  Rye,  10  Mo.  156 
Ruble  v.  Tliomasson,  20  Maine,  263  ;  Lathrop  v.  Page,  26  Mo. 
119 ;   Vanclever  v.  Griffith,  2  Mete.  (Ky.)  425. 

The  motion  to  vacate  the  judgment,  and  for  a  new  trial, 
entered  by  petitioner  at  the  December  term,  did  not  operate 
to  carry  the  case  over  to  the  next  term,  so  as  to  give  the 
court  control  over  the  judgment,  and  a  right  to  settle  a  bill 
of  exceptions  at  that  term.  In  all  the  cases  in  this  court 
where  a  motion  to  set  aside  a  judgment  has  been  acted  upon 
at  a  term  subsequent  to  that  at  which  the  judgment  was 
entered,  such  motion  has  been  expressly  continued  to  that 
term.  Windett  v.  Hamilton,  52  111.  180;  Toledo,  Peoria  and 
Warsaw  Ry.  Co.  v.  Eastbiirn,  79  id.  140 ;  Combs  v.  Steele, 
80  id.  101  ;  Hibbard  v.  Mueller,  86  id.  256  ;  Hearson  v.  Grau- 
dine, 87  id.  115;  Dent  v.  Davison,  52  id.  109. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  petition  for  mandamus,  to  compel  Joseph  E. 
Gary,  one  of  the  judges  of  the  Superior  Court  of  Cook  county, 
to  sign  and  seal  a  bill  of  exceptions  in  a  certain  cause  which 
had  been  tried  before  him  at  the  December  term  of  court, 
1S79. 

It  appears  from  the  record  that  the  cause  was  tried  in  the 
absence  of  petitioner,  who  was  defendant  in  the  action, 
although  he  had  a  plea  to  the  merits  on  file,  and  judgment 
was  rendered  against  him  for  $803.32,  December  17,  1879. 
On  the  24th  day  of  December  following,  and  at  the  same 
term  of  court,  petitioner,  in  open  court,  entered  a  motion  to 
vacate  the  judgment,  and  for  a  new  trial.  This  motion  re- 
mained pending  and  undisposed  of  in  the  Superior  Court  at 
the  end  of  the  December  term,  and  by  operation  of  law  stood 
continued  to  the  next  term  of  the  court.  It  also  appears 
that  on  account  of  the  absence  of  Judge  Gary  from  the  Supe- 
rior Court,  holding  the  Criminal  Court,  in  the  month  of  Jan- 
uary, the  motion  could  not  be  disposed  of  before  the  24th  clay 
of  January,  1880,  at  which  time  the  motion  was,  by  direction 
of  the  judge,  set  for  a  hearing.  On  the  clay  named,  the 
judge  not,  however,  being  able  to  attend,  by  order  of  court 
the  motion  was  continued  until  January  30,  when  the  judge 
again  being  unable  to  attend,  by  order  of  court  the  motion 
was  continued  until  February  2,  1880,  when  the  parties 
appeared,  the  motion  was  heard  and  overruled,  and  petitioner 
then  and  there  excepted  to  the  decision  and  judgment  of  the 
court.  It  also  appears  that  petitioner,  at  the  time  the  motion 
was  overruled,  prayed  an  appeal,  and  obtained  an  order  of 
court  giving  him  twenty  days  within  which  to  prepare  and 
present  a  bill  of  exceptions,  and  within  the  time  allowed,  and 
on  the  14th  of  February,  a  bill  of  exceptions,  purporting  to 
contain  all  the  evidence  heard  on  the  trial  of  the  cause,  was 
presented  to  the  judge,  who  declined  to  sign  the  same,-and 
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then  and  there  intimated  to  petitioner  that  he  would  not  sign 
any  bill  of  exceptions  that  contained  the  evidence  given  upon 
the  trial.  Petitioner  then  obtained  an  order  of  court  extend- 
ing the  time  twenty  days,  from  the  14th  day  of  February,  to 
present  a  bill  of  exceptions.  It  also  appears  that  within  the 
time  allowed,  'and  on  the  28th  day  of  February,  petitioner 
presented  a  bill  of  exceptions,  which  purported  to  contain  the 
evidence  heard  on  the  trial,  to  the  judge,  and  also  produced 
the  witnesses  who  had  testified  on  the  trial  of  the  cause,  and 
offered  to  prove  by  them  what  the  evidence  was  on  the  trial 
of  the  cause ;  but  the  judge  refused  to  hear  such  evidence, 
and  refused  to  sign  any  bill  of  exceptions  which  purported  to 
contain  the  evidence  heard  on  the  trial. 

The  grounds  of  the  refusal  to  sign  a  bill  of  exceptions  are 
set  out  in  the  answer  of  respondent,  substantially  as  follows : 
"That  when  said  relator  presented  for  the  first  time  a  bill  of 
exceptions  for  settlement  and  signature  by  this  respondent  in 
the  said  case  of  Charles  B.  Farwell  and  others  against  said 
relator,  and  on  or  about  the  14th  day  of  February,  1880, 
respondent  did  not  then  remember  what  evidence  was  given 
upon  the  trial  of  said  cause ;  that  he  took  no  notes  or  memo- 
randa of  such  evidence,  nor  was  any  stenographic  or  other 
report  thereof  taken,  so  far  as  respondent  is  informed,  and 
that  no  statement  or  memorandum  thereof,  claimed  or  pur- 
porting to  have  been  taken  at  the  trial  of  said  cause,  has 
ever  been  presented  to  respondent,  or  in  any  way  brought  to 
his  notice ;  that  at  the  time  respondent,  as  one  of  the  judges 
of  the  Superior  Court  of  Cook  county,  overruled  and  denied 
the  motion  made  by  relator  for  a  new  trial  in  the  said  case 
of  Farwell  and  others  against  him,  this  respondent  had  no 
distinct  recollection  as  to  what  evidence  was  given  upon  the 
trial  of  said  cause,  and  was  unable  to  remember  the  same  so 
as  to  predicate  any  judicial  action  whatsoever  thereon ;  that 
said  cause  had  been  tried  ex  parte  more  than  two  months 
prior  to  that  time,  and  being  undefended  did  not  impress 
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itself  upon  the  memory  of  this  respondent  as  a  contested  case 
would  have  done,  and  that  respondent  then  believed,  and  now 
believes,  that  he  had  no  authority  to  determine,  either  upon 
affidavit  or  by  oral  examination  of  witnesses,  what  the  evi- 
dence was  upon  said  trial ;  that  this  respondent  never  doubted 
or  denied  the  right  of  relator  to  a  bill  of  exceptions  containing 
a  true  recital  of  all  that  occurred  upon  the  hearing  of  the 
motion  the  denial  of  which  was  the  subject  of  exception,  but 
then  was,  and  still  is,  of  opinion  that  the  method  of  present- 
ing the  evidence,  or  relator's  version  thereof,  upon  the  hearing 
of  such  motion,  should  have  been,  as  heretofore  indicated  by 
this  honorable  court  on  several  occasions,  and  particularly  in 
the  case  of  Motsinger  v.  Coleman,  (or  Wolf,)  reported  in  the 
16th  volume  of  Illinois  Eeports,  at  page  71  thereof,  and  that 
therefore  this  respondent  refused  to  settle  and  sign  a  bill  of 
exceptions  in  said  cause  containing  what  was  claimed  by 
relator  to  be  a  statement  of  the  evidence  given  upon  said 
trial,  and  to  certify  in  said  bill  that  such  statement  embraced 
all  the  evidence  given  on  said  trial,  unless  the  parties  to  said 
cause  would  agree  that  the  same  was  a  correct  statement  of 
all  such  evidence." 

Was  the  application  of  petitioner  for  a  bill  of  exceptions 
on  February  2,  1880,  made  in  apt  time,  or  was  he  bound  to 
present  the  bill  of  exceptions  to  the  judge  at  the  December 
term,  when  the  cause  was  tried  ? 

It  will  be  observed  that  petitioner  entered  a  motion  for  a 
new  trial  at  the  term  of  court  the  cause  was  tried.  The  court 
adjourned  without  disposing  of  the  motion,  and  under  sec- 
tion 38,  chapter  37,  Eev.  Stat.  1874,  the  motion  stood  con- 
tinued until  the  next  term  of  court,  when,  by  order  of  court, 
the  motion  was  continued  until  February  2,  18S0,  and  then 
heard  and  overruled.  The  petitioner  was  not  bound  to  pre- 
sent a  bill  of  exceptions  until  such  time  as  a  final  judgment 
should  be  rendered  in  the  cause,  and  as  the  legal  effect  of 
the  motion  for  a  new  trial,  when  regularly  continued,  was  to 
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stay  final  judgment  until  the  motion,  was  overruled,  as  held 
in  Hearson  v.  Graudine,  87  111.  115,  it  seems  plain  that  peti- 
tioner's motion  for  a  bill  of  exceptions  on  the  2d  day  of 
February,  1880,  was  made  at  the  proper  time.  As  we  under- 
stand the  practice,  at  the  time  the  motion  for  a  new  trial  was 
overruled  and  the  judgment  became  final,  petitioner  was  then 
required,  if  he  desired  a  bill  of  exceptions  signed,  to  present 
it  to  the  court  for  the  signature  of  the  judge,  or  obtain  an 
order  of  court  extending  the  time  to  a  future  day.  Evans  v. 
Fisher,  5  Gilm.  453  ;  Hance  v.  Miller,  21  111.  636  ;  The  People 
v.  Williams,  91  id.  87. 

In  the  Evans  case,  cited  above,  it  is  said :  "A  bill  of  excep- 
tions should  be  reduced  to  form,  and  signed  during  the  term 
in  which  the  cause  is  tried,  except  in  cases  where  counsel 
consent,  or  the  judge,  by  an  entry  on  the  record,  directs  that 
it  may  be  prepared  in  vacation,  and  signed  nunc  pro  tunc." 
Of  course,  what  is  meant  by  the  expression,  "the  term  in 
which  the  cause  is  tried,"  is  the  term  at  which  the  final  judg- 
ment is  rendered  in  the  cause.  It  would  be  useless  labor  for 
a  party  to  prepare  a  bill  of  exceptions  before  the  motion  for 
a  new  trial  had  been  passed  upon,  as  it  could  not  be  known 
whether  the  bill  would  be  needed  until  the  final  action  of  the 
court  on  the  motion.  Here  petitioner  did  not  present  a  bill 
of  exceptions  at  the  time  the  motion  for  a  new  trial  was  over- 
ruled, but  he  procured  an  order  extending  the  time,  and  within 
the  time  prescribed  by  the  court  a  bill  of  exceptions  was  pre- 
pared, and  presented  to  the  judge  for  his  signature.  This 
was,  in  our  judgment,  in  apt  time.  Indeed,  respondent  does 
not,  in  his  answer,  claim  that  petitioner  lost  his  right  to  have 
a  bill  of  exceptions  signed  by  a  failure  to  present  one  in  apt 
time,  but,  as  we  understand  the  answer,  he  claims  that  he 
did  not  remember  what  the  evidence  introduced  on  the  trial 
of  the  cause  was,  and  that  he  did  not  believe  he  had  the 
authority  to  determine,  by  affidavit  or  by  an  oral  examination 
of  witnesses,  what  the  evidence  was  on  the  trial.     It  is  doubt- 
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less  true,  that  where  a  judge  tries  as  many  cases'  as  the  judges 
of  the  Superior  Court  do,  it  is  difficult  for  one  of  them  to 
remember  the  evidence  introduced  on  the  trial  two  months 
before,  unless  there  was  something  about  the  case  to  attract 
particular  attention ;  but  still,  this  fact  forms  no  good  reason 
why  a  party  should  be  denied  "the  right  of  appeal  or  writ  of 
error,  which  might  be  the  result  if  a  bill  of  exceptions  could 
not  be  obtained,  as  many  cases  can  not  be  properly  presented 
on  appeal  or  writ  of  error  without  a  bill  of  exceptions.  If  the 
evidence  introduced  on  the  trial  was  not  reduced  to  writing, 
or  preserved  by  the  notes  of  a  short-hand  reporter,  and  the 
judge  did  not  remember  the  evidence,  and  the  witnesses  who 
had  been  sworn  on  the  trial  were  brought  before  the  court  on 
the  motion  for  a  bill  of  exceptions,  as  was  held  in  The  People 
v.  Williams,  supra,  he  might  have  examined  them  again  in 
regard  to  what  ■  they  had  testified  to  on  trial,  and  in  that  or 
some  other  mode  determined  the  evidence  to  be  incorporated 
in  the  bill  of  exceptions. 

From  the  facts  appearing  in  this  record  we  are  satisfied 
that  petitioner  is  entitled  to  a  bill  of  exceptions,  to  be  signed 
by  respondent,  which  shall  contain  the  evidence  heard  on 
the  trial,  and  such  other  proceedings  in  the  cause  as  do  not 
appear  of  record. 

The  peremptory  writ  of  mandamus  is  granted. 

Mandamus  granted. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  the  con- 
clusion announced  in  this  case. 
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August.  H.  Mey  et  al, 

v. 

Elsie  M.  Gulliman,  Admx. 

Filed  at  Springfield  November  21, 1882. 

1.  Ees  judicata—  what  so  regarded.  Where  a  bill  in  chancery  calls  for 
answers  under  oath,  which  are  filed,  denying  the  material  allegations  of  the 
bill  and  the  equities  of  complainant,  and  no  replication  is  filed,  but  the  bill 
is  dismissed,  on  complainant's  motion,  without  any  words  in  the  order  show- 
ing it  is  without  prejudice,  it  is  a  matter  of  grave  doubt  whether  such  an 
order  does  not  render  the  matters  alleged  and  denied  res  judicata  as  between 
the  parties. 

2.  Chanceet — evidence  to  overcome  sworn  answer.  "Where  a  sworn 
answer  is  required,  and  filed,  denying  the  material  allegations  of  the  bill,  it  is 
evidence  for  the  defendant  of  such  force  that  the  complainant  can  have  no 
decree  against  him  until  the  same  is  disproved  by  evidence  equal  to  that  of 
one  witness,  and  in  addition  thereto  a  preponderance  of  proofs  sufficient  to 
have  sustained  the  bill  if  the  oath  to  the  answer  had  been  waived. 

3.  Same — sioom  answer  as  evidence  in  second  suit.  If  a  complainant, 
after  the  coming  in  of  sworn  answers,  dismisses  his  bill,  and  then  files  another 
setting  up  substantially  the  same  grounds  for  relief  as  in  the  former  one, 
but  waiving  answer  under  oath,  such  sworn  answers  filed  in  the  prior  suit 
will  remain  evidence,  and  the  complainant  can  have  no  decree  under  his 
second  bill  until  such  sworn  answers  are  overcome  by  a  preponderance  of 
other  proofs. 

4.  Witness — credibility.  The  testimony  of  a  party  to  a  bill  in  chancery 
directly  contradictory  of  his  sworn  answer  to  a  former  and  similar  bill  seek- 
ing the  same  identical  relief,  is  unworthy  of  belief. 

5.  Fraudulent  conveyance— fraud  not  presumed.  Fraud  as  against 
creditors  is  never  to  be  presumed  when  the  transaction  may  be  fairly  recon- 
ciled with  honesty. 

Appeal  from  the  Circuit  Court  of  Christian  county;  the 
Hon.  W.  E.  Welch,  Judge,  presiding. 

It  is  conceded  by  all  parties  in  this  case,  that  Henry  Leu- 
ders,  in  1867,  made  a  contract  to  purchase  of  Martha  A. 
Paisley  the  land  in  controversy,  a  quarter  of  a  section,  at  the 
price  of  $1750,  and  gave  to  her  his  three  promissory  notes, 
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bearing  interest  from  elate,  at  the  rate  of  ten  per  cent  per 
annum, — one  for  $750,  payable  June  1,  1868,  one  for  $500, 
due  June  1,  1S69,  and  a  third  for  $500,  due  June  1,  1870, 
— and  took  from  her  a  bond  for  a  deed  upon  the  payment  of 
these  notes,  under  which  contract  he  went  at  once  into  posses- 
sion, and  continued  to  live  upon  the  land  until  March,  1876, 
when  the  possession  thereof  was  taken  by  Mrs.  Doratha  Hien- 
man,  and  her  husband,  Charles  Hienman,  who  occupied  the 
same  at  the  time  when  this  suit  was  brought,  and  when  the 
decree  in  this  case  was  made.  When  the  first  payment  fell 
due  it  was  paid.  Three  hundred  dollars  of  the  money  used 
in  this  payment  was  borrowed  of  one  Blume,  and  $100  from 
Sophia  Brinkerhoff,  and  to  secure  Blume  the  title  bond  was 
assigned  to  him.  Soon  after  this,  Mey,  at  the  request  of 
Leuders,  paid  Sophia  Brinkerhoff  and  Blume  the  money  they 
had  loaned,  and  with  the  consent  of  Leuders  the  bond  was 
assigned  by  Blume  to  Mey.  When  the  bond  was  assigned  to 
Mey,  in  IS 68,  he  took  it  as  security  for  moneys  paid  out  by 
him  for  Leuders,  at  his  request.  In  1869  Mey  paid  off  and 
discharged  the  note  given  for  the  second  payment,  and  in 
1870  Mey  paid  in  full  the  note  given  for  the  last  payment, 
and  at  that  time  Mrs.  Paisley  conveyed  the  land  to  Mey  by 
general  warranty  deed,  with  the  knowledge  and  consent  of 
Leuders.  On  August  21,  1871,  Henry  Leuders  gave  Mey 
his  note  for  $500,  payable  one  year  from  date,  with  interest 
at  ten  per  cent,  and  secured  the  same  by  a  chattel  mortgage 
upon  the  personal  property  on  the  place. 

In  1872  Leuders  entered  into  a  written  contract  with  Mey, 
by  which  Mey  employed  Leuders  to  cultivate  the  farm  for 
him,  and  agreed  to  pay  him  $300  for  six  months'  work.  In 
this  writing  the  land  is  called  "the  farm  of  August  H.  Mey." 
On  August  7,  1874,  Leuders  gave  to  Mey  a  note  and  chattel 
mortgage,  in  which  he  declared  himself  indebted  to  Mey  in 
the  sum  of  $1180,  and  agreed  to  pay  the  same,  with  interest 
at  ten  per  cent,  six  months'  from  that  date. 
18—105  III. 
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On  February  6,  1875,  complainant  recovered  a  judgment 
against  Leuders  for  $1998.20.  On  February  IS,  1875,  the 
personal  property  named  in  the  chattel  mortgage  of  August  7, 

1874,  was  sold  under  that  mortgage,  and  Charles  Leuders,  a 
son  of  Henry  Leuders,  and  who  lived  on  this  land  with  his 
father,  became  the  purchaser,  at  prices  which  amounted  to 
§704,  and  gave  his  note  to  Mey  for  that  amount,  and  secured 
the  same  by  a  chattel  mortgage  upon  the  same  property. 
On  the  22d  of  February,  1875,  Mey,  with  the  knowledge  of 
Leuders,  leased  the  land  to  Charles  from  March  1,  1875,  to 
March  1,  1876,  at  a  rental  of  $400,  (one-half  to  be  paid  in 
October,  1875,  and  the  residue  in  January,  1876,)  and  the 
tenant  to  pay  the  taxes  for  the  year  1875.     On  February  27, 

1875,  execution  was  sued  out  upon  complainant's  judgment, 
and  the  same,  on  May  15,  1875,  was  returned  nulla  bona. 
In  March,  1875,  Mey  gave  a  mortgage  upon  this  land  to 
George  E.  Eeese,  for  some  $2000,  money  borrowed  from  him, 
and  this  mortgage  was  placed  on  record. 

On  July  19,  1875,  Mrs.  Gulliman,  the  complainant  in  the 
cause  at  bar,  filed  her  creditor's  bill  in  chancery,  making 
defendants  thereto  Henry  Leuders,  A.  H.  Mey,  George  E. 
Eeese,  Charles  Leuders,  and  Johanna  Leuders,  who  is  the 
wife  of  Henry  Leuders,  calling  for  a  discovery,  under  oath,  of 
any  and  all  property  interests  of  Henry  Leuders,  equitable  or 
otherwise,  and  asking  that  the  same,  when  discovered,  should 
be  subjected  to  the  payment  of  her  judgment  against  him, 
already  stated,  and  charging  that  all  sales  and  assignments 
made  by  Leuders,  if  any,  were  fraudulent  and  void ;  and 
especially  charging,  as  to  this  land,  that  Henry  Leuders  had 
paid  the  purchase  money  to  Mrs.  Paisley,  the  former  owner, 
with  money  borrowed  for  that  purpose,  and  had  caused  the 
land  to  be  deeded  to  August  H.  Mey,  reserving  a  secret  trust 
in  favor  of  Henry  Leuders,  or  some  member  of  his  family, 
and  that  Henry  Leuders  had  held  possession  ever  since  1868, 
enjoying  the  rents  and  profits.     The  bill  called  for  answers 
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under  oath,  and  a  full,  detailed  history  of  all  the  transactions 
relating  to  the  land  and  the  rent  thereof,  and  of  all  sales  or 
assignments  of  personal  property  made  by  Henry  Leuders, 
and  especially  a  full  history  as  to  the  nature  and  amount  of 
the  consideration  of  the  chattel  mortgage  for  $1180,  made  on 
August  7,  1874,  and  the  purposes  of  the  same. 

To  this  bill,  Mey,  on  August  23,  1875,  filed  his  sworn 
answer,  in  which  he  says  that  about  the  first  of  October, 
1868,  Henry  Leuders,  having  borrowed  money  of  Blume,  of 
St.  Louis,  and  assigned  to  him  the  Paisley  bond  for  this  land, 
to  repay  the  same  borrowed  of  him  (Mey)  about  $360,  and  in 
addition  borrowed  of  him  about  $420,  and  these  sums  were 
used  to  pay  the  first  installment  of  the  purchase  by  Leuders 
from  Paisley,  or  to  repay  money  which  had  been  borrowed 
for  that  purpose  by  Leuders,  and  for  these  advances  Leuders 
agreed  to  assign  the  title  bond  to  him,  and  soon  afterwards 
the  bond  was  so  assigned;  that  in  1S69,  when  the  second 
payment  fell  due,  Leuders  had  no  money,  and  was  unable  to 
make  any  part  of  the  payment,  and  thereupon  an  agreement 
was  made  between  Leuders  and  Mey  that  Mey  should  and 
would  make  the  remaining  payments  on  the  Paisley  bond, 
and  take  the  land  in  satisfaction  of  the  whole  purchase  money 
thus  paid  by  Mey,  and  that  in  pursuance  of  that  agreement 
Mey  did  make  the  second  and  third  payments  to  Mrs.  Paisley, 
and  received  from  her  a  deed,  in  1870,  conveying  the  land  to 
him  absolutely,  and  that  the  amount  paid  for  the  land  by 
Mey  in  that  way  amounted  to  about  $2000 ;  that  Henry 
Leuders  rented  the  premises  of  him  (Mey),  and  agreed  to 
pay  rent  therefor ;  that  a  part  of  the  rent  was  to  be  paid  by 
improvements  to  be  made  on  the  land,  in  breaking  up  ground, 
building  fences  and  a  house;  that  the  rent  for  1868  and 
1869  was  to  be  paid  by  improvements,  and  for  the  years  1870 
and  1871  the  rent  was  to  be  paid  in  cash,  at  three  dollars 
per  acre;  that  in  1872  Mey  employed  Leuders  to  work  the 
farm  for  him,  by  the  month,  (which  contract  was  in  writing, 
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and  was  attached  to  the  answer  as  an  exhibit,)  and  Mey 
received  the  crops  raised  on  the  farm  in  the  year  1872,  and 
paid  Lenders  for  the  cultivation  thereof,  according  to  that 
contract;  that  for  the  years  1873  and  1874  Henry  Lenders 
occupied  the  premises  under  a  lease  from  Mey,  at  a  rental  of 
three  dollars  per  acre  ;  that  the  chattel  mortgage  of  August  21, 
1871,  above  mentioned,  was  given  to  secure  to  Mey  $500 
which  Leuders  then  owed  him,  on  account  of  Leuder's  partial 
failure  to  make  improvements,  for  the  use  of  the  land,  in 
1868  and  1869,  and  for  unpaid  rents  for  1870,  and  for  other 
items  of  account  then  owing  to  Mey  by  Leuders ;  that  after 
that  mortgage  became  due,  it  was  unpaid,  and  Leuders  had, 
in  addition  thereto,  beceme  indebted  to  Mey  for  rent,  and  for 
money  loaned  to  him  by  Mey,  and  paid  out  for  him,  and 
thereupon  Leuders  gave  his  note  to  Mey,  August  7,  1874,  for 
$11  SO,  to  be  paid  at  six  months,  with  interest  at  ten  per  cent, 
and  to  secure  the  same  gave  the  chattel  mortgage  of  that 
date ;  that  the  property  named  in  that  mortgage  was  of  the 
value  of  $704,  and  that  this  mortgage  was  given  to  secure  a 
bona  fide  indebtedness  from  Leuders  to  him ;  that  Leuders 
still  owed  him  the  amount  of  that  $1180,  and  interest,  less 
the  credit  of  $704  for  proceeds  of  sale  of  the  property. 

On  the  same  23d  day  of  August,  1875,  Henry  Leuders, 
Charles  Leuders,  and  Johanna  Leuders,  each  filed  a  separate 
sworn  answer  to  that  bill.  In  each  of  these  sworn  answers 
the  statements  of  Mey  as  to  his  agreement,  in  1869,  with 
Henry  Leuders,  to  make  the  full  payments  on  the  land,  and 
to  take  the  same  as  his  own,  and  the  statements  of  Mey 
as  to  the  leasing  of  the  land  from  time  to  time  by  Mey,  and 
the  statements  of  Mey  as  to  the  bona  fide  character  of  the 
chattel  mortgages,  are  all  and  each  reiterated  under  oath,  and 
separately,  by  Henry  Leuders,  Charles  Leuders,  and  Johanna 
Leuders.  In  addition  to  this,  Henry  Leuders,  in  his  sworn 
answer,  in  August,  1875,  denies  that  he  is,  in  any  way  or 
manner,  beneficially  interested  in  any  real  estate  in  this  State, 
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anil  denies  that  he  is  beneficially  interested  in  any  contract 
or  agreement  relating  to  real  estate,  or  the  rents,  issues  or 
profits  of  any  real  estate,  or  in  any  chattels,  of  any  name  or 
kind,  save  certain  household  goods,  not  exceeding  $100  in 
value.  In  addition  to  the  reiteration  of  Mey's  statements, 
Charles,  in  his  sworn  answer,  says  he  took  possession  of 
the  chattels  bought  by  him  at  the  chattel  mortgage  sale  on 
February  18,  1875,  for  $704,  and  that  he  is  the  owner  thereof. 
These  sworn  answers  were  filed  at  the  August  term,  1875,  of 
the  circuit  court,  and  during  the  same  term,  and  on  the  4th 
day  of  September,  1875,  the  complainant,  Gulliman,  by  her 
solicitor,  came  into  court,  and  "upon  his  motion,"  as  the 
record  says,  "it  ivas  ordered  by  (he  court  that  this  cause  be 
dismissed,  at  complainant's  costs." 

On  the  21st  day  of  October,  1S75,  Mey  sold  and  conveyed, 
by  warranty  deed,  the  land  in  question  to  Mrs.  Doratha 
Hienman,  and  her  deed  was  put  on  record.  At  her  purchase 
Mrs.  Hienman  paid  to  Mey  $2888,  and  as  a  part  of  the 
purchase  price  agreed  to  pay  Mey's  note  to  Keese,  secured 
by  mortgage  upon  the  land  for  money  borrowed  by  Mey  in 
March,  1875,  amounting,  at  the  time  of  her  purchase,  to 
about  $2100, — making  in  all  near  $5000.  In  March,  1876, 
soon  after  the  expiration  of  Mey's  lease  to  Charles  Leuders, 
Mrs.  Hienman,  and  her  husband,  Charles  Hienman,  in  some 
way  not  shown  by  the  record,  obtained  exclusive  possession 
of  the  land,  and  were  thus  in  possession  when  this  suit  was 
begun  and  when  the  decree  in  this  case  was  rendered,  and 
pending  the  suit,  Mrs.  Hienman,  to  protect  her  purchase  from 
sale  under  the  Eeese  mortgage,  paid  off  that  mortgage. 

The  suit  at  bar  is  a  creditor's  bill,  filed  on  the  17th  day  of 
July,  1S76,  against  Henry  Leuders,  Charles  Leuders,  August 
H.  Mey,  and  Doratha  Hienman,  and  her  husband,  Charles 
Hienman,  founded  upon  the  same  judgment  set  out  in  the 
bill  of  1875,  and  contains,  in  substance,  the  same  allegations 
presented  in  the  former  bill,  and  seeks  the  same  relief,  and 
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does  not  differ  in  substance  from  the  former  bill,  except  in 
this,  that  in  this  bill  the  oaths  of  defendants  to  their  answers 
are  waived,  and  in  the  statement  in  this  bill  of  the  purchase 
from  Mey  by  Mrs.  Hienman,  and  the  taking  possession  by 
her  and  her  husband,  and  the  addition  of  a  charge  that 
she  purchased  with  notice  of  complainant's  rights.  Henry 
Leuders  and  Charles  Leuders  suffered  this  bill  to  be  taken 
as  confessed  against  them,  for  want  of  answers.  Mey  and 
the  Hienmans  answered  the  bill  fully,  stating  the  history  of 
the  transactions  up  to  July,  1875,  in  the  same  manner,  and 
nearly  in  the  same  words,  as  the  same  was  stated  in  the 
sworn  answers  of  Mey,  and  Henry  Leuders,  Charles  Leuders, 
and  Johanna  Leuders,  filed  to  the  first  bill,  as  above  stated. 
In  addition,  the  purchase  of  Mrs.  Hienman  was  stated  and 
charged  to  have  been  made  for  a  full  consideration,  in  good 
faith,  and  without  notice.  To  this  answer  a  replication  was 
filed. 

After  this  replication  was  filed,  the  defendants,  by  leave 
of  court,  filed  a  plea  setting  out  in  full  the  bill  and  answers, 
and  final  order  of  court  in  the  former  suit,  and  insisting  upon 
the  same  as  a  bar  to  this  suit.  On  the  same  day  the  cause 
was  brought  on  for  final  hearing,  as  the  record  states,  "and 
tried  upon  the  bill  so  taken  as  confessed  against  the  defend- 
ants Henry  Leuders  and  Charles  Leuders,  and  upon  the 
pleadings  of  the  respective  parties  filed  herein,  and  upon  the 
testimony  of  witnesses  sworn  and  examined  in  open  court, 
and  documentary  and  written  evidence  in  behalf  of  complain- 
ant, and  also  in  behalf  of  defendants  Doratha  Hienman,  and 
Charles  Hienman,  and  August  H.  Mey ;  and  the  court  having 
heard  all  the  testimony  offered,  takes  the  cause  under  advise- 
ment." This  was  at  the  August  term,  1S77.  The  cause  was 
continued  from  term  to  term,  until  the  November  term,  1880. 
At  that  term  a  decree  settling  the  relative  rights  of  the  parties 
was  entered,  finding,  among  other  things,  that  on  the  19th 
of  October,  1868,  the  title  bond  of  Paisley  to  Hemy  Leuders 
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was  assigned  by  Blunie  to  Mey,  under  an  agreement  between 
Leuders  and  Mey,  and  that  Mey  took  the  assignment  in  trust 
for  Leuders,  and  to  secure  himself  for  money  already  paid  by 
him  for  Leuders,  and  for  money  and  property  to  be  thereafter 
paid  and  advanced  by  him  to  and  for  the  use  of  Leuders ; 
that  in  pursuance  of  this  agreement  with  Leuders,  Mey  after- 
wards paid  to  Martha  Paisley  certain  notes  of  Leuders,  held 
by  her  for  purchase  money,  and  upon  full  payment  of  the 
said  purchase  money  she,  on  August  12,  1S70,  conveyed  the 
land  in  question  to  Mey;  that  Mey,  in  pursuance  of  that 
agreement  with  Leuders,  took  that  deed  and  the  title  to  the 
land  in  trust  for  Leuders,  and  to  secure  himself  the  repay- 
ment of  money  advanced  by  him  for  and  to  Leuders ;  that 
Mey  continued  to  hold  the  land  so  in  trust  and  for  security 
until  October  21,  1875,  when  he  conveyed  the  same  to  Mrs. 
Hienman,  and  that  in  March,  1876,  she  took  possession  under 
that  conveyance,  and  has  since  occupied  and  enjoyed  the  use 
thereof ;  that  at  the  time  of  her  purchase  Leuders  had  full 
right  to, redeem,  and  complainant's  judgment  was  a  lien  upon 
that  right  of  redemption ;  that  Mrs.  Hienman  took  the  prop- 
erty with  full  notice  of  the  equities  of  Leuders,  and  of  the 
lien  thereupon  of  complainant,  and  that  said  deed  to  Mrs. 
Hienman  was  made  with  intent  on  the  part  of  her  and  Mey 
to  hinder  and  delay  complainant  in  the  collection  of  her 
judgment.  The  decree  sets  aside  the  deed  to  Mrs.  Hienman 
as  against  complainant,  but  holds  it  valid  to  the  extent  of 
subrogating  Mrs.  Hienman  to  the  equities  of  Mey,  to  the 
balance  found  to  be  due  from  Leuders  to  Mey,  upon  an 
account  to  be  taken,  to  the  extent  of  the  consideration  paid 
by  her  to  Mey. 

By  the  decree  the  cause  was  referred  to  the  master  to 
ascertain  the  amount  due  to  Mey  from  Leuders,  and  also  the 
amount  paid  by  Mrs.  Hienman  to  Mey.  This  was  done  in 
December,  1880.  The  master  reported  to  the  June  term, 
1881,  that  the  amount  due  to  Mey  from  Leuders  for  moneys 
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advanced,  with  interest,  was  $5537.21,  and  the  amount  paid 
to  Mey  by  Leuders,  with  interest,  was  $983.64,  leaving  a 
balance  due  Mey  on  this  account  of  $4553.57;  that  the  rent 
of  the  premises  from  March  1,  1876,  to  March  1,  1881,  occu- 
pied by  Mrs.  Hienman,  with  interest,  was  $2692.80,  and 
deducting  for  improvements  made  by  her,  $936.01,  charges 
Mey  in  account  with  Leuders,  on  this  account,  with  $1756.79, 
making  in  all  due  Mey  from  Leuders  to  entitle  Leuders  to 
the  land,  the  sum  of  $4553.57,  less  $1756.79,— leaving  a 
total  of  $2796.78.  In  this  account  no  notice  is  taken  of  the 
amount  due  to  Keese  upon  his  mortgage  of  March,  1875. 

The  master  also  reports  that  Mrs.  Hienman  paid  to  Mey, 
in  cash,  on  December  25,  1S75,  on  her  purchase  of  October 
21,  1875,  the  sum  of  $2888,  and  afterwards  paid  off  the 
Reese  mortgage  for  $2800.  These  amounts  aggregate  $5688, 
which  Mrs.  Hienman  had  paid  on  the  property,  so  that,  to 
make  her  whole,  charging  her  with  the  use  of  the  property, 
the  sum  of  $3931.21  would  have  to  be  paid  to  her. 

After  the  master's  report  was  approved,  leave  was  given 
complainant  to  amend  her  bill  so  as  to  charge  Mrs.  Hienman 
with  rents  of  the  premises ;  but  the  court  refused  to  allow 
Mrs.  Hienman  leave  to  file  a  cross-bill  asking  that  she  be 
subrogated  to  the  rights  of  Reese  under  his  mortgage,  in  dis- 
charge of  which  she  had  paid  $2800. 

The  decree  directs,  in  default  of  Lenders'  paying  to  Mrs. 
Hienman  $2796.78,  and  to  complainant  the  amount  of  her 
judgment,  that  the,  property  shall  be  sold,  and  after  paying 
costs  out  of  the  proceeds,  the  master  shall  pay  to  Mrs.  Hien- 
man, with  interest  from  date,  $2796.78,  and  to  complainant 
her  judgment,  and  interest,  and  that  the  balance  thereof  be 
paid  to  Leuders,  and  on  the  payment  by  Leuders  of  the  above 
sums  to  Mrs.  Hienman  and  to  complainant,  then  the  absolute 
title  to  the  property  shall  be  conveyed  to  him.  Mey  and 
Mrs.  Hienman  appeal  to  this  court. 
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Mr.  G.  B.  Crooker,  Mr.  G.  M.  Stevens,  and  Mr.  E.  Lane, 
for  the  appellants : 

That  the  dismissal  of  a  bill,  not  without  prejudice,  after 
the  defendants  have  answered  under  oath  denying  the  mate- 
rial allegations  of  the  bill,  is  a  bar  to  a  second  bill  between 
the  same  parties  concerning  the  same  subject  matter,  see 
Story's  Eq.  Jur.  sec.  1523;  Garrick  v.  Chamberlain,  97  111. 
639 ;  Philadelphia  Fire  Ins.  Co.  v.  Central  National  Bank,  1 
Bradw.  357 ;  Insurance  Co.  v.  Central  National  Bank,  7  id. 
429 ;  Freeman  on  Judgments,  (2d  eel.)  sec.  270 ;  Durant  v. 
Essex  Co.  7  Wall.  107;  Thurston  v.  Thurston,  99  Mass.  39; 
Barrowscale  v.  Tuttle,  5  Allen,  377 ;  Foote  v.  Gibbs,  1  Gray, 
412 ;  Ferris  v.  McClure,  40  111.  99 ;  Smith  v.  Newlancl,  id. 
400. 

Fraud  is  never  presumed,  but  must  always  be  proved  by 
the  parties  alleging  the  same. 

To  constitute  a  deed  absolute  in  form  a  mortgage,  it  must 
be  to  secure  some  indebtedness  which  is  enforcible  in  law  or 
equity.     Carr  v.  Rising,  62  111.  14 ;  Price  v.  Karns,  59  id.  278. 

A  clear  preponderance  of  evidence  is  required  to  show  a 
deed  is  only  a  mortgage.  Duren  v.  Blake,  4^4:  111.  39 ;  Potts 
v.  Cable,  id.  103;  Shays  v.  Norton,  48  id.  101;  Sharp  v. 
Smitherman,  85  id.  154;  Lindner  v.  Cummings,  57  id.  195. 

Mr.  J.  G.  Koester,  for  the  appellee : 

The  dismissal  of  a  bill  is  a  bar  to  a  second  suit  only  when 
the  court  determines  that  the  complainant  has  no  title  to  the 
relief  sought,  and  therefore  a  dismissal  for  want  of  prosecu- 
tion is  no  bar.  Cooper's  Eq.  Pleading,  270 ;  Mitford's  Eq. 
Pleading,  (by  Tyler,)  330. 

If  the  complainant,  after  the  putting  in  of  defendant's 
answer,  conceives  he  shall  not  be  able  to  effectually  prosecute 
his  suit,  he  may  apply  to  the  court  for  leave  to  dismiss  his 
bill,  with  costs  ;  and  this  is  a  motion  of  course.  1  Barbour's 
Ch.  Prac.  225,  228;  1  Daniells'  Ch.  Prac.  (4th  ed.)  790. 
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It  may  be  stated  as  a  general  rule,  that  a  voluntary  dis- 
missal of  a  bill  by  the  complainant  will  not  prevent  the 
filing  of  a  new  bill.  It  is  not  pleadable  unless  it  is  a  dis- 
missal upon  the  hearing.     1  Barbour's  Ch.  Prac.  22S. 

Mr.  W.  M.  Pbovine,  also,  for  the  appellee,  presented  a  very 
exhaustive  argument  upon  the  evidence  in  the  case, — and 
further,  insisted  the  case  of  Garrickv.  Chamberlain,  97111.  639, 
cited  by  appellants'  counsel,  is  an  authority  directly  against 
the  position  that  the  matter  of  this  suit  is  res  judicata.  The 
record  shows  that  the  former  suit  was  dismissed  for  want  of 
prosecution,  which  is  no  more  than  a  mere  non-suit,  and  there- 
fore concludes  nothing  against  a  party  or  his  privy.  Herman 
on  Estoppel,  sec.  151;   Mitford's  PI.  195;  4  Johns.  Ch.  300. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

In  a  suit  in  chancery,  where  the  bill  calls  for  answers  under 
oath,  and  where  sworn  answers  have  been  filed  denying  the 
equities  of  the  complainant,  and  where  no  replication  has  been 
filed,  and  where,  after  answers  are  so  filed,  it  is,  on  motion  of 
complainant,  ordered  by  the  court  that  the  bill  be  dismissed 
at  the  costs  of  the  complainant,  and  no  other  words  of  the 
order  indicate  that  the  bill  is  to  be  dismissed  without  preju- 
dice, it  is  a  very  grave  question  whether  such  an  order  can  be 
set  up  successfully  as  a  complete  bar  to  a  subsequent  suit  by 
the  same  complainant,  against  the  same  defendants,  seeking 
the  same  relief,  and  upon  the  same  alleged  equities.  The 
writer  of  this  opinion  is  inclined  to  think  that  such  an  order, 
under  such  circumstances,  renders  the  matters  alleged  and 
denied  res  judicata  as  between  the  parties,  and  that  defendants 
can  not  afterwards  be  required  to  litigate  the  same  de  novo. 
It  is,  however,  unnecessary,  in  the  view  we  take  of  the  case, 
to  decide  this  precise  question,  and  we  forbear  to  do  so. 

If  it  be  assumed  that  such  an  order  is  to  be  treated  as  a 
non-suit  at  law,  still  it  is  very  clear  that  a  complainant,  thus 
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met  with  sworn  answers  denying  the  equity  of  the  bill,  can 
not  properly  be  allowed  to  get  rid  of  the  obstruction  thus  pre- 
sented by  merely  dismissing  his  bill,  even  without  prejudice, 
and  then  filing  a  new  bill  waiving  the  oath  of  the  defendants. 
In  this  case,  when  the  sworn  answer  of  defendant  Mey  was 
filed,  in  August,  1875,  it  became  evidence  against  the  com- 
plainant in  his  favor,  of  such  force  that  complainant  could 
have  no  decree  against  him  until  the  same  was  proven  false  by 
evidence  equal  to  that  of  one  witness,  and  in  addition  thereto 
a  preponderance  of  proofs  sufficient  to  sustain  the  bill  if  the 
oath  to  the  answer  had  been  waived.  If  it  be  conceded  that 
complainant  may  file  another  bill,  and  litigate  the  matters 
upon  their  merits,  this  sworn  answer  remains  proof  on  record 
against  her,  and  she  can  have  no  decree  until  this  is  over- 
come by  a  preponderance  of  other  proofs. 

The  parties  agree  in  saying  that  the  Paisley  title  bond  was  at 
first  taken  by  Mey  as  the  property  of  Henry  Leuders,  assigned 
to  Mey  as  security  to  him  for  the  repayment  of  moneys  before 
that  advanced  by  him  to  and  for  Leuders,  in  the  making  of 
the  first  payment  under  the  bond.  Mey  claims  that  when 
the  second  payment  fell  due,  in  1869,  Henry  Leuders,  being 
unable  to  pay  the  same,  abandoned  the  purchase,  and  made 
an  agreement  with  Mey,  in  substance,  that  Mey  should 
accept  the  equitable  interest  of  Henry  Leuders  in  satisfac- 
tion of  past  advances,  and  would  make  the  second  and  third 
payments  to  Paisley,  and  take  a  deed  for  the  land  as  absolute 
owner,  and  that  Henry  Leuders  should  retain  the  possession 
for  two  years  as  tenant  to  Mey,  and  that  certain  improve- 
ments made  and  to  be  made  on  the  place  by  Henry  Leuders 
I  should  pay  for  the  use  of  the  place  by  Leuders  for  the  two 
years,  1868  and  1869.  Complainant  denies  that  this  agree- 
ment was  made.  This  is  the  hinge  of  the  case,  and  on  this 
the  merits  of  the  case  depend. 
On  that  question  Mey  has  proofs,  as  follows :  His  own 
■■"•— - 
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August  21,  1871,  Henry  Leuders  gave  his  note  to  Mey  for 
§500,  and  secured  the  same  by  a  chattel  mortgage;  and  the 
fact  that  in  1872  a  written  contract  was  made  between  Henry 
Leuders  and  Mey,  in  which  the  land  is  mentioned  as  "the 
farm  of  August  H.  Mey, "  and  by  which  Leuders  agrees,  for 
a  fixed  compensation,  to  cultivate  it  for  Mey ;  and  the  fact 
that  in  August,  1874,  Henry  Leuders  gave  to  Mey  his  note 
for  §1180,  to  be  paid  in  six  months,  and  secured  the  same 
by  a  chattel  mortgage;  and  the  fact  that  in  February,  1S75, 
this  last  note  not  being  paid,  the  property  was  sold,  under  the 
mortgage,  to  Charles  Leuders  for  its  full  value,  and  the  father 
having  failed  to  pay  the  rent,  and  having  no  instrumentalities 
to  farm  with,  the  land  was  leased  to  Charles,  who  was  living 
with  his  father  on  the  farm ;  and  the  fact  that  when  this 
lease  expired  the  possession  was  given  to  Mrs.  Hienman,  to 
whom  Mey  had  sold  the  land. 

The  only  evidence  tending  to  contradict  this  statement  of 
Mey  as  to  his  having  taken  the  property  as  his  own,  in  1869, 
is  the  testimony  of  Henry  Leuders,  Charles  Leuders,  and 
Johanna  Leuders,  directly  contradicting  the  statements  of 
their  sworn  answers,  and  the  testimony  of  Henry  Leuders, 
Jr.,  a  son  of  Henry  Leuders,  saying  that  in  July  or  August, 
1875,  (which  was  very  shortly  before  the  sworn  answers  of 
Mey  and  his  wife,  and  his  son  Charles,  were  filed,)  Mey  told 
Charles  Leuders  and  the  witness  that  he  had  the  title  for 
security,  and  if  they  worked  well  they  could  pay  the  loan 
debt.  The  testimony  of  Henry  Leuders,  the  father,  and  that 
of  Charles  and  Johanna  Leuders,  being  directly  contradictory 
of  their  sworn  answers,  is  utterly  unworthy  of  belief.  The 
testimony  of  Henry  Leuders,  Jr.,  is  directly  contradicted  by 
the  testimony  of  Mey,  who  swears  positively  that  he  made  no 
such  statement. 

The  weight  of  the  evidence  shows  satisfactorily  that,  in 
1869,  the  agreement  set  up  by  Mey  was  actually  made  by 
Mey  and  Henry  Leuders,  and  from  that  day  forward  Henry 
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Leuders  bad  no  real  right,  equitable  or  otherwise,  to  the  land, 
save  while  he  occupied  as  a  tenant  of  Mey,  and  his  rights 
then  were  merely  those  of  a  tenant. 

We  think,  from  the  evidence  in  the  case,  that  it  is  probable 
Mey  was  a  friend  of  Leuders,  and  was  willing  and  endeavored 
to  befriend  him  and  his  family,  and  that  he  may  have  said 
to  the  sons  that  he  was  willing  to  turn  over  the  property  to 
them  on  payment  to  him  of  what  he  had  paid  out  for  the 
same,  and  of  what  their  father  owed  him.  There  is  no  charge 
in  the  bill  of  any  intention  to  defraud,  or  hinder,  or  delay  any 
creditor  of  Henry  Leuders,  except  the  complainant.  There 
is  no  proof  or  allegation  in  the  bill  that  the  debt  on  which 
complainant's  judgment  was  rendered  had  any  existence 
until  in  February,  1875.  Before  that  time,  in  1871,  Henry 
Leuders  was  in  debt  to  Mey,  and  gave  his  note  and  chattel 
mortgage  to  him  for  $500,  and  in  1872  he  entered  into  a 
written  contract  to  cultivate  the  farm  for  Mey,  in  which 
he  speaks  of  the  farm  as  "the  farm  of  Mey."  In  1874, 
before  complainant's  debt  is  shown  to  have  been  in  existence, 
Henry  Leuders  took  up  his  $500  note,  given  in  1871,  and 
having  become  further  indebted  to  Mey,  gave  him  his  note 
and  a  chattel  mortgage  for  $1180,  to  be  paid  in  six  months. 
In  March,  1875,  when,  according  to  the  testimony  of  Mey, 
which  is  uncontradicted,  Mey  had  no  knowledge  of  com- 
plainant's judgment,  having  found  that  his  forbearance  with 
Henry  Leuders,  the  father,  failed  to  produce  good  results, 
and  having  sold  out  the  stock  and  farming  utensils  under 
the  last  mortgage,  to  Charles,  leased  the  land  to  Charles  for 
a  year.  Fraud  is  never  to  be  presumed  when  transactions 
may  be  fairly  reconciled  with  honesty,  and  if  the  weight  of 
the  evidence  is  in  favor  of  that  conclusion,  it  should  always 
be  adopted. 

In  view  of  the  whole  record,  the  judgment  of  this  court  is 
that  the  decree  be  reversed  and  the  bill  dismissed. 

Decree  reversed. 
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Adam  S.  Hetfield 

v. 
Herbert  E.  Willey. 

Filed  at  Ottawa  January  31,  1883. 

1.  Deceee — for  payment  of  money  must  be  according  to  contract.  On 
a  bill  for  the  specific  performance  of  a  contract,  bearing  date  July  6,  1880, 
for  the  payment  bf  money,  payable  in  one  and  two  years  from  its  date,  with 
interest,  it  is  error  to  decree  its  payment  in  one  and  two  years  from  the  first 
day  of  August,  1880.  Should  the  contract  be  enforced  at  all,  it  must  be 
clone  as  the  parties  made  it. 

2.  Specific  performance — matter  of  legal  discretion.  An  application 
for  the  specific  performance  of  a  contract  is  within  the  sound  legal  discretion 
of  the  court,  which  is  always  controlled  by  the  equitable  circumstances  of 
the  case,  and  not  by  the  mere  caprice  of  the  chancellor. 

3.  Same — character  of  contract  enforceable.  Before  a  court  of  equity 
will  compel  the  specific  performance  of  a  contract,  it  must  appear  that  it  was 
founded  on  a  good  and  valuable  consideration,  and  is  reasonable,  fair  and 
just  in  all  its  parts.  If  the  contract  is  not  fair  and  just,  or  its  enforcement 
specifically  will  be  oppressive,  or  work  a  hardship,  or  is  inequitable,  it  will 
not  be  so  enforced.  A  court  of  equity  is  not  bound  to  enforce  every  contract, 
though  legal,  and  there  be  no  sufficient  reason  for  annulling  the  same. 

4.  Where  one  partner  sold  his  interest  in  the  firm  to  another  for  a  sum  to 
be  paid  in  installments,  a  part  in  a  few  days  and  the  balance  in  one  and  two 
years,  for  which  two  last  installments  the  piirchaser  was  to  give  his  notes, 
secured  by  mortgage  on  real  estate,  with  interest,  and  it  appeared  that  the 
vendor  concealed  the  fact  that  the  firm  was  indebted  largely  in  local  debts 
not  appearing  upon  the  firm  books,  so  that  the  assets  of  the  firm  were  not 
nearly  so  valuable  as  the  purchaser  supposed  them  to  be,  the  account  of  such 
indebtedness  being  kept  in  a  private  book  of  one  of  the  partners,  of  which 
the  purchaser  had  no  notice,  the  contract  will  not  be  specifically  enforced  at 
the  suit  of  the  vendor,  notwithstanding  some  delay  on  the  part  of  the  pur- 
chaser before  refusing  to  pay,  and  notwithstanding  the  vendor  informed  him 
he  did  not  know  the  value  of  his  interest,  and  that  he  was  only  selling  his 
interest,  whatever  it  might  be,  but  the  vendor  will  be  left  to  his  remedy 
at  law. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;   the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 
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Messrs.  Tenney,  Flower  &  Cratty,  for  the  appellant : 

Where  there  is  a  remedy  at  law,  a  bill  for  specific  perform- 
ance will  not  lie.  Fry  on  Specific  Per.  sees.  12,  24,  29,  36, 
note  13;   Story's  Eq.  Jur.  sec.  717. 

The  contract  must  be  free  from  fraud  or  unfairness  of  any 
kind.  Taylor  v.  Merrill,  55  111.  52 ;  Mitchell  v.  King,  77  id. 
462 ;  Modlset  v.  Johnson,  2  Black,  431 ;  Mortlock  v.  Butler, 
10  Ves.  292;  1  Story's  Eq.  Jur.  sec.  741;  Race  v.  Weston, 
S6  111.  91. 

Even  though  free  from  intentional  fraud,  it  will  not  be 
enforced  unless  founded  on  a  good  consideration,  and  be 
reasonable,  fair  and  just.  Lear  v.  Choteau,  23  111.  39;  Allen 
v.  Hart,  72  id.  104 ;  Thomas  v.  Coidtas,  76  id.  493  ;  Proud/oot 
v.  Wightman,  78  id.  553 ;   Kerr  on  Fraud  and  Mistake,  332. 

A  stronger  case  must  be  made  out  to  enforce  specific  per- 
formance than  for  simple  or  ordinary  relief.  1  Story's  Eq. 
Jur.  sec.  769;  Tyson  v.  Watts,  1  Md.  Ch.  Decis.  15;  Race  v. 
Weston,  86  111.  91. 

An  application  for  specific  performance  is  addressed  to 
the  sound  legal  discretion  of  the  court,  and  a  decree  does  not 
follow,  as  a  matter  of  course,  merely  because  a  legal  contract 
exists.  Frisby  v.  Ballance,  4  Scam.  287  ;  Lear  v.  Choteau-,  23 
111.  39 ;  Stone  v.  Ballance,  25  id.  25 ;  Gosse  v.  Jones,  73  id. 
50S  ;  Race  v.  Weston,  86  id.  91 ;   Tamm  v.  Lavalle,  92  id.  263. 

Messrs.  Dent  &  Black,  for  the  appellee : 

If  a  judgment  at  law  will  not  preserve  to  the  plaintiff  the 
benefit  of  his  agreement,  or  can  not  accurately  represent  the 
value  of  the  contract  to  the  plaintiff,  specific  performance 
will  be  decreed.     Fry  on  Specific  Per.  sees.  18,  37;  Chamber- 

Llain  v.  Blue,  6  Blackf.  490. 
Covenants  of  indemnity  may  be  specifically  enforced  where 
injury  is  apprehended  but  not  yet  sustained.     2  Story's  Eq. 
Jur.   sec.  35,   and  note;    Ranelaugh  v.  Hayes,   1  Vern.  189; 
— 
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Specific  performance  will  be  decreed  where  the  lands  lie 
outside  of  the  jurisdiction  of  the  court.  Fry  on  Specific  Per. 
sec.  63 ;   1  Story's  Eq.  Jur.  sees.  743,  744. 

Still  another  principle  entitles  the  complainant  to  main- 
tain this  bill,  and  that  is  this :  an  agreement  for  a  mortgage 
constitutes  a  specific  lien  upon  the  land  embraced  in  the 
agreement.  In  re  Howe,  1  Paige,  125  ;  1  Jones  on  Mortgages, 
163. 

There  is  no  fraud  or  unfairness  in  the  contract.  The  mere 
sale  of  the  accounts,  in  the  absence  of  a  warranty  of  their 
collectibility,  amounts  only  to  a  warranty  that  the  same  are 
unpaid.     Robinson  v.  McNeill,  51  111.  225. 

A  party  will  not  be  relieved  from  a  mistake  attributable  to 
his  own  want  of  due  care.  The  fact  must  be  such  that  he 
could  not,  with  due  diligence,  have  obtained  accurate  knowl- 
edge of  it.     1  Story's  Eq.  Jur.  sec.  146. 

If  a  party,  after  the  discovery  of  a  fraud  or  mistake,  con- 
tinues to  hold  under  the  contract,  and  does  not  put  the  other 
party  in  statu  quo,  he  will  be  compelled  to  perform  it.  2  Par- 
sons on  Contracts,  781;  Chitty  on  Contracts,  814;  Besley  v. 
Dumas,  6  Bradw.  291. 

The  defendant  having  put  it  out  of  his  power  to  rescind, 
should  be  required  to  perform  his  contract.  There  is  here 
no  such  fraud  or  imposition,  misrepresentation  or  mistake, 
as  entitles  him  to  any  relief.  Miller  v.  Craig,  36  111.  Ill ; 
Noetling  v.  Wright,  72  id.  390 ;  Kerr  on  Fraud  and  Mistake, 
sec.  82. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  is  a  technical  reason  why  the  present  decree  must 
be  reversed.  The  court  directed  the  installments  of  the  pur- 
chase money  payable  in  one  and  two  years  should  be  paid 
in  one  and  two  years  after  the  first  day  of  August  next  after 
the  making  of  the  contract,  with  interest  at  the  rate  of  eight 
per  cent  per  annum.     That  would  seem  to  be  evident  error. 


1S83.]  Hetfield  v.  Willey.  289 

Opinion  of  the  Court. 

The  contract  provides  the  deferred  payments  shall  be  made  in 
one  and  two  years  "from  this  date," — that  is,  the  date  of  the 
contract,  which  the  evidence  shows  was  the  6th  day  of  July, 
1880.  Should  the  contract  be  enforced  at  all,  it  must  be 
done  as  the  parties  made  it.  It  is  apprehended  the  court 
has  no  rightful  authority  to  enforce  it  otherwise.  The  cases 
in  this  oourt  that  declare  this  rule  are  numerous  and  con- 
sistent. 

But  the  decision  should  be  placed  on  grounds  more  nearly 
affecting  the  merits  of  the  case.  The  bill  is  to  enforce  the 
specific  performance  of  a  written  agreement  between  com- 
plainant and  defendant,  concerning  a  sale  by  the  former  to 
the  latter  of  his  interest  in  the  firm  of  Frank  Field  &  Co.,  a 
firm  then  and  previously  engaged  in  manufacturing  crackers 
and  confectioneries.  As  respects  the  terms  of  the  agreement 
there  can  be  no  controversy,  as  it  is  signed  by  the  respective 
parties.  It  obligated  defendant  to  pay  complainant  $5000 
for  his  interest  in  the  firm  of  Frank  Field  &  Co., — $1000  of 
which  sum  was  to  be  paid  on  or  before  the  1st  day  of  August 
next  after  the  making  of  the  contract,  $2000  in  one  year, 
and  $2000  in  two  years,  the  latter  payments  to  be  evidenced 
by  two  promissory  notes,  bearing  interest  at  the  rate  of  eight 
per  cent  per  annum,  which  said  notes  were  to  be  secured  by 
a  mortgage  on  lands  of  defendant  described  in  the  bill.  On 
the  hearing,  the  circuit  court  decreed  a  specific  performance 
of  the  contract,  and  that  decree  was  affirmed  by  the  Appel- 
late Court  for  the  First  District.  The  correctness  of  the 
decision  of  the  latter  court  is  called  in  question  on  this  appeal 
of  defendant. 

The  defence  made  is,  that  the  contract  is  not  fair, — that 
defendant  was  induced  to  enter  into  it  under  a  misapprehen- 
sion of  the  real  facts,  and  that  complainant  contributed  to 
that  result  by  statements  not  entirely  candid  or  accurate, 
upon  which  defendant  confidently  relied,  and  was  thus  over- 
reached in  the  transaction.     The  rule  is  a  familiar  one  that 
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applications  for  the  specific  performance  of  a  contract  are 
within  the  sound  legal  discretion  of  the  court  hearing  the 
cause.  That  discretion,  of  course,  is  a  sound  legal  discretion, 
controlled  always  by  the  equitable  circumstances  of  the  case, 
and  not  by  the  mere  caprice  of  the  chancellor.  This  branch 
of  the  law  is  so  familiar  it  is  hardly  necessary  to  restate 
principles  so  well  understood.  Before  a  court  of  equity  will 
compel  the  specific  performance  of  a  contract,  it  must  appear 
it  was  founded  on  a  good  and  valuable  consideration,  and 
is  reasonable,  fair  and  just  in  all  its  parts.  It  is  for  the 
reason  a  court  of  chancery  will  not  lend  its  aid  to  give  a 
party  the  benefit  of  an  unreasonable  or  unjust  contract,  the 
enforcement  of  which  would  work  a  serious  hardship.  If  his 
contract  is  a  legal  one,  and  its  specific  performance,  if  com- 
pelled, would  be  oppressive,  the  party  seeking  a  remedy  must 
find  it  in  the  law  courts,  and  not  ask  a  court  of  chancery  to 
assist  him.  This  court  has  had  frequent  occasion  to  say,  a 
court  of  equity  is  not  bound  to  enforce  every  contract,  even 
though  it  be  a  legal  one,  and  there  might  exist  no  sufficient 
reason  for  annulling  it.  Equity  will  withhold  its  aid  if  there 
be  anything  that  makes  it  unreasonable  or  inequitable  the 
party  should  have  performance  of  his  agreement. 

It  appears  defendant  performed  the  contract  in  part  by 
making  payment  of  most  of  the  first  installment  agreed  to  be 
paid,  and  then  ceased  to  do  more.  Shall  he  now  be  com- 
pelled to  go  forward  and  complete  his  agreement  ?  To  do  so 
would  undoubtedly  subject  defendant  to  very  serious  loss. 
On  the  principle  just  stated,  equity  will  hesitate  to  compel 
the  execution  of  a  contract  the  performance  of  which  would 
be  oppressive  on  the  obligated  party.  Considering  the  whole 
evidence  contained  in  the  record,  it  is  impossible  to  escape 
the  conviction  it  would  subject  defendant  to  considerable  loss 
to  compel  him  to  perform  the  contract  under  the  circum- 
stances. The  assets  of  the  firm  were  not  near  so  valuable 
as  defendant  supposed  them  to  be.     The  concern  owed  many 
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more  local  bills  than  he  had  any  reason  to  anticipate.  It  is 
said  he  should  have  examined  the  books  to  have  ascertained 
more  accurately  the  value  of  the  firm  assets.  There  are  two 
answers  to  this  suggestion :  First,  the  books  did  not  show 
to  a  casual  observer  the  exact  condition  of  the  accounts  due 
the  firm,  whether  good  or  bad ;  and  second,  the  books  kept  by 
the  regular  book-keeper  did  not  show  all  the  local  bills  owing 
by  the  firm.  That  class  of  bills  only  appeared  on  a  private 
memorandum  book  kept  by  one  member  of  the  firm,  who  had 
charge  of  that  branch  of  the  business.  This  fact  was  known 
to  complainant,  and  was  not  known  to  defendant  at  the  time 
of  the  sale.  When  complainant  referred  defendant  to  the 
books  for  information,  he  did  not  advise  him  where  the  private 
memorandum  book  containing  an  account  of  the  city  bills 
owing  by  the  firm  could  be  found.  Had  defendant  examined 
the  books  as  aiiy  prudent  man  would  have  done,  it  will  be 
presumed  he  would  have  examined  only  such  as  were  kept 
by  the  book-keeper  of  the  firm.  It  could  hardly  be  expected 
he  would  have  inquired  whether  the  several  partners  kept 
private  memoranda  of  matters  pertaining  to  the  firm  busi- 
ness. It  is  proved  there  were  several  thousand  dollars  of 
city  bills  owing  by  the  firm  that  did  not  appear  on  the  book- 
keeper's books.  The  amount  was  certainly  sufficient  to  very 
materially  affect  the  value  of  the  firm  assets.  Of  these  city 
bills  defendant  did  not  seem  to  have  had  any  knowledge  when 
he  executed  the  written  agreement  it  is  sought  by  this  bill 
to  enforce  by  a  decree  in  chancery.  Complainant  had  full 
knowledge,  and  he  ought  to  have  communicated  to  defendant 
that  information.  He  must  have  known  the  amount  of  the 
city  bills  very  materially  affected  the  value  of  his  interest  in 
the  firm  he  was  selling  to  defendant.  In  this  respect  he  does 
not  stand  so  fair  that  he  may  invoke  the  aid  of  a  court  of 
equity. 

It  will  be  remembered  that  the  contract  was  made  on  the 
6th  day  of  July,   1880,   and  it  was   some  time  in   October 
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before  defendant  refused  to  perform  it,  and  offered  to  rescind 
the  agreement.  That,  it  is  said,  was  too  late  ;  that  he  should 
have  discovered  sooner  he  had  been  overreached,  and  offered 
to  rescind  the  contract.  That  may  be,  and  doubtless  is,  true  ; 
but  defendant  is  not  asking  the  aid  of  a  court  of  equity  to 
enable  him  to  rescind  the  agreement.  Nor  is  it  a  material 
inquiry  now  whether  defendant  could  rescind  the  contract 
after  the  lapse  of  so  great  a  period.  A  more  serious  question, 
and  one  with  which  the  court  has  now  to  deal,  is,  whether 
complainant  has  shown  a  contract  so  fairly  obtained,  and  so 
just,  that  he  may  invoke  the  aid  of  a  court  of  chancery  to 
compel  a  specific  performance.  In  view  of  all  the  circum- 
stances in  evidence  it  can  hardly  be  said  that  he  has.  His 
contract  with  defendant  may  be  a  legal  one,  and  defendant 
may  be  required  to  abide  it  or  answer  in  damages.  That 
question  need  not  now  be  determined.  Conceding  that  agree- 
ment is  obligatory  on  both  parties,  under  all  the  circum- 
stances it  seems  most  proper  they  should  be  referred  to  the 
law  courts  to  adjust  the  difficulties  between  them.  Whatever 
claim  complainant  may  have  against  the  defendant,  arising 
out  of  the  agreement,  may  be  compensated  by  damages  recov- 
erable in  an  action  at  law.  It  is  no  answer  to  this  view  of 
the  law  to  say  that  complainant  may  have  told  defendant, 
in  the  office  of  the  lawyer  who  prepared  the  papers,  he  did 
not  know  what  his  interest  in  the  firm  was  worth,  and  that 
he  wanted  it  understood  he  was  selling  his  interest,  what- 
ever it  might  be,  for  the  sum  named  in  the  contract.  He 
may  have  told  him  all  this,  and  yet  if  he  obtained  an  unfair 
contract  from  defendant  by  failing  to  disclose  material  facts 
affecting  the  value  of  the  interest  he  was  selling,  equity  will 
not  decree  the  execution  of  the  agreement  in  'his  favor.  It 
will  leave  him  to  his  remedy  at  law,  whatever  it  may  be. 
The  judgment  of  the  Appellate  Court  will  be  reversed  and 

the  cause  remanded. 

Judgment  reversed. 
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1.  Partnership — right  of  retiring  partner  to  lien  on  partnership  assets 
for  payment  of  firm  debts.  If  one  partner,  on  a  dissolution  of  the  firm,  sells 
his  interest  in  the  partnership  stock  of  goods  to  his  co-partner,  relying  alone 
upon  the  agreement  of  the  latter  to  pay  the  firm  indebtedness,  the  retiring 
partner  will  have  no  equitable  lien  on  the  goods  for  the  payment  of  the  part- 
nership liabilities,  that  can  be  enforced  in  equity. 

2.  But  where,  on  the  dissolution  of  a  partnership,  an  amount  of  the  stock 
of  goods  equal  to  the  firm  indebtedness  is  left  with  one  who  continues  the 
business,  to  be  converted  into  monej7,  with  which  he  is  to  pay  the  partner- 
ship indebtedness,  he  can  not  be  held  a  purchaser,  so  as  to  subject  the  goods 
to  the  payment  of  his  individual  debts  as  against  the  equities  of  the  retiring 
partner,  but  he  is  a  trustee  of  such  goods  for  the  payment  of  the  firm  liabili- 
ties, and  the  trust  may  be  enforced  in  equity  by  the  retiring  partner  for  the 
benefit  of  the  partnership  creditors,  as  against  subsequent  purchasers  or  exe- 
cution creditors  with  notice  of  the  equities  of  the  retiring  partner. 

3.  Same— articles  of  dissolution  construed,  as  whether  passing  title  to 
goods  to  partner  continuing  the  business.  On  the  dissolution  of  a  partner- 
ship, the  articles  of  dissolution  provided  that  an  invoice  of  the  goods,  etc., 
and  a  schedule  of  the  firm  debts,  should  be  made,  and  that  the  surplus  of  the 
assets  above  the  indebtedness  should  be  divided,  and  that  one  partner  should 
retain  a  sufficient  amount  of  the  goods,  etc.,  from  which  he  agreed  to  pay 
such  debts  within  a  given  time,  and  as  rapidly  as  such  assets  could  be  real- 
ized for  that  purpose.  The  partner  so  retaining  the  goods  continued  the 
business,  and  a  creditor  of  such  partner,  having  notice  of  the  facts,  levied 
his  execution  upon  the  goods.  It  was  held,  that  the  retiring  partner  could 
maintain  a  bill  in  equity  to  enjoin  the  sale  on  the  execution,  and  have  the 
proceeds  of  the  goods  applied  in  payment  of  the  firm  debts,  and  that  the 
interest  of  the  retiring  partner  did  not  pass  to  his  co-partner  by  the  articles, 
there  being  no  sale  thereof. 

4.  Notice — what  is,  and  when  inferred.  Where  a  party  has  notice  of 
facts  sufficient  to  put  a  prudent  man  on  inquiry,  he  is  chargeable  with  notice 
of  such  facts  as  might  have  been  ascertained  from  a  prudent  investigation. 
Notice  of  the  character  in  which  a  remaining  partner  holds  goods  of  a  firm 
after  dissolution,  and  retirement  of  the  other  partner,  may  be  inferred  from 
the  intimate  relations  existing  between  such  partner  continuing  the  business 
and  his  father,  they  both  residing  in  the  same  town,  and  the  father  being 
often  in  his  son's  store,  and  familiar  with  his  business. 
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Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Henry 
county ;   the  Hon.  John  J.  Glenn,  Judge,  presiding. 

Messrs.  Lanphere  &  Brown,  and  Mr.  Charles  K.  Ladd,  for 
the  appellant : 

Under  the  agreement  between  the  partners,  the  creditors 
of  the  firm  could  sue  Parker  alone  for  the  firm  debts  without 
making  Merritt  a  party,  and  levy  on  the  goods  in  controversy 
to  satisfy  the  judgment  against  Parker  alone.  Snell  v.  Ives 
etal.  85  111.  279;  Eddy  v.  Roberts,  17  id.  505;  Brown  v. 
Strait  et  al.  19  id.  88. 

The  firm  being  solvent,  the  partners  could  divide  the  assets 
as  they  saw  fit,  and  if  one  retained  the  assets,  and  agreed  to 
pay  the  firm  debts,  that  did  not  give  the  other  a  lien  on  the 
assets.     Story  on  Partnership,  sees.  329,  358,  359. 

Where  possession  is  given  to  one  partner,  who  is  allowed 
to  act  as  sole  trader,  he  will  have  all  the  credit  as  such,  and 
all  persons  dealing  with  him  may  treat  the  property  as  his. 
Ex  j) arte  Williams,  11  Ves.  3. 

The  contract  of  Parker  to  pay  the  firm  debts  took  the  place 
of  the  lien  Merritt  had  on  the  firm  goods,  and  Parker  took 
them  free  from  the  lien  to  pay  the  firm  debts.  Story  on 
Partnership,  sec.  359;  Ex  %)  arte  Ruffin,  6  Ves.  119;  Ex  parte 
Williams,  11  id.  3. 

The  law  does  not  give  to  firm  creditors  any  equities  over 
the  individual  creditors  for  payment  from  the  partnership 
assets.     Ilapgood  et  al.  v.  Comwell  et  al.  4S  111.  64. 

To  charge  a  stranger  to  a  trust  fund,  it  must  be  shown 
that  he  had  notice  of  its  character,  and  its  misapplication. 
Fifth  National  Bank  v.  Hyde  Park,  101  111.  595;  Ladd  v. 
Grlswold,  4  Gilm.  25. 

Mr.  C.  C.  Wilson,  for  the  appellee : 

Whether  the  creditors  of  the  firm  could  sue  Parker  alone, 
depends  upon  whether  there  was  an  absolute  sale  of  the  goods 
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to  him,  or  whether  he  was  a  trustee  for  the  creditors.  If 
these  goods  were  set  apart  to  pay  debts  of  the  firm,  then 
Merritt,  or  any  of  the  creditors  interested  in  having  the  debts 
paid,  might  ask  the  aid  of  a  court  of  equity  to  prevent  the 
misapplication  of  the  trust  fund.  Ward  v.  Lews,  4  Pick. 
518;  First  Congregational  Church  v.  Trustees,  23  id.  148; 
Fitch  v.  Walkman,  9  Mete.  517. 

If  Dan  Parker  had  notice  of  the  trust,  or  even  had  the 
means  of  knowing  of  the  trust,  and  took  the  goods  in  pay- 
ment of  an  individual  debt  of  the  trustee,  then  any  person 
having  an  interest  in  the  goods  might  follow  them  in  his 
hands.     Cott  v.  Lossner,  9  Cow.  320. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  brought  by  Henry  C.  Merritt, 
against  appellant,  to  reach  certain  goods  in  his  possession, 
and  have  the  proceeds  applied  in  payment  of  the  firm  debts 
of  Parker  &  Merritt. 

It  appears  from  the  record  that  Parker  &  Merritt  were 
engaged  in  business  as  partners  in  a  general  store,  from  Feb- 
ruary 1,  1874,  until  September  10,  1878,  when  the  firm  was 
dissolved  by  mutual  consent.  The  controversy  in  the  case 
mainly  grew  out  of  the  construction  to  be  placed  upon  the 
contract  of  dissolution  executed  by  the  parties  at  the  time  the 
firm  was  dissolved.  The  contract  provides :  "First,  a  full 
and  complete  invoice  at  cost,  and  last  invoice  price  of  the 
stock,  goods,  fixtures  and  assets  of  said  firm,  shall  be  taken, 
as  soon  as  the  same  can  reasonably  be  done  without  injury 
to  the  trade  and  business  of  said  firm ;  second,  a  schedule 
of  the  debts  and  liabilities  of  said  firm  shall  be  made ;  third, 
the  amount  of  said  firm  indebtedness  shall  be  deducted  from 
the  amount  of  said  inventory  or  invoice,  and  the  balance  of 
said  invoice  and  assets  shall  be  divided  as  follows,  viz : " 
Then  follows  a  detailed  statement  of  the  manner  in  which 
the  assets  shall  be  divided  between  the  partners.     Then  comes 
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the  fourth  clause  in  the  agreement,  which  declares :  "The 
accounts  due  said  firm,  and  not  disposed  of  as  aforesaid,  and 
the  goods  to  an  amount  sufficient  to  meet  the  liabilities  of 
said  firm  as  aforesaid,  shall  be  retained  by  said  Parker,  and 
in  consideration  thereof  the  said  Parker  agrees  to  pay  the 
debts  of  said  firm  as  aforesaid."  The  last  part  of  the  agree- 
ment contains  the  following:  "It  is  also  agreed  that  the 
schedule  indebtedness  of  said  firm,  except  the  amount  due 
the  People's  Bank,  shall  be  paid  within  six  months  of  the 
final  decision  herein  named,  and  as  rapidly  as  the  assets 
herein  set  apart  for  their  payment  can  be  realized  upon ;  and 
the  indebtedness  owing  to  the  People's  Bank  shall  be  paid 
within  one  year." 

Under  the  contract  an  inventory  was  made,  which  showed 
the  resources  of  the  firm  to  be  $29,513.49,  as  follows: 

Left  in  Parker's  hands  to  pay  the  amount  of  the 

firm's  debts,  in  goods, $16,724.77 

Parker  drew  out  to  pay  note  to  Merritt,     -       -  1,500.00 

"       took  poor  notes  and  accounts,     -  1,507.60 

In  merchandise, 3,602.57 

Merritt  drew  out  m  poor  notes  and  accounts,       -  1,507.60 

In  merchandise  and  fixtures,       -  4,670.95 

Total, -       -  $29,513.49 

After  this  settlement  between  the  partners,  Henry  Parker 
continued  the  business  in  his  own  name,  in  the  same  building 
which  had  been  occupied  by  the  firm.  The  goods,  amounting 
to  $16,724.77,  which  were  left  with  Parker  to  pay  the  debts, 
were  mingled  with  other  goods  purchased,  and  the  retail  trade 
carried  on  until  June  16,  1879,  when  Dan  Parker,  appellant, 
levied  upon  the  goods  in  the  store,  on  an  execution  in  his 
favor,  against  Henry  Parker,  and  on  the  same  day,  but  after 
the  levy,  Henry  Parker  made  an  assignment,  under  the  stat- 
ute, to  Howlett,  for  the  benefit  of  creditors. 
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The  question  arising  on  the  facts  is,  whether  that  portion 
of  the  goods  which  remained  unsold,  and  which  had  been  left 
in  Parker's  hands  for  the  payment  of  the  firm  debts,  is  liable 
to  the  execution,  or  has  complainant,  the  retiring  partner, 
(the  partnership  debts  not  having  been  paid,)  the  superior 
right  to  the  goods,  or  the  money  arising  from  a  sale  thereof, 
to  be  used  by  him  as  a  fund  to  pay  the  partnership  debts. 
If  Merritt,  when  the  firm  was  dissolved,  had  sold  his  interest 
in  the  stock  of  goods  to  Henry  Parker,  and  relied  alone  upon 
his  agreement  to  pay  the  indebtedness  of  the  firm,  we  regard 
it  a  plain  proposition  that  he  would  have  no  equitable  lien 
on  the  goods  for  the  payment  of  the  partnership  liabilities, 
which  could  be  enforced  in  a  court  of  equity.  But  can  this 
transaction  be  held  to  be  a  sale  ?  The  contract  of  dissolution 
does  not  read  or  declare  that  Merritt  has  sold  his  interest  in 
the  goods  to  Parker,  nor  can  a  sale  be  fairly  inferred  from 
the  language  used  by  the  contracting  parties.  The  fourth 
clause  in  the  contract  of  dissolution,  which  is  the  only  one 
that  can  be  relied  upon  to  establish  a  sale,  only  provides 
that  Parker  may  retain  goods  and  accounts  amounting  to 
$16,724.77.  and  in  consideration  of  retaining  that  amount  of 
the  firm  assets  he  agrees  to  pay  the  debts  of  the  firm.  The 
language  employed  merely  places  so  much  property  of  the 
firm  in  the  hands  of  Parker,  to  be  by  him  used  for  a  specified 
purpose.  He  is,  indeed,  but  a  trustee,  entrusted  with  prop- 
erty to  be  used  for  a  certain  specified  purpose.  This  view  of 
the  transaction  is  strengthened  when  the  above  clause  of  the 
contract  is  read  and  considered  in  connection  with  the  last 
clause  of  the  agreement,  which  declares  that  the  schedule  of 
indebtedness  of  the  firm  shall  be  paid  within  six  months,  and 
as  rapidly  as  the  assets  herein  set  apart  for  their  payment  can 
be  realized  upon.  This  language  repels  the  presumption  of  a 
sale,  and  when  read  in  connection  with  the  fourth  clause  of  the 
agreement,  which,  of  course,  is  the  proper  manner  to  arrive 
at  the  true  meaning  of  the  contracting  parties,  would  seem  to 
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leave  no  just  ground  for  holding  that  a  sale  had  been  made, 
but,  on  the  other  hand,  from  the  language  employed  in  the 
contract,  it  seems  evident  that  the  property  belonging  to  the 
firm,  and  not  divided,  was  set  apart  and  left  in  the'  hands  of 
Parker,  to  be  used  in  the  payment  of  partnership  liabilities. 
If  we  are  correct  in  this  view,  was  the  property  set  apart 
to  pay  the  firm  debts,  and  found  in  the  possession  of  Parker, 
liable  to  be  taken  and  sold  on  an  execution  for  his  individual 
indebtedness,  or  did  the  retiring  partner  retain  an  equitable 
lien  upon  it,  under  which  he  has  the  right  to  insist  upon  its 
application  to  discharge  the  liabilities  of  the  firm  ?     Suppose, 
upon  a  dissolution  of  the  firm,  Merritt  had  merely  retired, 
leaving  all  the  goods  in  the  hands  of  Parker,  who  was  pro- 
ceeding with  the  business  as  a  sole  trader,  would  an  execution 
against  Parker  on  an  individual  debt  become  a  prior  lien  as 
against  the  lien  of  Merritt?    We  think  not.     The  doctrine  on 
this  subject  is  clearly  stated  in  Story  on  Partnership,  sec.  400, 
in  the  following  words :     "In  general  it  may  be  stated,  that 
the  mere  fact  that  the  partnership  property,  after  the  disso- 
lution of  the  partnership,  remains  in  the  possession  of  one 
partner,  who  afterwards  becomes  bankrupt,  will  not  be  suffi- 
cient, of  itself,  to  make  him,  in  the  sense  of  the  statute,  the 
reputed  owner  thereof,  for  this  is  certainly  in  consonance  with 
the  rights  of  all  the  partners,  as  all  and  each  of  them  are 
equally  entitled  to  the  possession  and  custody  thereof.     The 
case  must  go  further,  and  establish  that  the  other  partners 
have,  by  their  own  acts,  or  contracts,  or  conduct,  conferred 
upon  him  the   exclusive   right,   and  order,  and   disposition 
thereof,  beyond  the  purposes  belonging  to  the  partnership." 
The  goods   in   question  were   not   left   in   the   possession  of 
Parker  to  be  appropriated  to  his  own  use,  or  to  be  used  in 
payment  of  his  individual  debts,  but  were  left  with  him  for  a 
definite  and  specific  purpose, — to  be  used  for  the  payment  of 
partnership  debts, — and  hence  the  case  would  seem  to  fall 
within  the  rule  laid  clown  by  Story. 
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We  have,  in  the  argument,  been  referred  to  Ex  parte  Wil- 
liams, 11  Ves.  3.  Upon  an  examination  of  that  case  it  will 
be  found,  that  upon  the  dissolution  of  the  firm  the  retiring 
partner  made  an  absolute  sale  of  the  partnership  goods  to 
the  one  who  afterwards  continued  the  business,  and  this  was 
the  point  upon  which  the  case  turned.  It  is  there  said: 
"The  question  then  is,  whether  the  contract  for  dissolution 
has  left  these  equities  attaching  upon  the  possession.  If  it  is 
competent  for  partners  to  say  these  equities  shall  no  longer 
exist,  inquiry  is  necessary  to  ascertain  whether,  by  the  bar- 
gain for  the  dissolution,  that  which  was  the  property  of  all 
has  become  the  property  of  one.  In  Ex  parte  lluffin  there 
could  be  no  doubt  upon  that,  a  legal  instrument  being  pro- 
duced, the  legal  effect  of  which  was  such  as  I  have  stated. 
Upon  the  facts  of  this  case  *  *  *  there  is 
distinct  evidence  of  an  agreement  that  the  joint  effects  shall 
be  considered  separate  effects  ;  and  that  fact  calls  upon  me  to 
declare  the  conclusion  of  law  that  these  are  separate  effects." 
What  has  been  said  in  the  case  cited  might  be  said  here, — 
had  Merritt  made  an  absolute  sale,  his  equitable  lien  doubt- 
less would  have  been  lost.     But  such  was  not  the  case. 

Wilds  v.  Chapman,  4  Edw.  Ch.  669,  is  a  case  in  point. 
Property  having  been  assigned  by  one  partner  to  the  other, 
in  trust,  to  pay  the  partnership  debts,  it  was  held  that  this 
trust  might  be  enforced  for  the  benefit  of  the  partnership 
creditors.  This  court,  in  Hapgoocl  v.  Comic  ell,  48  111.  64,  in 
referring  to  the  case  cited,  approved  the  doctrine  announced, 
but  add,  that  the  trust  could  only  be  enforced  against  persons 
taking  the  property  with  notice  of  the  trust.  It  may  be  true, 
if  the  goods  in  question  had  been  sold  by  Parker,  in  the  reg- 
ular course  of  business,  to  some  person  who  had  no  notice 
whatever  of .  the  manner  or  character  in  which  he  held  the 
goods,  such  person  would  be  entitled  to  be  protected  as  an 
innocent  purchaser.  But  does  appellant,  who  levied  upon 
the  property  with  an  execution,  occupy  that  position? 
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It  appears  from  the  record  that  appellant  was  the  father 
of  Henry  Parker, — that  the  two  resided  in  the  same  town, 
and  a  part  of  the  time  in  the  same  house.  Appellant  knew 
that  Merritt  and  Parker  had  dissolved.  He  was  often  in  the 
store  of  the  son,  and  was  familiar  with  his  business.  He 
knew  that  his  son  was  embarrassed,  and  loaned  him  money 
from  time  to  time,  and  while  appellant  testified  that  he  had 
no  knowledge  that  his  son  retained  a  portion  of  the  goods 
belonging  to  the  firm,  to  be  used  in  the  payment  of  debts, 
still  the  majority  of  the  court  are  of  opinion,  in  view  of  the 
intimacy  and  business  relations  existing  between  appellant 
and  his  son,  that  he  was  in  possession  of  sufficient  facts  to 
put  him  upon  inquiry,  and  hence  he  is  chargeable  with  notice, 
as  it  is  a  well  established  rule  that  where  a  party  has  notice 
of  facts  sufficient  to  put  a  prudent  person  on  inquiry,  he  is 
chargeable  with  notice  of  such  facts  as  would  have  been 
ascertained  from  a  prudent  investigation.  The  relations  ex- 
isting between  appellant  and  his  son  were  such  that  he  could, 
without  trouble,  had  he  inquired,  learned  precisely  the  manner 
in  which  the  goods  were  held,  and  the  information  he  pos- 
sessed made  it  his  duty  to  make  inquiry. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Amaziah  D.  Davis 

v. 

Lucy  Kennedy  et  al. 

Filed  at  Mt.  Vernon  January  31,  1883. 

1.  Consideration — for  deed  by  father  to  his  daughter.  Where  a  father, 
while  not  indebted,  made  a  voluntary  deed  to  his  daughter  of  a  tract  of  land, 
for  natural  love  and  affection,  and  the  daughter  afterward  consented  to  his 
selling  and  conveying  the  same  in  consideration  of  his  agreement  to  convey 
her  another  tract,  or  to  pay  her  for  the  land  so  sold,  and  he  afterwards,  while 
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be  may  have  been  indebted,  attempted  to  convey  to  her  the  other  tract,  but 
by  a  mistake  in  drafting  the  deed  the  land  was  described  as  in  a  different 
township  from  the  true  one,  it  was  held,  as  against  a  purchaser  from  the 
assignee  in  bankruptcy  of  the  father,  of  that  tract,  that  the  second  deed  to 
the  daughter  was  founded  upon  a  valuable  consideration,  and  might  be 
reformed  in  equity  as  against  the  purchaser,  he  having  notice  of  her  equities 
before  his  purchase. 

2.  Fraudulent  conveyance— frau d  must  be  shown.  Where  a  deed  is 
alleged  to  be  fraudulent  as  to  creditors  of  the  grantor,  fraud  must  be  proved. 
A  voluntary  deed  made  by  a  father  to  his  daughter,  at  a  time  when  no  indebt- 
edness is  shown  against  him,  and  when,  for  aught  appearing,  he  was  per- 
fectly solvent,  is  good  and  valid,  and  a  second  conveyance  made  by  him  to 
her  for  another  tract  in  case  of  her  relinquishing  her  right  and  estate  in  the 
land  first  conveyed,  and  allowing  the  father  to  sell  the  same  and  receive  the 
proceeds,  being  founded  upon  a  valuable  consideration,  is  not  fraudulent  as 
to  creditors  of  the  father  having  claims  against  him  when  the  same  is  made. 

3.  Former  adjudication — when  no  bar.  Where  land  is  sold  and  con- 
veyed by  deed,  which,  by  mistake,  misdescribes  the  land,  and  it  is  sold  by 
the  grantor's  assignee  in  bankruptcy,  the  refusal  of  a  motion  in  the  District 
Court  of  the  United  States  to  set  aside  the  assignee's  sale  and  deed  for  the 
reason  the  bankrupt  had  no  title  to  the  land  sold,  is  no  bar  to  a  bill  in  equity 
by  the  grantee  in  the  first  deed  to  have  his  deed  reformed  and  the  mistake 
therein  corrected,  and  to  enjoin  the  execution  of  a  judgment  in  ejectment 
recovered  by  the  purchaser  at  the  assignee's  sale,  the  questions  involved  in 
the  motion  and  the  bill  not  being  the  same. 

Writ  of  Error  to  the  Circuit  Court  of  Massac  county ;  the 
Hon.  David  J.  Baker,  Judge,  presiding. 

Messrs.  Green  &  Gilbert,  for  the  plaintiff  in  error : 

Where  facts  like  those  in  this  case  appear  in  evidence,  a 
presumption  of  fraud  is  established,  and  it  devolves  upon  the 
purchaser  to  prove  that  he  has  paid  the  purchase  money  for 
the  land.  Riser  v.  Houston,  38  111.  252;  Draper  v.  Draper, 
68  id.  17;  Brown  v.  Welsh,  18  id.  343;  1  Story's  Eq.  Jur. 
sees.  349-351,  425. 

A  voluntary  executory  agreement  will  not  be  enforced  in 
equity.     Bunn  v.  Wenthrop,  1  Johns.  Ch.  329. 

In  this  case,  the  consideration  of  the  second  deed  was  a 
precedent  debt  of  the  grantor,  which  is  not  sufficient  as  against 
creditors.     Metropolitan  Bank  v.  Godfrey  et  al.  23  111.  579. 
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The  continuing  of  possession  of  land  by  the  grantor,  and 
receiving  the  rents  and  profits  for  several  years  after  a  con- 
veyance to  his  daughters,  is  a  badge  of  fraud.  1  Smith's 
Leading  Cases,  50 ;  Hildreth  v.  Sands,  2  Johns.  Ch.  46 ; 
Story  v.  Arden,  1  id.  266. 

Of  the  kind  and  sufficiency  of  the  evidence  to  justify  the 
reformation  of  a  deed  for  a  mistake :  Sliclburne  v.  Inchiquin, 
1  Bro.  Ch.  347;  Lyman  et  at.  v.  United  States  Ins.  Co.  2 
Johns.  Ch.  30  ;  Shay  v.  Pettes,  35  111.  360  ;  Cleary  v.  Babcock, 
41  id.  271;  Hunter  v.  Bilyeu,  30  id.  22S ;  Minor  v.  Hess, 
47  id.  170 ;    Sowerby  v.  Arden,  1  Johns.  Ch.  240. 

A  mistake  on  one  side  only  may  be  grounds  for  rescinding, 
but  not  for  correcting,  an  agreement.  Sutherland  v.  Suther- 
land, 69  111.  481;    Wilson  v.  Byars,  77  id.  6Q. 

Mr.  J.  C.  Courtney,  for  the  defendants  in  error: 

The  burden  of  proof  rests  upon  him  who  alleges  a  deed  to 
be  fraudulent  as  to  creditors.  Hatch  v.  Jordan,  74  111.  414 ; 
Shinn  v.  Shinn,  91  id.  477. 

The  rule  is  well  settled  that  creditors  can  not  complain, 
even  though  they  may  have  been  hindered  in  the  collection 
of  their  demands.  Hessing  v.  McCloskey,  37  111.  352 ;  Miller 
v.  Kirby,  74  id.  242. 

The  mere  fact  of  indebtedness  at  the  time  of  the  execution 
of  a  voluntary  conveyance  by  a  father  to  a  child  will  not 
render  it  fraudulent,  where  he  is  not  insolvent,  or  the  facts 
are  not  such  as  to  justify  a  presumption  of  insolvency.  Mer- 
rell  et  al.  v.  Johnson  et  al.  96  111.  224 ;  Moritz  v.  Hoffman,  35 
id.  553  ;  Patrick  v.  Patrick,  77  id.  556 ;  Tunison  v.  Chamblin, 
SS  id.  378;   Carr  v.  Brecse,  81  N.  Y.  584. 

If  it  is  true,  as  contended  by  counsel  for  plaintiff  in  error, 
that  Kennedy  was  in  the  actual  and  notorious  possession  of 
this  land  as  his  homestead,  being  the  head  of  a  family,  he 
had  the  right  to  give  it  to  his  daughters  free  from  the  claims 
of  his  creditors,  as  the  land  was  not  subject  to  the  payment 
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of  his  debts.  Ilartwell  v.  McDonald,  69  111.  293 ;  Miller  v. 
Kirhy,  74  id.  242;  Delashment  v.  Trail,  44  Iowa,  613. 

A  purchaser  informed  of  an  equity  depending  on  a  fact  in 
pais,  can  not  fall  back  on  the  records,  and  in  that  way  relieve 
himself  from  inquiry.  Baker  v.  Bliss,  39  N.  Y.  79  ;  Blatchly 
v.  Osbom,  33  Conn.  266;  Randall  v.  Silverthorn,  4  Barr,  473. 

Where  a  person  has  been,  before  purchasing,  informed  of 
the  equities  of  a  third  person,  he  should  make  inquiry  of  such 
person,  and  if  he  does  not,  he  is  chargeable  with  notice. 
Dart  on  Vendors,  ch.  Ill,  sec.  1,  p.  88;  Ehley  v.  Witherow, 
7  Watts,  164;  Nute  v.  Nute,  41  N.  H.  160;   Bunting  v.  Ricks, 

2  Dev.  &  Bat.  Ch.  130;  Russell  v.  Petrie,  10  B.  Mon.  186. 
As  to  what  is  res  judicata,  see  Love  v.  Truman,  10  Ohio  St. 

45 ;  Vallandingham  v.  Ryan,  17  111.  25  ;  Miller  v.  McManus, 
57  id.  126;    Smalley  v.  Eddy,  19  id.  207 ;    Campbell  v.  Butts, 

3  Conn.  173 ;  Foster  v.  The  Richard  Busteed,  100  Mass.  409 ; 
Perry  v.  Lewis,  49  Mich.  443. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  defendants  in  error,  to 
enjoin  the  further  prosecution  of  an  ejectment  suit  by  plain- 
tiff in  error,  and  to  reform  and  correct  a  mistake  in  a  deed 
of  conveyance  for  the  eighty-acre  tract  in  controversy. 

It  appears  that  in  the  year  1865,  John  E.  Kennedy  gave 
and  conveyed  to  his  three  daughters  a  forty-acre  tract  of  land, 
but  the  deed  was  never  recorded.  Some  time  afterward,  one 
Fulmer  wished  to  purchase  this  forty-acre  tract,  with  some 
other  lands,  when  it  was  agreed  between  the  father  and 
daughters  that  he  should  sell  the  lands  and  convey  to  them 
other  lands,  or  pay  them  the  worth  of-  their  land  in  money. 
The  sale  was  made.  In  the  month  of  October,  1866,  he 
executed  a  deed  to  them  for  an  eighty  acres  of  land,  but  it 
was  described  as  the  land  in  controversy,  except  as  being  in 
a  different  township,  and  it  is  claimed  that  by  mistake  the 
scrivener  inserted  the  wrong  township,  when  the  intention 
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was  to  convey  the  land  in  controversy.  In  the  month  of 
July,  186S,  Yost  was  appointed  assignee  in  bankruptcy  of 
Kennedy,  on  a  petition  he  had  previously  filed  for  the  pur- 
pose of  being  declared  a  bankrupt.  On  the  15th  day  of 
November,  1868,  Yost,  the  assignee,  sold  this  land,  and  plain- 
tiff in  error  became  the  purchaser  and  received  a  deed,  and 
subsequently  brought  ejectment,  and  recovered  a  judgment  for 
the  land,  and  this  bill  was  filed  to  enjoin  further  proceedings 
in  that  case,  and  to  correct  the  alleged  mistake  in  the  deed. 
On  a  hearing,  the  court  below  granted  the  relief  sought,  and 
Davis  brings  the  case  to  this  court  and  seeks  a  reversal  of 
the  decree. 

It  is  urged  for  a  reversal  that  the  conveyance  from  Ken- 
nedy to  his  daughters  was  voluntary,  and  for  the  purpose 
of  defrauding  creditors ;  that  the  evidence  is  insufficient  to 
establish  a  mistake  in  the  deed  from  Kennedy  to  his  daughters, 
and  that  Davis  had  no  notice  of  the  mistake  when  he  pur- 
chased.   These  are  the  main  grounds  relied  on  for  a  reversal. 

That  the  first  deed  for  the  forty- acre  tract  was  voluntary, 
can  not  be  controverted,  but,  being  made  for  natural  love 
and  affection,  and  for  a  small  pecuniary  consideration,  it  was 
effectual  to  pass  the  title  to  the  grantees,  and  they  thereby 
became  fully  invested  with  the  title.  The  property  and  title 
to  it  were  in  them.  When,  therefore,  they  consented  to  its 
being  sold  by  their  father,  and  he  to  receive  the  consideration, 
and  they  to  take  money  or  other  real  estate  in  exchange,  that 
formed  a  consideration  for  the  conveyance  of  the  eighty-acre 
tract  in  controversy.  If,  then,  there  was  an  effort  to  convey 
the  land  by  Kennedy  to  his  daughters,  and  the  effort  was 
defeated  by  mistake,  there  was  an  ample  consideration  to 
support  the  transaction,  and  defendants  in  error  have  the 
right  to  have  the  mistake  corrected  if  established  by  the  evi- 
dence, and  other  and  superior  equities  have  not  intervened 
to  preclude  the  correction  and  reformation  of  the  deed.  It  is 
contended  on  one  side  that  the  evidence  is  ample,  but  this  is 
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denied  on  the  other.  On  a  careful  examination  we  regard  the 
evidence  of  the  mistake  as  sufficient, — as  full  as  the  case 
could  admit  of, — and  if  not  conclusive,  certainly  strong  and 
convincing. 

The  evidence  that  plaintiff  in  error  had  notice  that  defend- 
ants in  error  claimed  the  title,  is  clear  and  satisfactory.  He 
was  notified  by  the  father,  and  he  proposed  to  the  father  that 
the  daughters  execute  him  a  mortgage  on  the  land,  to  secure 
what  their  father  owed  him,  and  he  would  give  long  time 
for  its  payment.  He  was  told  by  others  that  defendants  in 
error  claimed  to  own  the  land.  This  was  before  the  sale,  and 
when  it  was  progressing  bidders  were  notified  that  whoever 
became  the  purchaser  would  buy  a  law  suit,  and  Armstrong 
said  at  the  sale  that  he  would  file  a  bill  to  correct  the  mistake 
in  the  deed,  as  testified  to  by  McCartney,  and  that  Armstrong 
spoke  loud  enough  to  have  been  heard  by  plaintiff  in  error. 
He  admits  that  he  had  heard  rumors  that  defendants  in 
error  owned  the  land,  but  claims  to  be  protected  because  he 
searched  the  records  and  found  no  conveyance  to  them  for 
this  land,  and  denies  that  he  heard  the  statement  proved  to 
have  been  made  at  the  sale.  Yost  swears  that  he  heard  the 
statement  made  that  the  purchaser  would  get  no  title,  and, 
all  the  evidence  considered,  we  think  it  largely  preponder- 
ates to  establish  notice,  not  only  that  defendants  in  error 
claimed  the  title,  but  there  was  a  mistake,  and  a  suit  would 
be  brought  to  correct  the  mistake.  Armstrong  so  stated  in 
the  presence  and  hearing  of  defendants  in  error,  and  others 
heard  the  statement  who  were  not  so  near  Armstrong  as  Davis, 
and  he  must  have  heard  it.  This,  then,  was  notice  of  the 
secret  equity  of  defendants  in  error,  and  plaintiff  in  error 

I  must  be  charged  by  it.  This  case,  in  many  of  its  features, 
is  like  the  case  of  Hanlrinson  v.  Barbour,  29  111.  80.  It  is 
almost  precisely  the  same  as  to  the  number  of  witnesses,  and 
their  testimony  on  the  question  of  notice.  Here,  as  there, 
we  must  give  credence  to  the  evidence  of  the  witnesses  of 
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defendants  in  error,  rather  than  the  testimony  of  plaintiff 
in  error. 

It  is  however  urged,  that  Kennedy  was  guilty  of  a  fraud  on 
his  creditors  in  conveying  this  property  to  his  daughters. 
When  fraud  is  alleged  it  must  be  proved,  and  in  this  case 
plaintiff  in  error  has  failed  to  establish  the  fraud.  The  first 
of  these  conveyances,  and  the  land  therein  conveyed,  was  the 
consideration  given  for  the  conveyance  attempted  to  be  made 
in  this  case.  It  was  some  three  years  before  Kennedy's 
bankruptcy.  Nor  was  the  claim  of  plaintiff  in  error  then  in 
existence,  nor  does  it  appear  that  any  debts  he  owed  when  he 
was  declared  a  bankrupt,  existed  at  the  time  the  first  convey- 
ance was  made.  He,  so  far  as  this  record  shows,  was  then 
entirely  solvent,  and  if  so,  he  had  the  legal  right  to  convey 
this  property  to  his  daughters.  If  he  was  then  solvent,  no 
one  had  the  right  to  question  the  transaction.  If  he  was 
solvent,  his  daughters  took  by  that  conveyance  free  from  all 
claims  that  subsequently  accrued  against  their  father.  Nor 
was  it  a  fraud  for  them  to  exchange  that  land  with  their 
father  for  this,  although  he  might  have  owed  debts  when 
this  latter  deed  was  executed.  Others  could  have  purchased 
this  land  from  the  father  on  a  sufficient  consideration  paid, 
and  the  daughters  unquestionably  had  the  same  right,  and 
they  exercised  it,  and  the  law  will  protect  them  in  their  pur- 
chase. 

It  is  likewise  urged  that  the  question  is  res  judicata,  and 
the  decree  is  therefore  erroneous.  We  fail  to  perceive  that 
the  motion  to  set  aside  the  sale  in  the  District  Court  of  the 
United  States,  on  the  ground  that  Kennedy  was  not,  but 
defendants  in  error  were,  the  owners  of  the  land,  should  be 
given  that  effect.  The  proceeding  was  not  to  reform  the 
deed  or  to  enjoin  defendants  in  error  from  asserting  title 
to  the  land.  That  question  was  not  involved,  but  it,  what- 
ever its  form,  was  a  motion  to  set  aside  the  sale.  The 
court,  no  doubt,  found  there  was  a  disputed  title,  and  prop- 
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erly  left  the  purchaser  and  defendants  in  error  to  settle  it 
by  appropriate  litigation  in  the  proper  courts.  The  title 
stood  of  record  in  the  name  of  the  bankrupt,  and  that  being 
the  case,  it  was  proper  that  it  be  sold,  and  it  was  not  an 
appropriate  proceeding  to  reform  the  deed  or  to  settle  the 
title,  hence  the  court  did  neither,  but  simply  dismissed  the 
motion.  That  proceeding  falls  far  short  of  an  adjudication 
of  the  question  being  litigated  in  this  case.  There  is,  there- 
fore, no  just  claim  that  the  questions  here  litigated  were  there 
determined.  There,  the  object  and  direct  purpose  was  to 
have  the  sale  disapproved  and  set  aside.  Here,  the  purpose 
is  to  have  this  deed  reformed,  and  the  mistake  corrected,  and 
the  assertion  of  title  under  the  assignee's  deed  be  enjoined. 
So  it  fails  of  an  estoppel,  because  the  questions  decided,  and 
necessary  to  be  decided,  are  not  the  same.  That  court,  on 
that  petition  and  motion,  could  not  have  declared  that  defend- 
ants in  error  were  not  entitled  to  the  relief  they  seek  in  this 
case,  because  no  such  question  was  presented  or  before  that 
court.  We  are  not  warranted  in  presuming  that  court  did 
what  it  was  not  authorized  to  do,  on  the  record  as  it  then 
stood,  nor  was  it  asked,  nor  do  we  suppose  it  intended  so 
to  do.  We  must  therefore  hold  that  this  proceeding  is  not 
barred  by  a  former  adjudication  of  the  same  questions  now 
litigated. 

These  are  the  only  questions  we  deem  it  necessary  to  con- 
sider in  this  case,  and  perceiving  no  error  in  the  record  the 
decree  of  the  court  below  is  affirmed. 

Decree  affirmed. 
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The  City  of  East  St.  Louis 

v. 

Elizabeth  H.  Underwood,  Ex'x. 

Filed  at  ML  Vernon  January  31,  1883. 

1.  Judgment — in  mandamus — whether  authorized  under  the  prayer. 
Where  the  prayer  in  a  petition  for  a  mandamus  is,  in  the  alternative,  that  the 
defendant,  a  city,  cause  a  levy  of  a  tax  to  be  made  for  the  payment  of  a 
judgment  against  it,  if  the  money  on  hand  shall  be  insufficient  to  discharge 
the  same,  a  judgment  will  be  authorized  directing  payment  out  of  a  levy 
made  after  suit  brought,  and  before  the  hearing,  to  the  extent  authorized  by 
the  charter,  treating  the  due  proportion  of  the  amount  levied  as  levied  for 
the  benefit  of  creditors  of  the  city,  to  be  so  applied  when  the  levy  shall  be 
collected. 

2.  Practice — when  objection  should  be  made  in  the  court  below.  An 
objection  that  a  judgment  awarding  a  peremptory  writ  of  mandamus  is 
variant  from  the  prayer  of  the  petition,  should  be  first  urged  in  the  trial 
court,  so  that  it  may  be  obviated  by  amendment  of  the  petition. 

3.  Municipal  indebtedness — of  the  levy  of  taxes — rights  of  creditors. 
Where  a  city  is,  by  its  charter,  limited  to  the  levy  of  one  per  cent  of  taxes  for 
all  purposes  whatever,  and  the  charter  provides  that  three-tenths  of  that  per 
cent  shall  be  for  the  payment  of  its  bonded  indebtedness,  and  the  city  does 
levy  a  one  per  cent  tax,  the  court,  on  the  application  of  a  creditor  having 
recovered  judgment  on  bonds  of  the  city,  will  compel  the  city  authorities  to 
apply  three-tenths  of  such  taxes  to  the  payment  of  such  judgment,  if  that 
much  is  necessary.  In  such  case  the  creditors  are  entitled  to  have  this  levy 
annually  made,  so  long  as  necessary,  to  discharge  their  debts,  and  the  city 
can  not  lawfully  devote  more  than  seven-tenths  of  that  levy  for  any  fiscal 
year  to  current  expenses. 

4.  Merger  of  debt  in  a  judgment — effect  on  original  character  of  the 
debt.  Where  a  city  charter  requires  a  certain  per  cent  of  taxes  levied  and 
collected  to  be  devoted  to  the  payment  of  its  bonds  and  coupons  as  a  class  of 
indebtedness,  the  recovery  of  a  judgment  against  the  city  on  such  bonds  will 
not  merge  the  indebtedness  in  the  judgment,  so  that  it  will  lose  its  proper 
classification.  The  origin  of  the  debt  will  fix  its  classification,  which  will 
remain,  however  numerous  the  mutations  the  form  of  the  debt  may  undergo. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county;  the  Hon.  William  H.  Snyder,  Judge,  pre- 
siding. 
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This  was  a  proceeding  by  mandamus,  in  the  circuit  court 
of  St.  Clair  county,  to  enforce  payment  of  a  judgment  recov- 
ered by  the  appellee,  as  executrix  of  William  H.  Underwood, 
upon  bonds  and  coupons  of  the  city  of  East  St.  Louis. 

It  was  alleged  in  the  petition,  that  at  the  time  the  demand 
was  made,  and  at  the  time  the  suit  was  commenced,  there 
was  sufficient  money  in  the  treasury  of  the  city  collected  for 
the  specific  purpose  of  paying  interest  on  its  bonds,  and  to 
create  a  sinking  fund  to  pay  the  principal  when  due,  under 
section  22,  article  7,  of  the  charter  of  the  city.  (Priv.  Laws, 
1S69,  vol.  1,  p.  904.)  The  suit  was  commenced  on  Novem- 
ber 29,  1879,  but  was  not  heard  until  December  18,  18S0. 
The  prayer  of  the  petition  was,  that  a  peremptory  writ  of 
mandamus  be  awarded  against  the  city,  commanding  it,  by  its 
city  council,  to  forthwith  pay  and  cause  to  be  paid,  out  of  the 
funds  on  hand  when  the  suit  was  brought,  the  judgment,  inter- 
est and  costs,  and  to  levy  and  cause  to  be  levied,  and  collected, 
in  case  there  was  any  deficiency  in  said  funds  to  pay  said  judg- 
ment, the  tax  required  to  be  levied  by  section  22,  article  7,  of 
the  charter,  sufficient  to  pay  such  judgment  in  full. 

It  was  also  set  up  in  the  petition,  that  the  city  council  had 
made  no  levy  for  the  purpose  of  paying  its  bonds,  and  interest 
thereon,  for  the  fiscal  year  commencing  March  15,  1879. 
The  court  found  that  no  such  levy  was  made  for  the  year 
1879-80,  and  that  a  few  days  before  the  hearing  the  city 
levied  one  per  cent  tax  for  the  year  1880-81,  the  extent  of 
its  power  to  levy  taxes,  and  appropriated  the  whole  to  its 
ordinary  expenses.  Upon  this  the  court  ordered  that  three- 
tenths  of  this  levy,  as  collected,  should  be  applied  to  the 
payment  of  plaintiff's  judgment. 

Messrs.  G.  &  G.  A.  Koerner,  for  the  appellant : 

The  judgment  in  this  case  can  not  be  sustained  upon  any 
legal  principles.  The  answer  shows  the  extent  of  the  power 
of  taxation  and  resources  of  the  city,  and  that  for  the  years 
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in  controversy,  after  all  its  revenues  were  collected,  there 
would  not  be  sufficient  money  in  the  treasury  to  meet  the 
necessary  current  expenses  of  the  city.  There  was  no  con- 
troversy as  to  what  the  tax  levy  of  1880  was,  and  for  what  it 
was  required,  and  there  could  be  none,  because  the  issues 
were  made  up  before  such  levy  was  made.  Yet  the  court 
finds,  on  a  question  not  before  it,  that  such  levy  amounted  to 
$26,977.71. 

After  it  was  admitted  that  the  tax  levy  of  the  year  previous 
was  not  sufficient  to  allow  any  of  it  to  be  diverted  from  the 
necessary  current  expenses  of  the  city,  three-tenths  of  the 
entire  revenue  of  this  year  is,  by  the  judgment,  to  be  appro- 
priated to  the  payment  of  this  one  creditor.  This  seems 
absurd,  particularly  in  connection  with  the  finding  that  there 
is  no  money  in  the  treasury  to  pay  the  judgment.  This  entire 
finding  on  matters  not  presented  by  the  issue  is  entirely 
irrelevant.  It  is  not  indicated  by  the  judgment  which  fund 
is  to  be  drawn  upon,  and  as  they  are  all  about  exhausted,  it 
would  be  impossible  to  appropriate  from  them  sufficient  to 
pay  this  judgment. 

Mr.  E.  A.  Halbert,  for  the  appellee : 

The  power  of  the  city  council  to  levy  taxes  generally,  is 
found  in  Private  Laws  of  1869,  vol.  1,  art.  3,  sec.  1,  p.  8S7, 
and  the  duty  to  levy  a  specific  tax  to  pay  its  bonded  indebt- 
edness, in  same  volume,  art.  7,  sec.  22,  p.  904. 

It  was  the  duty  of  the  city  to  exercise  the  power,  under 
section  22,  for  the  payment  of  the  judgment.  (High  on 
Ex.  Rem.  sec.  393.)  The  city  has  no  power  to  appropriate 
the  whole  of  the  one  per  cent  while  this  judgment  remains 
unpaid,  but  only  seven  mills  thereof.  [Weber  v.  Traubel,  95 
111.  431.)  Nor  could  the  city,  after  suit  commenced,  defeat 
appellee's  remedy  by  any  shift  or  device,  such  as  paying  out 
the  money,  or  levying  unlawfully  the  specific  tax  for  a  differ- 
ent purpose.     High  on  Ex.  Kem.  sec.  15. 
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As  the  city  had  wrongfully  appropriated  after  demand, 
and  commencement  of  the  suit,  the  money  already  collected, 
to  pay  its  bonds,  and  interest,  an  order  to  pay  the  judgment 
instantly  would  have  been  proper ;  yet  the  order  to  pay  that 
part  of  the  levy  just  made,  when  collected,  which  the  city  in- 
tended illegally  to  appropriate  to  other  purposes,  was  proper, 
and  to  this  no  objection  was  made.  As  to  the  power  of  the 
court  to  make  such  an  order,  see  People  ex  rel.  v.  Cairo,  50 
111.  168. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  judgment  of  the  Appellate  Court 
for  the  Fourth  District,  affirming  a  judgment  of  the  circuit 
court  of  St.  Clair  county,  whereby  a  peremptory  mandamus 
was  awarded  in  favor  of  appellee,  and  against  appellant,  for 
the  payment  of- a  certain  judgment. 

No  objection  was  taken  or  exception  saved  to  any  ruling  of 
the  circuit  court,  and  the  judgment  of  the  Appellate  Court  is 
conclusive  as  to  all  questions  of  controverted  fact.  There 
can,  therefore,  only  remain  to  be  inquired  into,  the  question 
whether,  under  any  evidence  that  would  have  been  admissible 
under  the  pleadings,  the  judgment  can  be  sustained.  Bridge 
Co.  v.  Comrs.  of  Highways,  101  111.  518;  Fitch  v.  Johnson, 
104  id.  112 ;  Edgerton  v.  Weaver,  ante,  p.  43. 

The  objection  that  there  is  a  variance  between  the  prayer 
of  the  petition  and  the  judgment,  is  untenable.  The  alterna- 
tive prayer  is,  that  a  levy  be  made,  etc.,  if  the  money  on  hand 
shall  be  insufficient,  etc.  A  subsequent  levy,  equal  in  amount 
to  the  limitation  in  the  city  charter  of  one  per  centum,  being 
made,  it  is  clearly  within  the  spirit  of  the  alternative  prayer 
to  treat,  as  the  judgment  does,  three-tenths  of  that  amount 
as  levied  for  the  benefit  of  the  class  to  which  the  debt  of  the 
relatrix  belonged,  and  direct  the  payment  of  her  judgment 
out  of  the  sum  thus  levied,  when  it  shall  be  collected.  Be- 
sides, in  our  opinion,  an  objection  of  this  character  should 
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have  been  urged  first  in  the  circuit  court,  where,  under  our 
statute,  it  would  have  been  admissible  to  have  allowed  an 
amendment  of  the  petition,  so  as  to  have  made  it  conform  to 
the  judgment.  This  could  have  worked  no  surprise  and  pro- 
duced no  injury,  for  the  objection,  at  most,  is  purely  technical, 
and  does  not  go  the  merits  of  the  controversy. 

We  held  in  Weber  v.  Traubel  et  al.  95  111.  427,  that  appel- 
lant, under  the  first  section  of  article  3  of  its  charter,  was 
limited,  in  levying  taxes  for  all  city  purposes,  to  one  per 
centum  per  annum  upon  the  assessed  value  of  the  property 
within  the  city,  and  that  the  three  mills  to  be  levied  and 
collected  for  the  payment  of  the  indebtedness,  as  provided  by 
section  22  of  article  7  of  its  charter,  is  included  in  that  lim- 
itation; and  so  it  must  follow,  where  there  is  a  levy  of  one 
per  centum,  and  there  is  also  indebtedness  of  the  class  con- 
templated in  section  22,  article  7,  it  is  strictly  in  conformity 
with  these  sections  to  direct  that  three-tenths  of  that  amount 
be  devoted  to  that  indebtedness,  if  so  much  shall  be  required. 
The  creditors  are  lawfully  entitled  to  have  this  levy  annually 
made,  and  so  long  as  it  shall  be  necessary  to  make  it,  there 
is  no  authority  to  devote  more  than  seven-tenths  of  the  levy 
of  one  per  centum  for  any  fiscal  year  to  current  expenses. 
Such  expenses  must  be  kept  within  that  amount,  or  the  cred- 
itors thereby  made  be  compelled  to  take  their  chances  of 
being  paid  in  the  future. 

An  objection  was  urged  that  the  indebtedness  of  the  rela- 
trix  was  merged  in  her  judgment,  and  that,  although  the 
original  indebtedness  is  of  the  description  to  be  provided  for 
by  section  22,  supra,  being  merged  in  the  judgment,  it  stands 
now  just  as  any  other  indebtedness.  This  is  untenable. 
While  it  is  true  that  the  debt,  technically,  is  merged  in  the 
judgment,  this  does  not  affect  its  classification, — and  it  is 
that  to  which  section  22  has  reference.  The  origin  of  the 
debt  fixes  its  classification,  and  this,  most  obviously,  remains 
the  same,  however  numerous  the  mutations  the  form  of  the 
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debt  may  undergo.  As  held  in  People  ex  reh  v.  Clark  County, 
50  111.  213,  before  the  relatrix  could  have  a  mandamus  to 
compel  the  payment  of  her  indebtedness,  it  was  essential  that 
she  should  obtain  a  judgment  upon  it  at  law.  It  would  be 
as  iniquitous  as  absurd,  that  she  should  be  compelled  to  lose 
all  security  and  all  remedy  for  the  collection  of  her  debt  in 
consequence  of  attempting  to  enforce  its  collection  in  the  only 
mode  provided  by  law. 

The  finding  of  facts  by  the  circuit  court,  although,  in  our 
opinion,  perfectly  consistent  with  the  judgment  rendered,  not 
being  required  by  law,  presents  no  question  demanding  our 
consideration.  Nor  is  it  necessary  to  discuss  any  defence 
specially  set  up  in  the  answer,  since  no  question  of  law  was 
raised  thereupon  in  the  circuit  court,  and  where  the  answer 
contradicts  the  allegations  of  the  petition  we  are  to  assume 
the  evidence  sustains  the  latter. 

No  error  has  been  pointed  out,  and  we  have  been  unable 
to  discover  any,  requiring  a  reversal  of  the  judgment  below. 
It  is,  therefore,  affirmed. 

Judgment  affirmed. 


John  White,  Jr. 

v. 

Mary  White  et  al. 

Filed  at  Mt.  Vernon  January  31, 1883. 

1.  Possession — evidence  and  presumption  of.  On  proof  of  a  person's 
possession  of  land  at  a  particular  time,  there  may  be  a  presumption  of  a  con- 
tinuance of  such  possession  thereafter,  but  not  of  a  prior  possession. 

2.  Same — evidence  showing.  Possession  under  an  unrecorded  deed, 
when  shown  some  four  years  after  its  date,  will  naturally  be  referred  back  to 
a  time  at  or  about  the  date  of  the  deed,  when  the  proof  shows  that  five  years 
after  the  date  of  the  deed  the  grantee  had  an  old  log  house  upon  the  tract, 
and  was  living  in  it,  coupled  with  the  unusual  circumstance  that  the  deed 
was  for  only  one  and  a  quarter  acres  in  the  corner  of  a  forty-acre  tract,  indi- 
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eating  some  special  reason  for  such  a  sale  and  purchase,  such  as,  that  the 
house  had  been  built  by  the  grantee  by  mistake  as  to  boundary  lines  on  the 
adjoining  quarter  to  the  grantee's  other  land,  and  that  such  deed  was  made 
on  discovery  of  the  mistake,  to  secure  to  the  grantee  the  site  on  which  the 
house  and  orchard  stood. 

3.  Same— constructive  notice  of  grantee's  equities.  The  possession  of 
land  by  a  grantee  in  a  deed,  which,  by  mistake,  misdescribed  the  forty  acres 
out  of  which  the  grantor  intended  to  convey,  is  constructive  notice  of  the 
occupant's  rights  to  any  and  all  subsequent  purchasers  claiming  under  the 
grantor  in  such  deed.  And  the  removal  of  the  house  from  such  tract  is  no 
abandonment  of  such  possession,  where  the  tract  remains  inclosed,  and  the 
owner  gathers  the  fruit  yearly  from  an  orchard  on  the  same. 

4.  Laches — when  excused.  The  uninterrupted  enjoyment  of  the  posses- 
sion of  land  under  a  deed  which,  by  mistake,  failed  to  properly  describe  the 
premises,  for  many  years,  without  knowledge  of  the  mistake,  and  without 
question  of  the  party's  right,  will  excuse  the  party  from  the  imputation  of 
laches  in  not  bringing  suit  to  correct  the  mistake  until  an  opposing  claim  was 
set  up  leading  to  a  discovery  of  the  mistake. 

Writ  of  Error  to  the  Circuit  Court  of  Perry  county ;  the 
Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  Charles  W.  Thomas,  for  the  plaintiff  in  error. 

Mr.  John  Boyd,  for  the  defendants  in  error. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  chancery,  brought  on  September  15, 
1877,  by  Mary  White,  the  widow,  and  Eva  White,  the  minor 
child  and  only  heir,  of  Samuel  White,  deceased,  against  John 
White,  Jr.,  and  others,  for  the  correction  of  a  mistake  in  a 
deed  from  William  Lackey  to  John  White,  Sr.,  made  on 
Mayl,  1838. 

The  bill  sets  out  that  Samuel  White,  on  May  12,  1876, 
died  intestate,  owning  a  tract  of  land  containing  one  acre 
and  a  quarter,  in  a  triangular  shape,  in  the  north-east  corner 
of  the  south-east  quarter  of  the  south-west  quarter  of  section 
6,  township  4  south,  range  4  west,  in  Perry  county,  in  this 
State ;  that  he  derived  title  to  the  land  by  deed  from  John 
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White,  Sr.,  dated  February  6,  1868  ;  that  the  quarter  quarter- 
section  was  purchased  from  the  United  States  by  one  William 
Lackey,  prior  to  1838,  who  sold  said  one  and  a  quarter  acre 
tract  to  John  White,  Sr.,  on  May  1,  1838,  and  undertook  to 
make  him  a  deed  for  the  same,  but,  by  mistake,  the  tract 
was  described  in  the  deed  as  in  the  north-east  quarter  of  the 
south-west  quarter,  instead  of  the  south-east  quarter  of  the 
south-west  quarter.  The  court  below,  upon  final  hearing,  on 
proofs  taken,  made  a  decree  in  accordance  with  the  prayer 
of  the  bill,  in  correction  of  the  mistake,  and  defendant,  John 
White,  Jr.,  appealed. 

At  the  time  of  the  making  of  his  deed  to  John  White,  Sr., 
on  May  1,  1838,  William  Lackey  owned  the  said  south-east 
quarter  of  the  south-west  quarter,  and  did  not  own  the  said 
north-east  quarter  of  the  south-west  quarter.  There  is  no 
question  as  to  ■  the  alleged  mistake  in  the  deed.  It  is  con- 
ceded by  defendant's  counsel.  The  only  real  question  in  the 
case  is,  whether  there  was  notice  of  the  equity  of  John  White, 
Sr.,  to  John  White,  Jr.,  or  to  any  of  the  grantees  from  or  under 
Lackey,  subsequent  to  his  deed  to  John  White,  Sr.  On  May 
8,  1838,  but  seven  days  after  his  deed  to  John  White,  Sr., 
Lackey  conveyed  to  one  F arris  forty  acres  of  said  south-east 
quarter  of  the  south-west  quarter,  and  on  May  6,  1841,  Far- 
ris  conveyed  said  forty-acre  tract  to  one  Lewis  Lay.  His 
heirs  conveyed  the  same  to  Sarah  Day,  whose  heirs,  on  May  5, 
1852,  conveyed  the  same  to  John  White,  Jr. 

This  deed  in  question  from  Lackey  to  John  White,  Sr.,  was 
never  recorded.  There  is  nothing  in  the  case  to  affect  any  of 
the  subsequent  purchasers  from  Lackey,  or  from  the  grantees 
under  him,  with  notice  of  the  equity  of  John  White,  Sr.,  in 
the  land  they  bought,  unless  it  be  the  possession  of  John 
White,  Sr.,  and  his  grantee,  Samuel  White.  There  is  no 
direct  evidence  that  John  White,  Sr.,  was  in  possession  of 
this  one  and  a  quarter  acre  of  land  on  May  8,  1838,  the 
date  of  Lackey's  deed  to  Farris,  nor  on  May  6,  1841,  the 
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date  of  Farris'  deed  to  Day.  There  is  evidence  that  White 
was  in  possession  of  the  land  in  1842  and  in  1843,  and  there 
might  be  a  presumption  therefrom  of  a  continuance  in  pos- 
session, and  that  he  was  in  possession  at  any  subsequent 
time;  but  from  the  mere  fact  of  possession  in  1842  or  1843 
there  could  be  no  presumption  of  a  prior  possession  in  1841, 
or  on  May  8,  1838. 

But  there  may  be  other  facts  which,  coupled  with  such 
possession,  would  justify  the  inference  of  a  previous  posses- 
sion, as  long  back  as  the  date  of  the  deed  from  Lackey  to 
White,  May  8,  1838.  The  possession  being  under  a  deed, 
the  going  into  possession  would  naturally  be  referred  back  to 
a  time  at  or  about  the  date  of  the  deed.  The  evidence  of  one 
witness  is,  that  in  1842  John  White,  Sr.,  was  residing  upon 
this  one  and  a  quarter  acre  tract,  and  of  another,  that  in 
1843  said  White  had  an  "old  log  house"  upon  this  tract,  and 
was  living  in  it.  Being  an  old  house  then,  it  must  have  been 
built  for  quite  a  time  before,  and,  as  might  be  supposed,  as 
far  back  as  in  May,  1838.  The  fact  of  such  an  unusual 
conveyance  of  such  a  quantity  of  land  as  one  and  a  quarter 
acres  in  the  corner  of  a  tract,  indicates  some  special  reason 
for  such  a  sale  and  purchase,  such,  as  was  doubtless  the  case 
here,  as  that  the  house  had  been  built  where  it  was,  at  that 
early  day,  through  a  mistake  as  to  boundary  lines,  and  that 
upon  discovery  of  the  mistake  the  conveyance  of  this  piece  of 
ground  was  obtained  for  the  purpose  of  securing  the  site  upon 
which  the  house  stood.  John  White,  Sr.,  appears  to  have 
owned  the  adjoining  eighty-acre  tract  on  the  east,  the  west 
half  of  the  south-east  quarter  of  section  6,  which,  together 
with  the  one  and  a  quarter  acre  tract,  he  conveyed  to  Samuel 
White,  February  6,  1868. 

We  think  the  court  below  was  justified  in  drawing  the 
inference,  from  the  whole  evidence,  that  John  White,  Sr., 
was  in  possession  of  this  piece  of  land  on  May  8,  1838,  the 
time  Lackey  conveyed  to  Farris,  and  on  May  6,  1841,  when 
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Farris  conveyed  to  Day.  If  so,  such  possession  was  con- 
structive notice  to  those  grantees  of  White's  prior  purchase 
of  the  premises.  The  proof  is  clear  enough  that  from  1842 
to  1S76,  the  time  of  Samuel  White's  death,  John  White,  Sr., 
and  Samuel  White,  successively,  were  in  the  continuous 
possession  of  the  premises,  so  that  there  can  be  no  doubt 
that  all  the  subsequent  purchasers  after  Day,  including  John 
White,  Jr.,  were  chargeable  with  notice  of  the  interest  of  John 
White,  Sr.,  and  of  Samuel  White,  in  the  land.  Although  the 
log  house  was  moved  off  on  the  eighty-acre  tract  in  1844, 
this  was  no  abandonment  of  possession,  as  there  was  a  fence 
maintained  on  this  small  tract  in  question,  and  there  was  an 
orchard  on  it,  which  was  cared  for,  and  the  fruit  gathered 
from  it,  by  John  White,  Sr.,  and  those  claiming  under  him. 

The  delay  in  bringing  the  suit  is  made  a  point  of  objection. 
The  bill  alleges  recent  discovery  of  the  mistake.  The  unin- 
terrupted enjoyment  of  the  possession  of  the  land  by  John 
White,  Sr.,  and  Samuel  White,  for  so  long  a  period  of  time 
without  question  of  its  right,  so  far  as  appears,  and  after  the 
death  of  Samuel  White  there  being  set  up  by  John  White,  Jr., 
an  opposing  right,  and  a  disturbance  by  him  of  the  posses- 
sion, induces  the  belief  that  this  action  on  the  part  of  John 
White,  Jr.,  led  to  a  discovery  of  the  mistake  in  the  deed.  If 
this  were  so,  it  would  sufficiently  answer  the  imputation  of 
laches  in  the  filing  of  the  bill. 

Being  of  opinion  that  the  decree  is  sustained  by  the  evi- 
dence, it  is  affirmed. 

Decree  affirmed. 
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James  Powell  et  al. 

v. 
Asenah  C.  Rogers. 

Filed  at  Ottawa  January  31,  1883. 

1.  Estoppel — of  the  elements  of  an  estoppel.  The  doctrine  of  estop- 
pels in  pais  or  equitable  estoppels  is  based  upon  a  fraudulent  purpose  and  a 
fraudulent  result.  If  the  element  of  fraud  is  wanting  there  is  no  estoppel, 
as,  if  both  parties  are  equally  cognizant  of  the  facts,  and  the  declaration  or 
silence  of  the  one  paity  produces  no  change  in  the  conduct  of  the  other,  he 
acting  solely  on  his  own  judgment.  There  must  be  deception,  and  change  of 
conduct  in  consequence  thereof,  to  estop  a  party  from  showing  the  truth. 

2.  Where  a  mortgagee,  after  the  sale  of  the  mortgaged  premises  under  a 
decree  to  enforce  a  mechanics'  lien,  declined  to  purchase  the  certificate  of 
purchase,  or  to  redeem,  saying  he  would  do  nothing  more  about  the  matter, 
and  the  purchaser  under  such  decree,  a  party  to  the  suit,  after  taking  out  his 
deed,  erected  a  building  upon  the  land,  it  was  held,  on  bill  to  foreclose  the 
mortgage  afrer  the  decree  of  sale  in  the  lien  case  had  been  reversed,  that  the 
mortgagee  was  not  estopped  from  setting  up  a  claim  under  his  mortgage  as 
against  the  improvements  put  upon  the  land  by  the  prior  purchaser  before 
the  decree  was  reversed. 

3.  Puechasee — at  judicial  sale,  not  treated  as  mortgagee  in  possession. 
A  party  to  a  suit  to  enforce  a  mechanics'  lien,  who  goes  into  possession  after 
his  purchase  of  the  premises,  under  the  master's  deed,  can  not  be  regarded 
as  a  mortgagee  in  possession,  so  as  to  be  allowed  the  cost  of  a  new  building 
erected  on  the  land  by  him,  as  against  a  prior  mortgagee,  but  is  to  be  treated 
as  a  purchaser  relying  upon  the  validity  of  the  judicial  sale. 

4.  Same— effect  of  reversal  of  decree  under  which  he  claims.  A  party 
to  an  erroneous  judgment  or  decree  is  chargeable  with  notice  of  all  errors  in 
the  record,  and  a  reversal  restores  the  parties  to  their  original  rights,  and  the 
title  acquired  under  such  judgment  or  decree  is  divested  by  the  reversal, 
unless  the  purchaser  is  a  stranger  to  the  judgment,  without  notice,  and  any 
improvements  put  upon  the  land  will  be  placed  there  at  the  peril  of  the  pur- 
chaser, if  he  is  a  party  to  the  suit. 

5.  Same — application  of  surplus  after  satisfying  prior  incumbrance. 
Where  a  decree  enforcing  a  mechanics'  lien,  under  which  a  party  to  the  record 
has  acquired  title  by  purchase,  has  been  reversed,  and  a  decree  entered  fore- 
closing a  prior  mortgage  on  the  same  property  and  ordering  a  sale,  it  is 
error  to  direct  that  the  surplus  arising  from  the  sale,  after  the  payment  of 
the  lien  debt  and  the  mortgage  debt,  be  brought  into  court.     Such  surplus 
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should  be  ordered  to  be  paid  to  the  purchaser  under  the  prior  sale,  to  apply 
upon  the  improvements  made  by  him  upon  the  premises,  when  the  original 
owner  and  debtor  makes  no  defence  and  claims  nothing. 

6.  Former  adjudication — when  a  bar.  While  a  decree  dismissing  a 
bill  of  review  to  impeach  a  decree  for  error  upon  the  face  of  the  proceedings, 
might  be  pleaded  in  bar  of  a  writ  of  error  to  reverse  the  same  decree,  yet  if  it 
is  not  so  pleaded,  and  the  original  decree  is  reversed  and  the  cause  remanded, 
the  decree  on  the  bill  of  review  can  not  be  held  any  bar  in  the  original  case, 
or  to  a  proper  distribution  of  the  money  arising  from  a  sale  of  the  premises 
among  the  several  creditors  having  liens. 

7.  Mechanics'  lien—  sufficiency  of  petition.  A  petition  to  enforce  a 
mechanics'  lien,  which  shows  that  the  material  was  to  be  delivered  and  paid 
for  within  one  year  from  the  date  of  the  contract,  is  sufficient. 


Appeal  from  the  Appellate  Court  for  the  Second  Dis- 
trict; —  heard  in  that  court  on  appeal  from  the  Circuit 
Court  of  Kane  county;  the  Hon.  Clark  W.  Upton,  Judge, 
presiding. 

This  case  was  originally  a  petition  by  Powell  &  Barrett  for 
a  mechanics'  lien,  against  Henry  C.  Stout,  owner,  and  Mrs. 
Asenah  C.  Rogers,  a  mortgagee,  of  a  lot  of  land  in  Miller's 
subdivison,  in  the  city  of  Aurora.  A  decree  was  had  estab- 
lishing the  lien,  under  which  the  property  was  sold  to  A.  D. 
Warner,  for  the  amount  of  the  decree,  and  costs.  Warner 
transferred  his  certificate  of  purchase  to  Powell  &  Barrett, 
who  received  a  deed  for  the  premises.  About  three  years 
after  this  decree  Powell  &  Barrett  built  a  house  upon  the 
land,  costing  about  $2700.  Mrs.  Rogers,  after  filing  a  bill 
of  review  to  set  aside  this  decree,  (which  bill  was  dismissed 
by  the  court,)  procured  a  reversal  of  the  decree  on  writ  of 
error,  and  the  cause  was  remanded.  The  petitioners  amended 
their  petition,  setting  up  their  claim  for  improvements  on  the 
land,  and  facts  relied  upon  as  an  estoppel,  against  Mrs. 
Rogers'  claim  under  the  mortgage  as  to  such  improvements. 
The  other  material  facts  appear  in  the  opinion  of  the  court. 
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Mr.  M.  0.  Southworth,  and  Mr.  Charles  Wheaton,  for  the 
appellants : 

A  petition  to  enforce  a  mechanics'  lien  is  a  chancery  pro- 
ceeding, and  governed  by  chancery  principles.  Kimball  v. 
Cook,  1  Gilm.  423 ;  Garrett  v.  Stevenson,  3  id.  261 ;  Ross  v. 
Derr,  18  111.  245;  Hamilton  v.  Dunn,  22  id.  259;  Lomax 
v.  Dore,  45  id.  379 ;  Martin  v.  Eversol,  36  id.  222. 

A  party  having  a  legal  right,  in  equity  will  not  be  permitted 
to  use  it  for  the  purpose  of  injustice,  fraud  or  oppression, 
and  relief  will  be  granted  a  party  against  inequitable  loss,  or 
injury  from  circumstances  beyond  his  control,  or  from  his 
own  acts  in  good  faith,  without  negligence.  2  Story's  Eq. 
Jur.  sec.  1316;   Weaver  v.  Boyer,  79  111.  417. 

The  holder  under  a  defective  title,  though  with  notice,  may 
be  held  a  mortgagee  in  possession,  and  be  entitled  to  repay- 
ment of  advances  made  in  good  faith,  and  expended  in  im- 
provements. Morgan  v.  Clayton,  61  111.  35 ;  McConnel  v. 
Holobush,  11  id.  61;  Blair  v.  Chainblin,  39  id.  521;  Roberts 
V.Fleming,  53  id.  196;  Batman  v.  Ritchie,  6  Paige,  390; 
Benedict  v.  Gilman,  4  id.  57;  Bacon  v.  Cottrell,  13  Minn. 
194;    Troosh  v.  Davis,  31  Ind.  34. 

The  decree  dismissing  the  bill  of  review  on  the  merits,  is 
res  judicata  of  all  Mrs.  Eogers'  rights  under  her  mortgage, 
and  binding  on  all  parties  to  the  suit.  Nimberly  v.  Hurst,  33 
111.  166;  Wight  v.  Wallbaum,  39  id.  555;  Elston  v.  Chicago, 
40  id.  514;  Midford  et  al.  v.  Stalsenback,  46  id.  303;  Huls 
v.  Buntin,  47  id.  396  ;  Horton  v.  Critchfield,  18  id.  333  ;  Dick- 
son v.  Todd,  43  id.  504;  Jones  v.  Smith,  13  id.  301;  Buck- 
master  v.  Nidee,  12  id.  208  ;  Lloyd  v.  Lee,  45  id.  277 ;  Severin 
v.  Eddy,  32  id.  189. 

A  former  adjudication  of  the  matter  in  controversy  is  con- 
clusive between  the  same  parties  in  a  subsequent  suit  upon 
the  same  matter,  not  only  as  to  matters  actually  determined, 
but  as  to  every  other  thing  within  the  knowledge  of  the  com- 
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plainant,  which  might  have  been  then  set  up  as  a  ground  for 
relief,  and  litigated  in  the  first  suit.  Hamilton  v.  Quimby 
et  al.  46  111.  90 ;  Rogers  v.  Higgins  et  al.  57  id.  244 ;  Peterson 
et  al.  v.  Nehf,  80  id.  25 ;   Gaddis  v.  Leeson,  55  id.  522. 

That  the  laches  of  Mrs.  Eogers  should  bar  her  claim  to 
equitable  relief,  see  Bush  et  al.  v.  Sherman,  80  111.  161 ; 
Winchell  et  al.  v.  Edwards  et  al.  57  id.  -41 ;  Cox  v.  Montgom- 
ery, 36  id.  336 ;   Weaver  et  al.  v.  Poijer  et  al.  79  id.  417. 

The  court  erred  in  ordering  the  surplus  of  the  purchase 
money  to  be  brought  into  court.  It  should  have  been  ordered 
to  be  paid  to  appellants,  on  account  of  their  improvements. 

Mr.  Charles  D.  F.  Smith,  for  the  appellee  Mrs.  Eogers : 

The  petition  for  a  mechanics'  lien  is  insufficient  in  state- 
ment of  a  contract,  which  is  required.  Cook  v.  Vreeland,  21 
111.  431;  Cook  v.  Bafmat,  21  id.  437;  Moses  v.  Mott,  24  id. 
94;  Coburn  v.  Tyler,  41  id.  354;  Fish  v.  Stubbings,  65  id. 
492;  Powell  v.  Webber,  79  id.  134. 

The  proceeding  is  purely  statutory,  and  whatever  defeats 
the  lien  puts  an  end  to  the  claim  of  any  relief.  McCarthy  v. 
Neu,  93  111.  455. 

The  declarations  of  Mrs.  Eogers,  relied  on  to  estop  her, 
were  made  after  the  purchase,  and  no  fraud  is  shown,  nor 
is  it  shown  the  other  party  acted  upon  them.  There  is  no 
element  of  estoppel  shown.  Bigelow  on  Estoppel,  431,  437; 
Brant  v.  Virginia  Coal  and  Iron  Co.  3  Otto,  326 ;  3  Watts, 
240 ;  4  Harris,  361 ;  Davidson  v.  Young  et  al.  38  111.  145. 

A  party  to  a*  judgment  is  presumed  to  be  privy  to  all 
defects  in  the  proceedings.  Guiteau  v.  Wisley,  47  111.  433 ; 
Galpin  v.  Page,  18  Wall.  350;  McJilton  v.  Love,  13  111.  486; 
Wadhams  et  al.  v.  Gay,  73  id.  415. 

Appellants  are  not  entitled  to  improvements  put  on  land 
as  purchasers,  as  against  the  prior  mortgagee.  (Hughes  v. 
Edwards,  9  Wheat.  489 ;  Boonman  y.  Wood,  27  N.  J.  Eq.  371 ; 
21—105  III. 
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Martin  v.  Bently  et  al.  54  111.  100.)  And  it  makes  no  differ- 
ence that  the  party  making  the  improvements  supposed  his 
title  to  be  good.  Childs  v.  Dolan,  5  Allen,  319;  Horn  et  al. 
v.  Adams  et  al.  8  id.  363;  Putnam  v.  Ritchie,  6  Paige,  390. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

It  is  first  claimed  by  appellants  that  the  decree  is  erroneous, 
for  the  reason  that  Mrs.  Eogers  is  estopped  from  setting  uj)  a 
claim  upon  her  mortgage  as  against  the  improvements  placed 
on  the  property  by  them  before  the  decree  was  reversed. 

In  Davidson  v.  Young,  38  111.  146,  this  court  held,  that 
"the  doctrine  of  estoppels  in  pais  or  equitable  estoppels  is 
based  upon  a  fraudulent  purpose  and  a  fraudulent  result. 
If  the  element  of  fraud  is  wanting  there  is  no  estoppel;  as, 
if  both  parties  were  equally  cognizant  of  the  facts,  and  the 
declaration  or  silence  of  the  one  party  produced  no  change 
in  the  conduct  of  the  other,  he  acting  solely  on  his  own  judg- 
ment. There  must  be  deception,  and  change  of  conduct  in 
consequence,  in  order  to  estop  a  party  from  showing  the 
truth. "  This  decision  will  be  found  to  be  in  harmony  with 
the  current  of  authority  on  the  subject. 

But  does  the  evidence  relied  upon  by  appellants  bring 
Mrs.  Eogers  within  the  rule  announced?  It  seems  quite 
clear,  from  the  proof,  that  Mrs.  Eogers  was  well  acquainted 
with  the  situation  and  value  of  the  property ;  that  after  it 
was  bid  off  under  the  decree,  the  certificate  of  purchase  was 
offered  to  her  at  a  discount  of  $50 ;  that  she  declined  to  buy 
the  certificate  or  redeem  from  the  sale,  and  in  substance  said 
she  would  do  nothing  more  about  the  matter.  This  occurred 
in  the  summer  of  1874,  soon  after  the  sale  of  the  property 
under  the  decree.  At  the  time  the  house  was  built,  in  August, 
1876,  it  does  not  appear  that  Mrs.  Eogers  said  or  did  any 
thing,  or  that  there  was  any  interview  between  her  and  appel- 
lants  immediately  before  the  building  was  commenced,  or 
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while  it  was  being  erected.  We  see  nothing  in  this  evidence 
to  create  an  estoppel  in  pais.  No  fraud  was  shown  on  her 
part,  nor  was  there  any  deception.  The  fact  that  in  1874 
she  declined  to  buy  the  certificate  of  purchase  or  redeem  from 
the  sale,  and  said  she  should  do  nothing  more  about  the  mat- 
ter, could  not,  in  any  manner,  deceive  appellants,  nor  do  we 
believe  that  such  conduct  or  declarations  induced  them  to 
do  anything  in  reference  to  the  property  that  they  otherwise 
would  not  have  done.  They,  at  the  time,  did  nothing  in 
consequence  of  the  declarations,  but  waited  until  the  time  of 
redemption  had  expired,  and  took  out  a  deed,  and  after  they 
obtained  a  deed,  in  August,  1876,  they  erected  the  house. 
From  the  facts  the  more  reasonable  presumption  is,  that 
appellants  erected  the  house  relying  upon  the  validity  of  the 
title  they  had  acquired,  rather  than  upon  anything  said  or 
done  by  Mrs.  Eogers,  and  if  such  was  the  case,  they  can  not 
claim  or  rely  upon  the  doctrine  of  estoppel. 

It  is  next  urged  that  appellants  may  be  regarded  as  holding 
the  property  as  mortgagees  in  possession,  and  thus  be  entitled 
to  recover  for  money  in  good  faith  expended  in  improvements. 
There  are  cases  which  hold  that  a  mortgagee  in  possession 
may  lay  out  money  to  keep  the  estate  in  necessary  repair  to 
preserve  it;  but  even  a  mortgagee  is  not  authorized  to  make 
new  improvements,  except  under  very  extraordinary  circum- 
stances. But  appellants  can  not  be  treated  as  mortgagees  in 
possession.  They  took  possession  of  the  property  as  owners, 
under  a  title  acquired  by  virtue  of  a  sale  under  a  decree  in  a 
cause  in  which  they  were  parties  to  the  record.  They  occu- 
pied a  different  position  from  a  mortgagee.  The  law  which 
regulates  the  rights  of  purchasers  under  a  judicial  sale,  where 
the  judgment  or  decree  under  which  the  purchase  is  made  is- 
subsequently  reversed,  is  well  settled.  A  party  to  an  erro- 
neous judgment  or  decree  is  presumed  to  be  cognizant  of  all 
errors  in  the  record,  and  a  reversal  restores  the  parties  to 
their  original  rights.     The  title  acquired  under  an  erroneous 
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judgment  is  divested  by  the  reversal,  unless  it  has  been 
purchased  by  a  stranger  to  the  judgment,  without  notice. 
McJilton  v.  Love,  13  111.  491 ;   Wadhams  v.  Gay,  73  id.  415. 

If  we  are  correct  in  this  view,  it  follows,  as  a  necessary 
result,  that  money  invested  by  appellants  in  the  erection  of 
a  house  on  the  property,  was  invested  at  their  peril,  and  sub- 
ject to  the  rights  of  appellee  under  her  mortgage.  There  is 
a  seeming  hardship  in  the  case,  but  that  will  not  justify  a 
departure  from  the  well  settled  rules  of  law.  Appellants  are 
presumed  to  have  known  that  the  decree  under  which  they 
obtained  title  was  erroneous.  They  knew  that  appellee  had 
five  years  from  the  rendition  of  the  decree  to  sue  out  a  writ 
of  error,  and  knowing  these  facts  they  had  no  right  to  expend 
a  large  sum  of  money  in  erecting  a  house  on  the  property, — 
at  least  they  took  upon  themselves  the  hazard  of  losing  the 
money  so  expended. 

But  it  is  said  the  decree  of  the  circuit  court  of  Kane  county, 
rendered  in  March,  1878,  on  the  bill  of  review  filed  by  appel- 
lee, against  appellants,  is  a  bar  to  the  relief  claimed  by  her 
in  this  proceeding.  The  bill  which  appellee  brought  was 
merely  a  bill  of  review  to  impeach  the  decree  which  had  been 
rendered  in  the  lien  case,  for  error  appearing  upon  the  face 
of  the  recoud.  The  court,,  on  the  hearing,  found  that  there 
was  no  error  in  the  decree,  and  dismissed  the  bill.  It  may 
be,  if  appellants  had  pleaded  the  decree  rendered  on  the  dis- 
missal of  the  bill  of  review  in  bar  of  the  writ  of  error  which 
was  subsequently  sued  out  to  reverse  the  decree  in  the  lien 
case,  they  might  have  prevented  a  reversal ;  but  after  the 
decree  in  the  lien  case  was  reversed  and  the  cause  remanded, 
how  the  decree  in  the  Kane  eircuit  court  can  be  held  to  be  a 
bar  to  a  proper  distribution  of  the  money  arising  from  a  sale 
of  the  property  in  this  case,  we  can  not  understand.  As  said 
before,  the  question  presented  by  the  bill  of  review  was, 
whether  there  was  error  in  the  decree  in  the  lien  case.  That 
was  the  question  determined.     Upon  that  point  that  decree 
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might  be  regarded  as  final,  but  as  the  question  here  involved 
is  a  different  one,  that  decree  can  have  no  bearing  upon  it. 

There  is,  however,  one  point  upon  which  the  decree  of  the 
circuit  court  can  not  be  sustained.  The  decree  directed 
the  surplus,  after  the  payment  of  the  mechanics'  lien  and 
the  Rogers  mortgage,  to  be  brought  into  court.  Stout,  the 
defendant  in  this  case,  has  never  interposed  any  defence.  He 
was  defaulted.  He  finds  no  fault  whatever  with  the  decree. 
All  that  Mrs.  Rogers  can  claim,  is  the  amount  of  her  mort- 
gage. Under  such  circumstances  we  see  no  reason  why  the 
surplus,  after  the  mechanics'  lien  and  mortgage  debts  are 
paid,  may  not  be  decreed  to  appellants,  to  apply  upon  the 
improvements  made  on  the  property,  and  the  taxes  paid. 

Appellee  has  assigned  several  cross-errors,  which  remain 
to  be  considered.  It  is  said  that  the  allegations  of  the  peti- 
tion as  to  the  time  of  payment  are  not  sufficient.  It  is  alleged 
that  the  lumber  was  to  be  delivered  as  fast  as  needed,  and  all 
to  be  delivered  during  the  spring  and  fore  part  of  the  coming 
summer,  and  to  be  paid  for  within  five  or  six  months  from 
the  time  the  lumber  was  to  be  delivered.  From  the  averment 
it  is  apparent  that  the  lumber  was  to  be  delivered  and  paid  for 
within  one  year  from  the  date  of  the  undertaking,  and  under 
the  ruling  in  Clark  v.  Manning,  90  111.  380,  that  was  sufficient. 

It  is  also  claimed  that  Mr.  Brady,  agent  of  Rogers,  called 
on  appellants  before  the  loan  was  made  to  Stout,  and  they 
informed  him  that  they  had  no  lien  on  the  property,  and 
hence  they  are  estopped  from  insisting  upon  a  lien  as  against 
appellee's  mortgage.  As  to  this  point  the  evidence  is  so  con- 
flicting that  a  decree  defeating  the  lien  could  not,  with  any 
degree  of  certainty,  be  predicated  upon  it.  One  witness  tes- 
tified that  such  a  conversation  occurred,  while  two  clenv  it. 
Without  undertaking  to  determine  which  witness  was  mis- 
taken, as  they  all  seem  to  be  credible,  it  is  sufficient  to  say 
that  the  court  did  not  err  in  refusing  to  sustain  the  defence, 
so  far  as  it  was  predicated  on  this  evidence. 
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It  is  also  claimed  that  the  amount  of  the  decree  is  $300 
more  than  was  due  from  Stout.  The  account  of  appellants, 
as  shown  by  the  books,  was  $864,  less  a  credit  of  $130.10, — 
leaving  a  balance  of  $733.90.  On  the  trial  of  the  bill  of 
review,  appellant  Powell,  on  cross-examination,  testified : 
"Stout  paid  us,  out  of  the  Eogers  money,  a  little  over  $300, 
and  reduced  the  claim  to  $700,  or  thereabouts, — the  books 
show  the  amount."  We  do  not  think  this  statement  im- 
peaches the  account  as  shown  by  the  books,  and  as  was 
testified  to  be  correct.  The  witness  did  not  pretend  to  be 
accurate  as  to  the  amount  which  had  been  paid,  but  in  the 
statement  expressly  referred  to  the  books  to  show  the  true 
state  of  the  account.  The  statement  was  a  mere  unguarded 
remark,  where  the  amount  of  the  account  was  not  directly  in 
issue,  which  does  not  in  any  manner  impeach  appellants' 
evidence  introduced  on  the  trial  of  this  cause,  which  shows 
the  amount  of  the  account  they  held  against  Stout. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Frederick  C.  Eyhiner 

v. 

Joseph  Frank  et  al. 

Filed  at  Mt.  Vernon  January  31,  1883. 

1.  Judicial  sale — time  within  ichich  to  procure  the  deed.  Where  land 
was  sold  on  execution  on  August  10,  1871,  and  the  sheriff's  deed  was  not  taken 
out  until  on  December  21,  1878,  under  the  act  of  March  22,  1872,  which  went 
into  effect  July  1,  1872,  it  was  held,  that  the  certificate  of  purchase  became 
void,  because  the  deed  thereon  was  not  made  within  five  years  from  the  expi- 
ration of  the  time  of  redemption,  and  the  sheriff's  deed  thereon  was  a  nullity, 
passing  no  title. 
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2.  Same — notice  to  purchaser  of  what  record  shows.  Notice  to  a  pur- 
chaser at  a  sheriff's  sale  under  execution,  of  the  existence  of  a  deed  of  trust 
given  by  the  execution  debtor  for  the  purchase  monej'  after  the  date  of  the 
judgment  upon  which  the  execution  issued,  will  not,  in  a  court  of  law,  affect 
the  rights  of  the  purchaser,  as  the  records  would  show  such  deed  of  trust, 
and  also  that  it  was  subsequent  to  the  date  of  the  judgment,  nor  would  it  avail 
in  equity,  as  the  taking  of  the  trust  deed  is  a  waiver  of  the  vendor's  lien. 

3.  Limitation — retrospective  effect.  A  statute  limiting  the  time  of  tak- 
ing out  deeds  on  a  certificate  of  purchase  at  sheriff's  sale,  changing  the  time 
fixed  by  this  court,  and  applying  to  sales  made  before  its  passage  or  before  it 
took  effect,  if  it  gives  a  reasonable  time  for  taking  out  such  deed,  is  a  valid 
law,  taking  away  no  vested  right,  but  affecting  and  changing  only  the  remedy. 

4.  Judgment  lien — as  against  subsequent  incumbrance.  A  judgment 
in  a  court  of  record  is  a  lien  upon  the  defendant's  land  from  its  date,  and  the 
lien  thereof  will  be  prior  to  that  of  a  deed  of  trust  subsequently  given  on 
real  estate  by  such  defendant,  though  for  the  purchase  money,  and  though 
the  sheriff's  deed  to  the  purchaser  on  execution  is  not  made  until  after  the 
recording  of  the  trust  deed.  The  sheriff's  deed,  when  made,  relates  back  to 
the  date  of  the  judgment,  and  takes  effect  as  of  that  date  against  intervening 
incumbrancers  and  purchasers. 

5.  Vendor's  lien — waiver  by  taking  other  security.  The  taking  of  a 
trust  deed  by  the  vendor  of  land  is  a  waiver  of  his  implied  lien  for  the  pur- 
chase money,  and  such  deed  of  trust  then  becomes  the  sole  measure  of  the 
vendor's  right  in  the  land  for  the  security  of  the  payment  of  the  purchase 
money  by  the  vendee. 

6.  Homestead — only  in  favor  of  householder.  It  is  not  every  person 
owning  or  occupying  land  that  is  entitled  to  a  homestead  in  it,  but  only  a 
"householder  having  a  family."  "Without  proof  that  a  defendant  in  execution 
was  such  a  person,  no  claim  of  exemption  arises. 

Appeal  from  the  Circuit  Court  of  Effingham  county;  the 
Hon.  Thomas  S.  Casey,  Judge,  presiding. 

Mr.  J.  N.  Gwin,  and  Mr.  W.  B.  Cooper,  for  the  appellant : 

The  Statute  of  Limitations  as  to  the  time  of  taking  out  a 

sheriff's  deed  did  not  run  against  the  deed,  as  the  judgment 

and  sale  were  made  prior  to  the  passage  of  the  act  of  1872. 

Rucker  v.  Dooley,  49  111.  383. 

A  bona  fide  purchaser  of  property,  who  has  failed  to  record 
his  deed  until  after  a  judgment  has  been  recovered  against 
his  vendor,  but  who  records  it  prior  to  the  sale  under  the 
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judgment,  can  hold  it  against  the  purchaser  at  the  execution 
sale.  Davis  v.  Otvnby,  14  Mo.  170 ;  Valentine  v.  Havener, 
20  id.  133;  Stillwell  v.  McDonald,  39  id.  282;  Porter  v. 
McDowell,  43  id.  93 ;  Read  v.  Owensby,  44  id.  204 ;  Black  v. 
Long,  60  id.  81;  Chapman  v.  Sims,  53  Miss.  154;  Pettingill 
v.  Devlin,  35  Iowa,  353 

No  difference  exists  between  a  purchase  at  private  sale  and 
one  at  a  sheriff's  sale.  Notice  to  an  agent  or  attorne}^  is 
notice  to  principal.  Robinson  v.  Rowan,  2  Scam.  429 ;  Wil- 
liams v.  Tatnall,  29  111.  553. 

Messrs.  Wood  Brothers,  and  Messrs.  Gilmore  &  White, 
for  the  appellees : 

The  certificate  of  purchase  of  F.  W.  Crcenbold,  assigned  to 
plaintiff,  and  the  sheriff's  deed  thereon,  were  null  and  void. 
Eev.  Stat.  chap.  77,  sec.  30 ;  Potter's  Dwarris  on  Statutes 
and  Const.  73,  471-2;  Brunsonv.  Kinzie,  1  How.  316;  Green 
v.  Biddle,  8  Wheat.  75  ;  Story  v.  Furman,  25  N.  Y.  233  ;  Morse 
v.  Gould,  11  id.  2-81. 

The  title  of  Frank  was  prior  and  superior  to  that  of  plain- 
tiff. Harris  v.  Cornell,  80  111.  54;  Hernandez  v.  Drake,  81 
id.  34;  McHaney  v.  Schenk,  88  id.  357. 

His  rights  under  his  deed,  by  relation,  were  fixed  when  the 
judgment  lien  attached.  Notice  could  not  destroy  rights 
already  accrued. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  ejectment,  by  Eyhiner,  against 
Frank,  to  recover  possession  of  lots  1  and  2,  in  block  1,  in 
central  Effingham,  wherein  there  was  judgment  in  favor  of 
the  defendant,  and  the  plaintiff  appealed. 

One  Newbanks  was  the  common  source  of  title.  On  Jan- 
uary 20,  1875,  John  G.  McCoy  became  the  purchaser  of  the 
lots  at  a  trustee's  sale  of  them,  under  a  trust  deed  thereof, 
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executed  by  Newbanks  on  December  2,  1872,  McCoy  receiv- 
ing the  trustee's  deed.  On  March  30,  1875,  McCoy  and  wife 
executed  a  trust  deed  to  A.  F.  Bandelier,  trustee,  to  secure 
the  payment  of  $1416.35,  under  which  trust  deed,  Eyhiner, 
the  plaintiff,  became  the  purchaser  of  the  lots  on  September 
20,  1878,  at  a  trustee's  sale  of  them,  made  by  Bandelier,  the 
trustee.  This  trustee's  deed  is  one  source  from  which  plain- 
tiff claims  title.  *The  other  source  is  a  judgment  against 
Newbanks  in  favor  of  one  Crcenbold,  rendered  on  March  6, 
1871,  which  was  prior  to  Newbanks'  said  trust  deed  of  Decem- 
ber 2,  1872,  an  execution  sale  of  the  lots  under  the  judg- 
ment, on  August  7,  1871,  to  Crcenbold,  and  a  sheriff's  deed 
of  them,  of  date  December  21,  1878,  to  Eyhiner,  the  plaintiff, 
assignee  of  the  certificate  of  purchase.  Defendant  claims 
title  under  a  judgment  in  favor  of  Frank  Brothers,  against 
McCoy,  rendered  March  18,  1875,  an  execution  sale  there- 
under of  the  lots  to  Frank,  the  defendant,  on  December  11, 
1875,  and  a  sheriff's  deed  of  the  lots  to  him,  made  on  August 
2,  1878. 

Plaintiff's  claim  of  title  under  the  Crcenbold  judgment 
against  Newbanks  evidently  must  fail.  His  sheriff's  deed 
thereunder,  dated  December  21,  1878,  was  based  on  the 
sheriff's  sale  made  August  10,  1871,  such  sale  having  been 
seven  years,  three  months  and  upward,  prior  to  the  taking 
of  the  deed,  and  five  years,  ten  months  and  upward,  from 
the  expiration  of  the  time  of  redemption,  it  having  expired 
November  10,  1872.  The  statute  approved  March  22,  1872, 
and  which  went  into  effect  July  1,  1872,  provides  that  the 
purchaser  of  real  estate  at  execution  sale  shall  be  entitled  to 
a  deed  at  any  time  within  five  years  from  the  expiration  of 
the  time  of  redemption,  and  if  the  time  of  redemption  should 
have  elapsed  before  the  taking  effect  of  the  act,  that  a  deed 
might  be  given  within  two  years  from  the  time  the  act  took 
effect ;  and  the  statute  provides  further,  that  when  such  deed 
shall  not  have  been  taken  within  the  time  limited  by  the  act, 
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the  certificate  of  purchase  shall  be  null  and  void.  (Laws, 
1871-2,  p.  510,  sec.  30.)  The  sheriff's  deed  not  having  been 
taken  within  the  time  limited  by  the  statute,  the  certificate 
of  purchase  on  which  the  deed  was  given  became  null  and 
void,  and  the  deed  is  of  no  effect. 

The  objection  is  not  valid  that  the  statute  fixes  a  limita- 
tion for  taking  out  the  deed,  different  from  that  declared  by 
this  court  in  Hacker  v.  Dooley,  49  111.  383,  and  that  the  judg- 
ment and  sale  under  it  were  prior  to  the  passage  of  the 
statute.  The  statute  was  one  of  limitation,  and  affected  only 
the  remedy.  It  took  away  no  vested  right,  and,  like  all  other 
statutes  of  limitation,  was  free  from  objection  on  this  score, 
where  a  reasonable  time,  as  was  the  case  here,  is  left  for  the 
pursuit  of  the  remedy.  It  was  surely  competent  for  the  legis- 
lature to  change  a  time  of  limitation  which  had  previously 
been  declared  by  the  court. 

There  is  a  like  failure  to  establish  title  in  the  plaintiff 
under  the  trustee's  deed  of  Bandelier  to  him.  The  deed  of 
trust  under  which  that  trustee's  deed  was  made,  was  executed 
by  McCoy  to  Bandelier,  trustee,  on  March  30,  1875.  But 
the  judgment  against  McCoy,  in  favor  of  Frank  Brothers, 
under  which  defendant  claims,  was  rendered  previous  to  that 
date,  viz.,  on  March  18,  1875,  and  so  was  a  lien  upon  the 
lots  from  and  after  that  time,  making  it  a  prior  lien  to  the 
incumbrance  of  the  trust  deed  executed  March  30,  1875  ;  and 
although  the  sheriff's  deed  to  the  defendant  under  this  McCoy 
judgment  was  not  executed  until  August  2, 1878,  yet  it  related 
back  to  the  date  of  the  judgment,  and  took  effect  as  of  that 
date  against  the  subsequent  deed  of  trust  of  McCoy,  and  the 
trustee's  deed  thereunder,  making  it  a  paramount  title  to  the 
latter. 

A  point  is  made  against  defendant's  claim  of  title  under 
the  McCoy  judgment,  upon  the  fact  that  at  the  time  of  the 
execution  sale,  notice  was  given  that  Ryhiner,  the  plaintiff, 
had  a  trust  deed  on  the  premises,  given  by  McCoy  to  secure 


1883.]  Eyhiner  v.  Frank  ct  al.  331 

Opinion  of  the  Court. 

the  purchase  money,  and  the  sale  was  forbidden.  This  was 
no  more  information,  except  as  to  purchase  money,  than  the 
record  of  the  deed  of  trust  gave.  The  purchaser  at  the  execu- 
tion sale  knew  from  the  record  that  McCoy  had  given  a  deed 
of  trust  on  the  premises,  but  he  saw  that  it  was  subsequent 
to  the  judgment,  and  therefore  subordinate  thereto.  The 
added  information  the  notice  gave,  that  the  deed  of  trust  was 
to  secure  the  purchase  money,  did  not  avail  anything,  as  we 
see.  We  do  not  apprehend  that  there  could  be  any  going 
back  to  the  time  of  McCoy's  purchase  of  the  lots  on  January 
20,  1875,  and  asserting  a  lien  on  the  premises  from  that  time 
as  a  vendor's  lien  for  the  purchase  money,  but  that  the  taking 
of  the  trust  deed  would  be  a  waiver  of  the  implied  vendor's 
lien,  and  that  such  deed  would  be  the  sole  measure  of  the 
vendor's  right  in  the  land  for  the  security  of  payment  of  the 
purchase  money.  Besides,  such  a  notice,  given  after  a  judg- 
ment rendered,  would  not,  we  conceive,  affect  the  lien  of  the 
judgment  which  arose  upon  its  recovery,  and,  at  most,  the 
notice  was  but  of  an  equity  with  respect  to  the  land,  which 
would  avail  nothing  in  a  court  of  law  against  the  legal  title 
in  an  action  of  ejectment. 

It  is  set  up,  too,  that  there  was  a  homestead  estate  in 
McCoy.  It  is  not  every  person  owning  and  occupying  land 
that  is  entitled  to  a  homestead  in  it,  but  only,  in  the  language 
of  the  Homestead  law,  "every  householder  having  a  family." 
There  is  no  evidence  whatever  in  the  record  of  McCoy  being 
such  a  person. 

We  think  the  judgment  right,  and  it  is  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  William  F.  Carroll 
v. 
Joseph  E.  Gary  et  al. 

Filed  at  ML  Vernon  January  31, 1883. 

1.  Fees — a  single  fee  for  several  parties.  On  an  application  by  the 
city  of  Chicago,  in  the  Superior  Court  of  Cook  county,  for  a  confirmation 
of  special  assessments  of  benefits,  against  several  lot  owners,  for  opening  a 
street,  all  the  defendants  may  join  in  filing  objections,  and  the  clerk  of  the 
court  is  only  entitled  to  demand  the  payment  of  one  fee  of  one  dollar  and 
fifty  cents,  and  not  that  sum  for  each  defendant,  before  filing  their  objections. 
Such  a  proceeding  is  but  one  suit,  within  the  meaning  of  the  statute  relating 
to  fees  and  salaries,  though  there  may  be  many  defendants. 

2.  The  true  meaning  of  section  33,  chapter  53,  Kev.  Stat.  1874,  is,  that  all 
persons,  however  numerous,  constitute  but  one  party  plaintiff,  and  all,  as 
such,  are  required  to  pay  but  one  fee  of  six  dollars,  and  that  all  the  defend- 
ants, without  regard  to  their  number,  constitute  but  one  party  defendant,  and 
should  be  required,  in  an  ordinary  case,  to  pay  but  one  fee  of  one  dollar  and 
fifty  cents. 

3.  Special  assessment — is  an  indivisible  proceeding,  with  but  one 
judgment.  A  proceeding  by  a  city  to  confirm  an  assessment  of  benefits  on 
adjacent  property,  for  the  purpose  of  opening  a  street,  is  but  one  indivisible 
suit,  without  reference  to  the  number  of  the  defendants.  The  trial  is  one  as 
to  all  the  defendants,  and  only  one  judgment  and  execution  are  required, 
though  the  property  is  to  be  sold  separately.  The  declaration  in  the  statute 
that  the  judgment  shall  be  held  to  be  several,  is  intended  only  to  control  the 
mode  of  obtaining  satisfaction,  so  that  each  lot  shall  be  required  to  pay  the 
sum  assessed  thereon. 

"  This  was  a  petition  for  mandamus,  filed  in  this  case  by 
the  relator,  William  F.  Carroll,  to  compel  the  clerk  of  the 
Superior  Court  of  Cook  county  to  file  the  joint  appearance 
and  objections  of  several  defendants  on  the  payment  of  one 
fee,  involving  the  construction  of  section  33,  chapter  53, 
Eev.  Stat.  1874,  relating  to  fees  and  salaries. 
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Mr.  William  F.  Carroll,  and  Messrs.  C.  C.  &  C.  L.  Bonney, 

for  the  petitioner : 

No  fees  can  be  charged  unless  authorized  by  statute. 
Smith  v.  McLaughlin  et  al.  77  111.  596. 

The  proceeding  to  confirm  special  assessments  of  benefits 
is  regarded  as  but  one  entire  and  single  suit,  without  regard 
to  the  number  of  the  defendants.  The  trial  as  to  all  the 
objections  is  by  one  jury.  Fagan  et  al.v.  City  of  Chicago,  84 
111.  230. 

In  a  common  law  or  chancery  case  one  attorney  may  rep- 
resent any  number  of  defendants.  People  ex  rel.  v.  Gross, 
101  111.  343. 

Mr.  E.  E.  Bliss,  for  the  respondent: 

A  construction  of  the  section  of  the  statute,  based  upon 
the  theory  that' the  defendants  are  jointly  interested  in  the 
subject  matter  of  the  suit,  is  not  applicable  to  a  condemna- 
tion or  assessment  proceeding.  They  are  proceedings  in  rem, 
and  even  the  entry  of  an  appearance  does  not  change  the 
proceeding  to  one  in  personam.  People  v.  Dragstran,  100 
111.  286. 

The  statute  having  made  an  assessment  proceeding  several 
as  to  each  lot,  the  persons  interested  in  the  several  lots  have 
no  such  connection  as  entitles  them  to  plead,  answer  or  demur 
together.  They  can  have  no  joint  interest.  Section  191  of 
the  Bevenue  law  declares :  "The  court  shall  give  judgment 
for  such  taxes  and  special  assessments,  *  *  *  and  such 
judgment  shall  be  considered  a  several  judgment  against 
each  tract  or  lot." 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  is  a  petition  for  a  writ  of  mandamus,  to  compel  the 
judge  of  a  branch  of  the  Superior  Court  of  Cook  county,  and 
the  clerk  of  that  court,  to  file  objections  interposed  by  a 
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number  of  lot  owners  to  an  assessment  of  benefits  on  adja- 
cent property,  for  the  purpose  of  opening  a  street  in  the  city 
of  Chicago.  The  petition  alleges  that  the  assessment  was 
made,  and  returned  to  the  court  for  confirmation  and  judg- 
ment, for  the  amounts  assessed  ;  that  sixteen  property  holders 
so  assessed  joined  in  objections  to  the  confirmation  of  the 
assessments  against  their  several  lots ;  that  the  objections 
taken  were  the  same  by  each,  and  were  specified  in  one  paper, 
and  signed  by  the  same  attorney ;  that  such  objections  were 
presented  to  the  clerk,  with  a  request  that  he  file  the  same, 
and  one  dollar  and  fifty  cents  was,  at  the  time,  tendered  as 
the  fee  for  filing  the  same,  but  the  clerk  refused  to  do  so 
unless  each  person  so  objecting  should  pay  one  dollar  and 
fifty  cents  as  the  fee  for  filing  the  same. 

This  presents  the  question  of  the  proper  construction  of 
section  33,  chapter  53,  Kev.  Stat.  1S74,  entitled  "Fees  and 
Salaries."  .  The  first  clause  of  the  section  relates  to  the  fees 
that  shall  be  paid  by  plaintiffs  on  the  commencement  of  suits, 
and  provides  that  the  party  or  parties,  appellant  or  appel- 
lants, or,  in  case  of  application  for  judgment,  by  a  town  or 
city,  shall  pay  to  the  clerk  six  dollars,  to  be  taxed  as  costs. 
The  second  clause  is  this :  "And  the  defendant  or  defend- 
ants, respondent  or  respondents,  appellee  or  appellees,  before 
he,  she  or  they  shall  be  entitled  to  enter  his,  her  or  their 
appearance,  or  file  any  pleas,  answer  or  demurrer,  in  any 
suit  in  law  or  equity,  shall  pay  to  the  clerk  of  the  court  the 
sum  of  one  dollar  and  fifty  cents,  to  be  taxed  as  costs  in  the 
suit,"  etc. 

It  is  clear,  beyond  question,  that  the  proceeding  on  the  part 
of  the  city  was  one  indivisible  suit,  without  reference  to  the 
number  of  defendants  to  the  suit.  There  was  no  proper 
means  by  which  the  suit  could  have  been  divided,  so  as  to 
have  rendered  it  a  several  proceeding.  The  trial  was  one,  as 
to  all  of  these  defendants,  at  least.     There  was  but  one  judg- 
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ment  entered  in  fact,  and  but  one  execution ;  but  in  case  of 
a  sale  each  lot  must  be  sold  separately.  It  is  true  that  the 
statute  declares  the  judgment  shall  be  considered  and  held 
to  be  several ;  but  that  is  to  regulate  and  control  the  manner 
of  obtaining  satisfaction.  It  was  to  prevent  the  judgment 
from  holding  the  property  of  one  owner  for  the  damages 
assessed  against  another.  But  the  statute  does  not  declare 
that  the  case  shall  be  considered  as  a  several  suit  against 
each  property  holder  assessed.  The  evident  meaning  of  the 
statute  seems  to  be,  that  all  persons,  however  numerous,  con- 
stitute but  one  party  plaintiff,  and  all,  as  such,  are  required 
to  pay  but  one  fee  of  six  dollars,  and  all  the  defendants,  with- 
out regard  to  their  number,  constitute  but  one  party  defend- 
ant, and  should  be  required,  in  an  ordinary  case,  to  pay  but 
one  fee  of  one  dollar  and  fifty  cents.  Nor  do  we  perceive  that 
there  can  be  a  difference  made  in  a  case  like  the  present. 
The  statute  has  made  no  difference  in  terms,  nor  can  we  see 
that  any  could  have  been  intended.  It  certainly  can  not  be 
implied  from  the  language  of  the  section.  It  has  not  provided 
that  when  defendants  hold  separate  interests,  they  shall  each 
pay  the  required  fee.  If  such  a  distinction  may  be  made, 
then  the  clerk  would  be  justified,  in  every  case,  in  requiring 
the  full  fee  against  each  several  plaintiff  or  defendant,  because 
they  have  a  several  interest  in  the  matter  in  controversy, 
although  suing  or  defending  jointly.  It  is  clear  that  such  is 
not  the  meaning  of  the  section. 

It  then  follows,  that  relator  was  entitled  to  have  the  objec- 
tions filed  on  the  payment  of  one  dollar  and  fifty  cents,  and 
having  tendered  that  sum,  and  the  clerk  having  refused  to 
file  the  paper,  a  writ  of  mandamus  must  be  awarded. 

Mandamus  awarded. 
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John  W.  Tilley 

v. 

James  K.  P.  Bridges. 

Filed  at  ML  Vernon  January  31,  1883. 

1.  Judicial  sale — rule  of  caveat  emptor  applies.  It  is  a  general  and 
well  settled  rule  that  the  doctrine  of  caveat  emptor  applies  to  all  judicial 
sales,  under  which  falls  an  administrator's  sale  of  lands  of  his  intestate  to 
pay  debts  of  the  estate. 

2.  An  administrator  or  executor  selling  lands  under  a  decree  of  court  has 
no  authority  to  warrant  the  title  of  the  land  he  sells,  and  the  purchaser  at 
such  sale  is  bound  to  examine  the  title,  or  purchase  at  his  peril.  If  he  buys 
without  an  examination,  and  obtains  no  title,  he  must,  as  a  general  rule,  suffer 
the  loss  arising  from  his  neglect,  unless  fraud  or  mistake  has  entered  into 
the  transaction. 

3.  Former  adjudication — as  a  bar  to  second  suit.  Where  a  bill  filed 
by  a  purchaser  of  land  at  an  administrator's  sale,  to  have  the  title  to  land 
purchased  by  him  confirmed  by  decree,  on  the  ground  of  a  mistake  in  omit- 
ting the  description  of  the  land  in  the  petition  of  the  administrator  and  the 
decree  of  sale,  and  to  correct  the  mistake,  is  dismissed  for  want  of  equity, 
the  decree  of  dismissal  will  be  a  bar  to  a  second  bill  in  chancery  by  such  pur- 
chaser seeking  to  recover  of  the  estate  the  money  paid  for  the  land,  and  for 
taxes  paid  and  improvements  made  by  him  upon  the  land  before  discovery  of 
the  mistake,  and  this  though  in  the  former  bill  another  person,  who  had  no 
interest  in  the  subject  matter  involved,  was  joined  as  a  co-complainant. 

4.  Where  the  question  of  a  mistake  is  involved  in  a  bill  in  equity,  and  the 
question  of  mistake  is  decided  against  the  complainant,  the  decree  will  be 
held  binding  and  conclusive  upon  him  in  any  subsequent  suit  seeking  other 
relief  on  the  same  ground. 

5.  Where  some  specific  fact  or  question  has  been  adjudicated  and  deter- 
mined in  a  former  suit,  and  the  same  fact  or  question  is  again  put  in  issue  in 
a  subsequent  suit  between  the  same  parties,  its  determination  in  the  former 
suit,  if  properly  presented  and  relied  on,  will  be  held  conclusive  upon  the 
parties  in  the  latter  suit,  without  regard  to  whether  the  cause  of  action  is  the 
same  in  both  suits  or  not.  Such  estoppel  to  relitigate  the  same  question  is 
equally  available  to  the  plaintiff  as  to  the  defendant. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Washington  county. 
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Mr.  James  A.  Watts,  for  the  appellant : 

The  subject  matter  of  the  two  suits  is  not  identical.  The 
former  bill  was  by  appellant  and  Mark  Durant,  who  separately 
purchased  land,  part  being  other  land  not  now  in  controversy. 
That  suit  was  to  perfect  the  title  to  the  land  described  in  the 
bill,  while  this  is  to  obtain  compensation  for  taxes  paid,  im- 
provements made,  and  for  subrogation.  In  the  former  suit 
the  parties  misconceived  the  form  of  action.  In  this  case 
appellant  is  not  trying  to  obtain  the  same  result  sought  by 
the  former  suit,  but  seeks  other  and  different  relief,  concern- 
ing a  different  subject  matter,  and  by  other  parties.  Dagger 
v.  Oglesby,  3  Braclw.  94. 

The  decree  of  the  circuit  court,  compensating  for  repairs 
made  and  taxes  paid,  was  proper.  Right  v.  Boyd,  1  Story, 
478;   2  id.  607;  Bishop  v.  0 'Conner,  69  111.  438. 

Mr.  Daniel  Hay,  for  the  appellee : 

Appellant  can  not  evade  the  bar  of  the  former  adjudication 
by  claiming  he  was  joined  with  another  party.  If  wrongfully 
joined  it  was  his  own  fault,  and  he  must  abide  the  result  of 
his  own  action.     If  not,  he  profits  by  his  wrongful  act. 

An  estoppel  by  verdict  may  exist  without  regard  to  whether 
the  cause  of  action  is  the  same  in  both  suits  or  not,  or 
between  the  same  parties.  Hanna  et  al.  v.  Read  et  al.  102 
111.  596. 

A  party  can  not  litigate  a  cause  by  parts,  in  different  pro- 
ceedings.    Hamilton  v.  Q nimby,  46  111.  94. 

The  principle  of  res  judicata  embraces  not  only  what  was 
actually  decided  in  the  former  case,  but  also  extends  to  any 
other  matter  properly  involved,  and  which  might  have  been 
raised  and  determined  in  it.  Rogers  v.  Higgins,  67  111.  244 ; 
Kelly  v.  Donlin,  70  id.  378 ;  Ruegger  v.  Indianapolis  and 
St,  Louis  R.  R.  Co.  103  id.  449. 

The  doctrine  of  caveat  emptor  applies  in  cases  of  this  kind. 

22—105  III. 
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Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

The  executors  of  the  estate  of  L.  J.  Bridges,  deceased, 
obtained  a  decree,  at  the  October  term,  1874,  of  the  Washing- 
ton circuit  court,  to  sell  certain  lands  belonging  to  Bridges  at 
the  time  of  his  death,  to  pay  debts.  The  lands  named  in  the 
decree  were  advertised  and  sold.  The  south-west  quarter  of 
the  north-west  quarter  of  section  31,  town  3  south,  range  1 
west,  was  also  advertised  and  sold  by  the  executors,  and  bid 
off  by  appellant  for  $614,  but  this  tract,  although  owned  by 
the  deceased  at  the  time  of  his  death,  was  not  embraced  in  the 
bill  or  decree  of  sale.  Appellant  went  into  the  possession  of 
the  land  under  his  purchase,  and  made  improvements  thereon 
amounting  to  the  sum  of  $453.53,  and  paid  taxes  amounting 
to  the  sum  of  $35.81. 

It  is  alleged  in  the  bill  brought  by  appellant,  that  the  execu- 
tors intended  to  include  all  the  land  of  the  deceased  in  the 
bill,  but,  by  mistake,  the  forty-acre  tract  was  omitted  from 
the  bill  and  decree,  which  was  not  discovered  until  long  after 
the  sale  and  the  making  of  the  improvements.  It  is  also 
alleged  in  the  bill,  that  at  the  July  term,  1872,  of  the  probate 
court  of  Washington  county,  the  executors  obtained  an  order 
to  borrow  money,  and  mortgage  certain  lands ;  that  the  heirs 
of  the  deceased  were  parties  defendant  to  the  proceeding; 
that  under  the  decree  the  executors  borrowed  $1500  of  one 
Spencer,  and  gave  him  a  mortgage ;  that  appellant,  when  he 
purchased  the  forty  acres,  paid  ten  per  cent  of  the  purchase 
in  cash,  and  executed  two  notes  for  the  balance,  due  in  one 
and  two  years,  for  $277  each ;  that  the  note  first  due  was 
assigned  by  the  executors  to  Spencer,  in  payment  of  his  mort- 
gage ;  that  in  January,  1877,  appellant  paid  Spencer  the  note 
which  had  been  transferred  to  him,  and  paid  the  other  note 
to  the  executors,  and  he  seeks  by  his  bill  to  obtain  compensa- 
tion for  taxes  paid,  improvements  made,  and  to  be  subrogated 
to  the  rights  of  Spencer  under  the  mortgage,  which  he  paid 
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off.  To  the  bill  appellees  interposed  a  plea  of  former  adju- 
dication, in  which  they  set  up  that  appellant  and  one  Mark 
Durant  heretofore  impleaded  defendants  in  the  circuit  court 
of  said  county  to  the  October  term,  1879,  in  a  certain  bill  in 
chancery  for  relief,  which  is  set  out  in  fuse  verba  in  the  plea. 
It  is  then  alleged  that  the  bill  substantially  sets  up  the  same 
matters  for  grounds  of  relief  that  are  set  up  in  the  bill  in 
chancery  in  this  cause,  is  between  the  same  parties,  and 
concerning  the  same  subject  matter ;  that  such  proceedings 
were  had  in  that  cause,  that  afterwards,  to-wit,  at  the  October 
term,  1880,  by  the  consideration  and  judgment  of  the  court, 
the  defendants  recovered  judgment  against  plaintiff  herein, 
and  said  Mark  Durant,  of  dismissal  of  the  bill  and  judgment 
for  costs,  which  judgment  still  remains  in  full  force. 

The  question  presented  by  the  plea  is,  whether  the  former 
suit  in  equity  is  a  bar  to  the  relief  claimed  in  this  bill.  It 
may  be  regarded  as  a  general  and  well  settled  rule  that  the 
doctrine  of  caveat  emptor  applies  to  all  judicial  sales.  An 
administrator  or  executor  selling  lands  under  a  decree  of 
court  has  no  authority  to  warrant  the  title  he  sells,  and  the 
person  who  may  buy  at  such  sale  is  bound  to  examine  the 
title,  or  purchase  at  his  peril.  If  he  deems  it  proper  to  pur- 
chase without  an  examination  of  the  title  to  be  sold,  and 
through  his  negligence  obtains  no  title,  he  must,  as  a  general 
rule,  suffer  the  loss  arising  from  his  neglect,  unless  fraud  or 
mistake  entered  into  the  transaction.  Appellant,  realizing 
that  a  bill  for  relief,  of  any  character,  as  against  an  admin- 
istrator's sale  of  real  estate,  where  the  purchaser  had  failed 
to  obtain  title  at  such  sale,  unless  the  facts  relied  upon  would 
take  the  case  out  of  the  operation  of  the  general  rule,  in  his 
bill  alleged,  "that  by  virtue  of  the  decree  the  executors  adver- 
tised all  the  lands  of  said  deceased  for  sale,  on  terms  named 
in  the  decree,  and  on  December  26,  1874,  sold  all  the  lands 
of  said  deceased,  among  which  was  the  south-west  quarter  of 
section  31,  township  3  south,  range  1  west,  in  said  county, 
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which  said  tract  was  sold  to  your  orator  for  the  sum  of  §614, 
and  he  paid  for  the  same,  received  a  deed  therefor,  and 
entered  into  possession,  and  has  so  continued  in  possession ; 
that  it  was  the  intention  of  said  executors  to  obtain  an  order 
to  sell  all  the  estate  of  said  deceased ;  that  the  above  land 
was,  by  mistake,  omitted  in  both  the  said  bill  and  decree ; 
that  the  fact  of  said  error  and  omission  was  not  ascertained 
by  any  one  until  long  after  the  sale  of  said  land."  Every 
other  allegation  of  the  bill  rested  upon  this  one,  and  unless 
it  can  be  sustained  all  relief  must  be  denied,  as  it  is  plain, 
as  heretofore  stated,  if  appellant  attended  the  sale,  and 
became  a  purchaser,  no  fraud  or  mistake  intervening,  and 
obtained  no  title,  he  must  suffer  the  loss.  This  allegation 
then  being  the  gist  of  the  bill,  the  inquiry  is,  whether  it 
was  involved  and  settled  in  the  former  bill  set  up  in  the 
plea.  Upon  an  examination  of  the  former  bill  it  will  be 
found  that  it  was  averred  that  the  executors,  at  a  certain 
term  of  court,  filed  their  bill  for  the  sale  of  over  two  hundred 
and  forty  acres  of  land  belonging  to  the  estate,  and  obtained 
a  decree  of  sale,  "in  which  bill  or  petition,  and  decree,  a  piece 
of  land  in  another  township,  not  belonging  to  said  estate, 
was  described  by  mistake,  in  lieu  of  the  forty-acre  tracts  here- 
inafter described,"  (meaning  the  forty  acres  purchased  by 
appellant,  and  the  forty  acres  purchased  by  Durant.)  It  is 
then  averred  that  the  two  forty-acre  tracts  last  above  described 
were  advertised  and  sold,  one  to  appellant,  and  the  other  to 
Durant.  The  bill  then  contains  this  allegation:  "That  it 
was  a  mistake  of  said  executors,  by  their  solicitors,  in  not 
describing  said  lands  correctly  in  said  bill,  *  *  *  and  said 
mistake  was  not  discovered  until  within  a  few  weeks  last  past, 
by  them  or  the  other  defendants. "  The  bill  contains  other 
allegations,  but  it  will  not  be  necessary  to  refer  to  them. 

From  the  averments  which  we  have  alluded  to,  it  is  appar- 
ent that  the  question  of  mistake  was  involved  in  the  former 
bill,  and  as  the  question  was  there  involved,  the  decree  of  the 
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court  in  favor  of  appellees  must  be  held  binding  and  conclu- 
sive. Hanna  v.  Head,  102  111.  596,  is  an  authority  in  point 
on  the  question.  It  is  ■there  said:  "Where  some  specific  fact 
or  question  has  been  adjudicated  and  determined  in  a  former 
suit,  and  the  same  fact  or  question  is  again  put  in  issue  on  a 
subsequent  suit  between  the  same  parties,  its  determination 
in  the  former  suit,  if  properly  presented  and  relied  on,  will  be 
held  conclusive  upon  the  parties  in  the  latter  suit,  without 
regard  to  whether  the  cause  of  action  is  the  same  in  both 
suits  or  not.  This  species  of  estoppel  is  known  to  the  law  as 
an  estoppel  by  verdict,  and  is  equally  available  to  a  plaintiff 
in  support  of  his  action,  when  the  circumstances  warrant  it, 
as  when  offered  by  defendant  as  matter  of  defence." 

Here,  even  if  appellant  was  entitled  to  any  relief  under  the 
averments  of  his  bill,  which  we  do  not  decide,  unless  fraud 
or  mistake  was  shown  he  could  have  no  standing  in  a  court 
of  equity.  The  decree  on  the  bill  set  up  in  the  plea  settled 
that  question  against  him,  and  that  decree  will  be  held  con- 
clusive in  any  subsequent  action  involving  the  same  question. 
It  is  true,  in  the  former  bill  appellant  sought  to  correct  the 
mistake,  and  have  the  title  in  and  to  the  land  confirmed  in 
him,  while  in  the  present  bill  he  seeks  compensation  for 
the  money  paid  for  the  land,  for  taxes,  and  for  improvements 
made.  But  the  fact  that  different  relief  is  claimed  under  the 
two  bills  can  make  no  difference.  The  allegations  in  each 
bill  are  substantially  alike,  and  all  the  relief  claimed  under 
the  present  bill  could  as  well  have  been  granted  under  the 
former  bill. 

But  it  is  said  Durant  was  a  co-complainant  in  the  former 
bill,  and  hence  the  two  cases  were  not  between  the  same 
parties.  We  do  not  understand  that  the  mere  fact  that 
Durant  was  joined  in  the  former  bill  will  affect  the  question. 
The  defendants  in  the  two  bills  were  the  same,  the  subject 
matter  of  the  litigation  the  same,  and  it  would  be  establishing 
a  precedent  entirely  too  technical,  to  hold  that  for  the  rea- 
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son  alone  that  appellant  had  joined  with  him  in  the  first  bill 

a  complainant  who  had  no  interest  in  the   subject  matter 

involved,   snch    fact  would    deprive  the   defendants    in   the 

action  of  the  right  to  rely  upon  a  former  decree  in  bar. 

We  are  of  opinion  that  the  former  decree  set  up  in  the 

plea  was  a  bar  to  the  present  action,  and  the  decree  of  the 

court  below  will  be  affirmed. 

Decree  affirmed. 


Kachel  Cox  et  al. 
v. 
y  Henry  L.  Garst. 

Filed  at  ML  Vernon  January  31,  1883. 

1.  Remedy — error  or  mistake  in  decrees-how  corrected.  The  proper 
mode  for  the  correction  of  error  in  a  decree,  such  as  a  mistake  in  the  descrip- 
tion of  land  ordered  to  be  sold,  is  by  appeal  or  writ  of  error,  or  upon  motion 
or  bill  of  review  in  the  same  court  which  pronounced  it.  The  circuit  court 
has  no  power,  on  original  bill,  to  correct  any  error  in  a  decree  of  the  county 
court  for  the  sale  of  lands  of  a  deceased  person  for  the  payment  of  debts. 

2.  Redemption — widow  of  mortgagor  must  contribute.  Where  a  wife 
joins  with  her  husband  in  a  mortgage  of  his  land,  releasing  her  dower,  after 
the  death  of  the  husband  only  an  equity  of  redemption  descends  to  the  heirs, 
in  which  the  widow  is  entitled  to  dower  as  against  the  heirs  or  purchaser  at 
administrator's  sale,  upon  contributing  her  ratable  share  of  the  redemption 
money.  She  will  not  be  required  to  pay  the  whole  mortgage  debt  to  protect 
her  dower.  As  between  the  widow  and  heirs,  or  one  succeeding  to  the  rights 
of  the  heirs,  each  will  be  required  to  contribute  a  ratable  proportion,  accord- 
ing to  the  value  of  their  respective  interests. 

3.  Dower  -rights  of  ividow  on  redemption  by  heir  from  mortgage.  If 
the  heir,  or  purchaser  of  the  equity  of  redemption,  discharges  a  mortgage 
given  by  the  ancestor,  in  which  dower  is  released,  such  heir  or  purchaser  will 
have  an  equitable  lien  upon  the  estate,  which  he  may  hold  against  the  widow 
until  she  contributes  her  proportion  of  the  charge,  according  to  the  value  of 
her  interest. 

4.  Same— purchaser  at  administrator's  sale — subject  to  prior  mortgage. 
A  purchaser  of  land  at  an  administrator's  sale,  subject  to  a  mortgage  given 
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by  the  intestate  and  his  wife,  by  which  the  wife  released  her  dower,  after 
payment  of  the  mortgage  is  not  chargeable  for  rents  and  profits  as  mortgagee 
in  possession,  in  a  contest  between  him  and  the  widow  claiming  dower  in  the 
equity  of  redemption.  As  respects  the  right  of  dower,  he  would  be  chargeable 
with  nothing  until  demand  made  for  the  assignment  of  dower,  and  refusal. 

5.  Subrogation— purchaser  of  equity  of  redemption,  to  right  of  mort- 
gagee, on  payment  of  mortgage  debt.  A  purchaser  of  the  equity  of  redemp- 
tion at  administrator's  sale  of  lands  to  pay  the  debts  of  the  deceased  mortgagor 
takes  only  the  interest  which  the  latter  held,  and  occupies  the  same  position 
as  the  heirs;  and  if  such  purchaser  discharges  the  mortgage  by  payment,  he 
will  not,  as  against  the  widow  of  the  mortgagor,  be  entitled  to  be  subrogated 
to  the  rights  and  equities  of  the  mortgagee,  and  to  foreclose  the  mortgage 
against  the  widow  and  heirs  so  as  to  cut  off  her  dower  unless  she  redeems  • 
from  the  mortgage. 

6.  Estoppel — widow  not  estopped  by  statements  of  administrator  at 
sale  of  lands.  A  widow  will  not  be  estopped  from  asserting  her  claim  to 
dower  in  lands  sold  by  the  administrator  of  the  estate  of  her  husband,  by 
any  statements  or  assurances  made  by  the  administrator  at  the  sale  that  such 
sale  was  free  from  her  claim  of  dower,  when  she  was  not  present  when  they 
were  made,  and  no  authority  from  her  to  make  them  is  shown. 

Writ  of  Error  to  the  Circuit  Court  of  Clay  county ;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 


Caleb  Franklin,  and  Bachel,  his  wife,  on  December  1 ,  1 874, 
executed  a  mortgage  or  deed  of  trust,  with  due  relinquish- 
ment of  homestead  and  dower,  of  one  hundred  and  forty  acres 
of  land,  then  owned  by  said  Caleb,  to  secure  the  payment  of 
a  promissory  note  for  $900,  payable  in  five  years,  with  ten 
per  cent  interest.  On  February  13,  1876,  said  Caleb  died 
intestate,  owning  the  premises,  subject  to  the  mortgage,  and 
leaving  him  surviving  said  Eachel,  (now  Eachel  Cox,)  his 
widow,  and  several  children,  his  heirs.  On  March  5,  1877, 
the  lands  were  sold,  subject  to  the  mortgage,  at  an  adminis- 
trator's sale,  for  the  payment  of  debts  of  the  deceased,  under 
an  order  of  the  county  court  of  Clay  county,  which  had  been 
obtained  for  the  purpose,  and  Henry  L.  Garst  became  the 
purchaser,  for  $600.  Mrs.  Cox,  with  her  family,  was  then 
living  upon  the  premises,  and   a  few  days  afterward  they 


344  Cox  et  al.  v.  Garst.  [Jan. 

Brief  for  the  Plaintiffs  in  Error. 

moved  out,  and  Garst  went  into,  and  has  ever  since  been  in, 
possession.  Subsequently,  Garst  paid  off  the  mortgage  debt, 
and  the  mortgagee  executed  a  release  of  the  mortgage. 

In  the  above  named  order  of  the  county  court  for  the  pay- 
ment of  debts,  one  twenty-acre  tract  of  the  land  was,  by  mis- 
take, misdescribed,  as  being  in  range  8,  when  it  should  have 
been  described  as  being  in  range  7,  and  it  being  described  in 
the  inventory  of  the  estate,  and  in  the  petition  for  the  sale, 
as  in  range  7.  This  mistake  was  not  discovered  until  just 
before  August  31,  1881,  on  which  day  Garst  filed  his  bill  in 
equity  in  the  Clay  county  circuit  court,  for  the  correction  of 
said  mistake,  and  for  the  foreclosure  of  the  aforenamed  mort- 
gage, claiming  that  he  was  entitled  to  treat  the  mortgage  as 
still  subsisting,  and  to  be  subrogated  to  all  the  original  rights 
of  the  mortgagee.  The  widow  of  Franklin,  Mrs.  Cox,  filed 
her  cross-bill,  claiming  dower  and  homestead  in  the  premises. 
On  final  hearing,  the  circuit  court  found  the  mistake  as 
alleged,  but  denied  a  decree  for  its  correction,  on  the  ground 
of  the  want  of  jurisdiction  to  make  such  decree,  and  made  a 
decree  of  foreclosure,  ordering  a  sale  of  the  land  in  default  of 
payment  to  complainant,  within  a  time  limited,  of  the  sum  of 
$1500,  the  amount  of  the  mortgage  debt  which  complainant 
had  discharged,  and  dismissed  the  cross-bill  for  dower  and 
homestead.     Defendants  bring  this  writ  of  error. 

Messrs.  Hagle  &  Finch,  for  the  plaintiffs  in  error: 
The  widow  is  not  estopped  to  claim  dower  in  the  land,  as 
she  said  nothing  to  the  purchaser.  He  acted  and  relied  alone 
on  the  statements  of  the  administrator,  not  made  in  her  pre- 
sence. Her  moving  off  the  premises  did  not  mislead  him, 
and  cause  him  to  purchase.  There  is  wanting  every  element 
of  estoppel.  People  v.  Brown,  77  111.  435  ;  Flower  v.  El  wood, 
66  id.  438  ;   Noble  v.  Chrisman,  88  id.  186. 

The  purchaser  of  land  at  a  judicial  sale,  when  he  buys 
subject  to  a  mortgage,  will  not  be  entitled  to  be  subrogated 
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to  the  rights  of  the  mortgagee  on  payment  of  the  mortgage 
debt.     Bishop  et  al.  v.  Oy Conner  et  al.  69  111.  431. 

It  is  the  duty  of  the  heir  to  pay  off  liens,  which  are  para- 
mount to  dower,  and  when  such  liens  are  paid  off  by  the 
heir  out  of  the  proceeds  of  his  property,  dower  revives  to 
the  widow.  1  Scribner  on  Dower,  525 ;  Rossetter  v.  Cossit, 
15  N.  H.  38 ;  1  Washburn  on  Eeal  Prop.  190 ;  Hitchcock  v. 
Harrington,  6  Johns.  292 ;   Wedge  v.  Moore,  6  Cush.  8. 

Garst  has  been  in  possession  since  his  purchase,  and  if  he 
is  to  be  treated  as  the  equitable  assignee  of  the  mortgage  he 
paid,  having  the  right  to  foreclose,  then  he  is  the  mortgagee 
in  possession  after  condition  broken,  and  the  rents  and  profits 
for  the  five  years  he  has  had  possession  should  have  been 
applied  as  a  credit  on  the  mortgage  debt.  Harper  v.  Ely,  70 
111.  581;  Hosier  v.  Norton,  83  id.  519;  Clark  v.  Finlan,  90 
id.  245. 

Mr.  F.  G.  Cockrell,  for  the  defendant  in  error: 

The  mistake  in  the  description  of  part  of  the  land  in  the 
decree  not  having  been  discovered  until  six  years,  the  remedy 
to  correct  the  mistake  by  motion  or  writ  of  error  is  lost.  The 
mistake  was  merely  a  clerical  error.  Schnell  et  al.  v.  City  of 
Chicago,  38  111.  382;   Ward  v.  Brewer,  19  id.  291. 

Dower  having  been  released  in  the  mortgage,  the  mortgagee 
was  the  legal  owner  of  the  land,  and  upon  condition  broken 
could  maintain  ejectment^     Carroll  v.  Ballance,  26  111.  9. 

The  purchaser  paid  off  the  mortgage,  and  having  the  fee 
to  the  land,  we  think  the  mortgage  merged,  and  under  the 
covenants  of  warranty  in  the  mortgage  the  widow  is  estopped 
from  asserting  dower  in  the  land.  Hoppin  v.  Hoppin,  99  111. 
265 ;  Jones  v.  King,  25  id.  338. 

A  widow  may  estop  herself  from  claiming  dower  in  her 
deceased  husband's  estate,  by  acts.  Collins  v.  Wood,  63  111. 
2S5 ;  Skinner  v.  Newberry,  51  id.  203;  1  Washburn  on  Eeal 
Prop.  205;   Hefner  v.  Vandolah,  57  111.  520. 
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The  fact  that  a  release  was  taken  of  the  mortgage  instead  of 
an  assignment,  cuts  no  figure.     Young  v.  Morgan,  89  111.  199. 

The  cases  cited  to  show  that  no  subrogation  lies,  have  no 
application. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  was  a  palpable  clerical  error  in  the  decree  of  the 
county  court  of  the  sale  of  the  lands,  in  describing  the  twenty- 
acre  tract  as  being  in  range  8,  instead  of  range  7 ;  but  we 
think  the  circuit  court  did  right  in  declining  to  correct  the 
decree  in  that  respect.  The  appropriate  mode  for  the  cor- 
rection of  error  in  a  decree,  is  by  appeal  or  writ  of  error,  or 
upon  motion  or  bill  of  review  in  the  same  court  which  pro- 
nounced the  decree.  We  are  referred  to  no  authority  to 
justify  the  correction  of  the  alleged  error  in  the  decree  of  the 
county  court,  which  is  here  asked,  and  where  there  is  but  mere 
error,  as  in  this  case,  we  are  aware  of  no  precedent  for  the 
exercise  of  the  power,  upon  original  bill,  by  one  court  to  cor- 
rect errors  in  the  judgment  of  another  court, — and  we  take 
the  rule  to  be  the  same  whatever  the  character  of  the  error, 
whether  clerical  or  otherwise. 

In  the  argument  the  claim  of  homestead  is  not  insisted 
upon,  it  being  conceded  that  the  homestead  right  in  the 
premises  has  been  lost  by  abandonment. 

In  respect  to  the  dower  right,  Ave  think  there  was  error  in 
the  decree  in  allowing  the  subrogation  it  did  to  the  rights 
of  the  mortgagee,  and  decreeing  foreclosure  of  the  mortgage 
for  the  sole  benefit  of  Garst.  Upon  the  death  of  Franklin, 
the  mortgagor,  it  was  an  equity  of  redemption  which  de- 
scended to  his  heirs.  His  widow  was  dowable  of  this  equity 
of  redemption.  As  she  joined  her  husband  in  the  mortgage, 
in  claiming  dower  she  would  be  bound  to  contribute  ratably 
toward  the  redemption  of  the  mortgage.  (4  Kent's  Com.  48.) 
But  by  the  decree  rendered,  in  order  to  the  protection  of  her 
interest  she  will  have  to  pay  the  whole  mortgage  debt.     As 
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between  themselves, — the  heirs  and  widow, — in  redeeming, 
it  i would  be  the  duty  of  each  to  contribute  a  ratable  propor- 
tion of  the  redemption  money,  according  to  the  value  of  their 
respective  interests.  The  heirs,  by  paying  oif  the  mortgage 
debt,  should  not  be  permitted  thereby  to  impose  the  whole 
burden  of  redemption  from  the  mortgage  upon  the  widow,  in 
order  for  her  to  avail  herself  of  her  dower  right,  by  compel- 
ling her,  as  under  this  decree,  to  refund  to  them  the  whole 
payment  made.  It  is  only  her  proportional  part  which  she 
should  be  required  to  pay.  Swaine  v.  Ferine,  5  Johns.  Ch. 
4S2 ;  Russell  v.  Austin,  1  Paige,  192;  Woods  v.  Wallace,  10 
Foster,  3S4;  Hartshorne  v.  Hartshorne,  1  Green's  Ch.  349; 
Selb  v.  Montague,  102  111.  446;  Montague  v.  Selb,   106  id.  49. 

By  the  discharge  of  the  mortgage  the  heirs  would  have 
acquired  an  equitable  lien  upon  the  estate,  which  they  might 
hold  against  the  widow  till  she  contributed  her  proportion  of 
the  charge,  according  to  the  value  of  her  interest.  (1  Wash- 
burn on  Eeal  Prop.  (2d  ed.)  1S6.)  This,  we  consider,  was  the 
principle  applying  to  the  facts  of  this  case,  and  not  the  right 
of  subrogation,  which  was  given  by  the  decree.  Garst,  the 
purchaser  at  the  administrator's  sale,  took  but  the  interest  of 
the  decedent  mortgagor  in  the  lands,  and  occupies  the  same 
position  in  this  respect  as  the  heirs.  See  Selb  v.  Montague, 
102  111.  446. 

It  is  contended  that  the  widow  is  estopped  from  claiming 
dower  in  this  case.  There  is  no  doubt  that  it  was  the  under- 
standing of  both  Garst  and  the  administrator,  at  the  time  of 
the  administrator's  sale,  that  the  lands  were  sold  free  from 
every  claim  except  the  mortgage,  and  free  from  the  claim  of 
dower.  Such  understanding  might  be  derived  from  the  state- 
ments made  by  the  administrator  at  the  sale.  But  the  widow 
was  not  present  at  the  "sale.  Any  statements  made  by  the 
administrator  would  not  affect  her  unless  she  authorized  the 
making  of  them.  He  could  not  sell  any  interest  of  the  widow 
without  authority  from  her.     There  is  no  sufficient  evidence 


348         Steinman  v.  Steinman,  Admx.        [Jan. 

Syllabus. 

of  any  such  authority,  or  of  authority  to  make  the  statements 
the  administrator  did.  We  do  not  find  any  element  of  estop- 
pel in  the  case. 

It  is  claimed  that  Garst  should  be  charged  with  the  rents 
and  profits  of  the  land  since  he  took  possession.  This  might 
so  be  on  the  theory  of  the  decree  that  Garst  stood  in  the 
place  of  the  mortgagee,  and  was  entitled  to  have  a  foreclosure 
of  the  mortgage  for  his  own  benefit.  But  such  was  not  the 
condition.  Garst  had  paid  off  and  extinguished  the  mort- 
gage, and  he  went  into  possession  as  full  owner,  subject  only 
to  dower,  and  as  respects  the  right  of  dower  would  be  charge- 
able with  nothing,  as  the  heirs  themselves  would  not  have 
been,  until,  at  least,  there  had  been  a  demand  made  for  the 
assignment  of  dower,  the  statute  giving  damages  from  the 
time  of  the  demand  of  and  refusal  to  assign  dower.  Eev. 
Stat.  1874,  p.  428,  sec.  41. 

The  cross-bill  for  dower  ^should  not  have  been  dismissed. 
The  widow's  ratable  share  of  the  redemption  money  should 
have  been  ascertained,  a  day  given  for  its  payment,  and  on 
failure  thereof  the  cross-bill  should  have  been  dismissed,  but 
on  making  the  payment  dower  should  have  been  assigned. 

The  decree  must  be  reversed,  and  the  cause  remanded  for 
further  proceedings  in  conformity  with  this  opinion. 

Decree  reversed. 


Ernst  H.  Steinman 

v. 

Margaret  Steinman,  Adm'x. 

Filed  at  Mt.  Vernon  January  31,  1883. 

1.  County  court— its  jurisdiction  as  to  matters  relating  to  estates. 
The  county  court  has  express  statutory  jurisdiction,  on  the  application  of  an 
administrator  of  an  estate,  to  inquire  and  determine  whether  another  person 
has  in  his  possession  property  belonging  to  the  estate;  and  such  question  is 
one  purely  of  fact. 
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2.  Appeals — reviewing  question  of  fact  by  this  court.  On  a  trial  bad 
by  the  circuit  court,  without  a  jury,  on  appeal  from  an  order  or  judgment  of 
the  county  court,  in  a  proceeding  to  determine  whether  the  defendant  had  in 
his  possession  property,  etc.,  belonging  to  the  estate  of  a  deceased  person, 
no  instructions  were  asked,  nor  were  any  propositions  of  law  submitted  to 
the  court.  On  appeal  to  the  Appellate  Court  the  judgment  of  the  circuit 
court  was  affirmed.  On  a  further  appeal  to  this  court,  it  was  considered,  as 
no  questions  of  law  were  presented,  and  the  court  was  precluded  from  review- 
ing the  facts,  the  judgment  must  be  affirmed. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Clinton  county ;  the  Hon.  George  W.  Wall,  Judge,  presiding. 

Messrs.  Van  Hoorebeke  &  Ford,  for  the  appellant. 

Messrs.  Murray  &  Andrews,  for  the  appellee. 

Per  Curiam:'  The  statute  conferred  jurisdiction  on  the 
county  court  to  determine  whether  appellant  had  in  his 
possession  property  belonging  to  the  estate  of  Charles  S. 
Steinman,  deceased ;  and  whether  the  property  involved  in 
this  controversy  belonged  to  the  estate  or  to  appellant,  was 
purely  a  question  of  fact,  for  the  determination  of  the  circuit 
court,  before  whom  a  trial  was  had,  without  a  jury,  on  appeal 
from  the  county  court.  The  circuit  court,  upon  the  evidence 
introduced,  found  the  issue  in  favor  of  appellee,  and  that 
judgment  was  affirmed  in  the  Appellate  Court.  On  the  trial 
in  the  circuit  court  no  instructions  were  asked,  nor  were  any 
propositions  of  law  submitted  for  decision.  This  appeal, 
therefore,  presents  no  questions  of  law  for  our  decision,  and 
as  we  are  precluded  by  the  statute  from  considering  contro- 
verted questions  of  fact,  the  judgment  of  the  Appellate  Court 
was  conclusive,  and  will  have  to  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott  dissenting. 
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Mary  E.  Kennedy 

v. 

Lavica  M.  Kennedy  et  al. 

Filed  at  ML  Vernon  January  31,  1883. 

1.  "Wile — ride  of  construction.  In  the  construction  of  a  will  the  princi- 
pal inquiry  is  the  intention  of  the  testator,  from  the  words  used,  and  if  this 
satisfactorily  appears  from  the  will,  it  should  prevail  over  any  artificial  rule 
of  construction. 


2.  Same — devise  of  the  "homestead" — life  estate,  with  power  of 
tion.  A  testator,  being  the  owner  of  six  hundred  and  thirty  acres  of  land, 
forming  one  connected  body  of  land,  upon  which  he  resided,  and  which  he 
cultivated  and  carried  on  as  one  common  farm,  besides  some  disconnected 
tracts,  made  a  devise  to  his  wife,  as  follows:  "I  give  and  bequeath  to  my 
wife,  Mary,  my  homestead,  to  have  and  to  hold  during  her  life,  to  occupy 
and  use  the  same,  or  dispose  of  it,  at  her  will  and  pleasure,  and  use  and 
control  the  proceeds  thereof,  in  lieu  of  her  dower  in  my  real  estate,  and  one 
horse,"  etc.:  Held,  that  the  word  "homestead"  was  not  used  in  the  statutory 
sense,  as  known  in  the  Homestead  Exemption  law,  but  it  was  meant  to  em- 
brace the  entire  farm  upon  which  he  resided,  being  six  hundred  and  thirty 
acres,  but  not  the  detached  tracts;  that  only  a  life  estate  was  given,  and  that 
the  power  of  disposition  in  the  wife  was  limited  to  the  life  estate. 

3.  Executors — circuit  court  not  authorised  to  appoint.  The  appoint- 
ment of  executors  belongs  to  the  jurisdiction  of  the  county  court,  and  when 
one  of  several  executors  dies,  the  circuit  court  should  not  appoint  another 
on  bill  for  construction  of  the  will,  but  should  leave  that  with  the  county 
court. 

Writ  of  Error  to  the  Circuit  Court  of  Washington  county ; 
the  Hon.  Amos  Watts,  Judge,  presiding. 

Mr.  W.  Henry  Moore,  for  the  plaintiff  in  error: 

The  widow  takes  a  life  estate  in  the  homestead.  Johnson 
et  al.  v.  Johnson  et  al.  98  111.  564;  Welschv.  Belleville  Savings 
Bank,  94  id.  191 ;  Weed  v.  Aldrich,  5  Thomp.  &  Cook,  (N.  Y.) 
105. 

As  to  the  meaning  of  the  word  "homestead,  in  a  devise, 
and  its  extent,  see  Gregg  v.  Bostwick,  33  Cal.  220 ;  Hopkins 
v.  Grimes,  14  Iowa,  73. 
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The  power  of  appointment  and  control  of  executors,  and 
general  administration  of  estates,  is  in  the  county  court. 
Bev.  Stat.  chap.  37,  sec.  93 ;  chap.  3,  sec.  38,  and  adminis- 
tration of  estates  generally. 

Messrs.  Hosmer,  Eountree  &  Akins,  for  the  defendants  in 
error : 

The  only  tests  of  a  homestead  are  use  and  value,  which 
the  statute  fixes.     Gregg  v.  Bostwlck,  33  Cal.  220. 

The  tests  of  a  homestead  are  the  same  as  between  the 
claimant  and  a  vendee,  mortgagee,  creditors,  and  the  heirs. 
Estate  o/Delaneij,  27  Cal.  180. 

Kedfield  on  Law  of  Wills,  rule  16,  vol.  1,  page  427,  says, 
"that  words  in  general  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in 
another  can  be  collected,  and  that  other  ascertained."  Kule 
17,  same  page  :  "Where  a  testator  uses  technical  words  he  is 
presumed  to  employ  them  in  their  legal  -sense. "  And  again, 
same  volume,  sec.  3,  page  434 :  "In  seeking  for  the  expressed 
intention  of  the  testator,  his  words  are  to  receive  that  construc- 
tion which  a  long  series  of  decisions  has  attached  to  them, 
unless  it  is  very  certain  they  were  used  in  a  different  sense. " 

See  Fairman  v.  Beal,  14  111.  244 :  "If  land  be  devised  to 
a  person,  with  general  power  to  dispose  of  the  same,  an  estate 
in  fee  simple  passes.  Such  a  power  of  disposition  amounts 
to  an  absolute  gift  of  the  property. "  And  see  Funk  v.  Eggle- 
ston,  92  111.  515,  and  Markillie  v.  Ragland,  77  id.  98,  for  the 
same  doctrine. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

The  principal  object  of  the  bill  in  chancery  in  this  case 
was  to  obtain  a  judicial  construction  of  the  following  clause 
of  the  will  of  Dempsey  Kennedy,  deceased,  viz :  "After  the 
payment  of  all  my  just  debts  and  expenses,  I  give  and  be- 
queath to  my  wife,  Mary,  my  homestead,  to  have  and  to  hold 
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during  her  life,  to  occupy  and  use  the  same,  or  dispose  of  it, 
at  her  will  and  pleasure,  and  use  and  control  the  proceeds 
thereof,  in  lieu  of  her  dower  in  my  real  estate,  and  one  horse 
and  carriage,  and  harness,  two  cows,  all  my  household  and 
kitchen  furniture,  $2000  in  money,  and  my  family  library, 
for  her  own  property."  And  the  particular  in  which  con- 
struction is  sought  respects  the  word  "homestead," — the 
meaning  thereof,  and  what  estate  it  embraces. 

The  will  bears  date  September  6,  1S69.  The  testator  died 
about  the  month  of  October,  1870.  His  wife,  Mary,  was  his 
second  wife,  by  whom  he  had  three  children  living  at  his 
death,  and  she  was  then  about  seventy  years  of  age.  By 
his  first  wife  he  had  five  children,  two  of  whom  were  living 
at  his  death,  and  descendants  of  the  three  others.  The  tes- 
tator, at  the  time  of  the  making  of  his  will  and  of  his  death, 
was  the  owner  of  a  body  of  land  of  about  six  hundred  and 
thirty  acres,  situated  in  Washington  county,  in  this  State, 
and  in  sections  16,  17  and  20,  in  township  2  south,  range  2 
west  of  the  third  principal  meridian, — the  part  in  section  16 
lying  along  the  whole  extent  of  its  west  line ;  the  part  in 
section  17  lying  along  the  whole  extent  of  the  east  line,  and 
the  part  in  section  20  being  the  west  half  of  the  north-east 
quarter,  and  the  east  half  of  the  north-west  quarter.  These 
lands  formed  one  connected  body  of  land,  upon  which  the 
testator  resided,  and  which  he  cultivated  and  carried  on  as 
one  common  farm,  having  owned  the  lands  in  sections  16 
and  17  from  thirty  to  forty  years,  and  the  others  about  fifty- 
nine  years.  His  dwelling  house  and  out-buildings  were  situ- 
ated on  the  west  half  of  the  north-east  quarter  of  section  20. 
There  were  four  tenant  houses  on  the  premises, — one  in  the 
yard  where  the  dwelling  house  stood,  and  the  others  in  differ- 
ent places.  The  testator  also  owned  a  detached  tract  of  one 
hundred  and  forty-five  acres  of  timbered  land  in  the  south- 
east quarter  of  section  5,  in  the  same  township,  and  a  two- 
thirds  interest  in  three  hundred  and  twenty  acres  of  land  in 
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Williamson  county,  and  some  three  or  four  lots  in  Fayette- 
ville.  The  testator  left  no  minor  child,  nor  had  one,  when 
he  made  the  will.  There  were  devises  over  of  the  remainder. 
The  circuit  court  decided  that  Mary  Kennedy,  the  widow,  was 
entitled  only  to  a  homestead  of  the  value  of  $1000,  and 
appointed  three  commissioners  to  set  the  same  off,  who  set 
off  to  the  widow  the  dwelling  house  and  thirty  acres  of  land 
upon  which  it  was  situated,  in  the  west  half  of  the  north-east 
quarter  of  section  20. 

In  support  of  the  decree,  counsel  for  defendants  in  error 
insist  upon  the  application  of  the  rule,  that  where  a  testator 
uses  technical  words  he  is  presumed  to  employ  them  in  their 
legal  sense,  and  contends  that  the  term  "homestead"  in  this 
will  must  be  held  to  mean  the  estate  of  homestead  which  is 
given  by  our  Homestead  Exemption  act.  The  point  of  inquiry 
must  be  the  intention  of  the  testator,  what  did  he  mean  by 
the  term  employed,  and  if  that  be  satisfactorily  ascertained 
from  the  will,  it  should  prevail  over  any  artificial  rule  of 
construction. 

It  would  be  strange  that  a  testator  should  undertake,  under- 
standingly,  to  devise  the  estate  of  homestead  which  is  given 
by  the  Homestead  Exemption  act,  and  that,  too,  in  lieu  of 
dower.  The  law  itself  gives  it,  and  it  would  be  an  idle  act 
to  attempt  to  give  it  by  devise.  And  the  law  gives  dower  as 
well,  and  it  would  not  be  in  the  power  of  a  testator  to  give 
that  estate  of  homestead  in  lieu  of  dower,  or  of  anything  else. 
We  are  of  opinion  that  the  testator  in  this  case  did  not  em- 
ploy the  term  "homestead"  in  the  statutory  sense,  as  known 
in  the  Homestead  Exemption  law,  but  that  he  used  it  in  the 
untechnical,  ordinary  acceptation  of  the  word, — that  he  meant 
by  it  his  home  place,  the  place  upon  which  he  lived.  And 
we  do  not  know  how  we  can  restrict  this  in  extent  to  any 
particular  legal  subdivision,  or  to  any  definite  quantity  of 
land  short  of  the  entire  place  which  was  used  and  occupied 
together, — which  is  to  say,  the  testator  intended  here  to  em- 
23—105  III. 
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brace  his  home  farm,  this  whole  body  of  land  in  sections  16, 
17  and  20,  which  was  all  connected  together,  which  he  lived 
upon,  and  carried  on  as  one  single  farm.  This  would  not 
include  the  detached  tract  in  section  5,  or  any  other  land. 
It  is  only  a  life  estate  which  is  given,  and  the  power  of  dis- 
position mentioned  in  the  clause  under  consideration  is  to 
be  limited  to  the  life  estate.  Boyd  v.  Strahan,  36  111.  355 ; 
Henderson  v.  Blackburn,  104  id.  227. 

We  are  satisfied  with  the  finding  that  no  waste  had  been 
committed. 

Three  executors  of  the  will  were  appointed.  The  bill  rep- 
resents that  one  has  died ;  that  since  his  death  it  has  been 
impossible  to  transact  any  business,  on  account  of  one  of  the 
two  remaining  executors  refusing  to  act ;  that  the  will  requires 
the  cooperation  of  two  executors,  and  the  appointment  of  an 
executor  in  place  of  the  one  deceased  is  asked.  The  decree 
makes  appointment  of  another  executor.  The  appointment 
of  executors  belongs  to  the  jurisdiction  of  the  court  of  probate, 
(the  county  court,)  and  we  think  it  should  have  been  left  with 
that  court  to  make  such  appointment. 

The  decree  of  the  circuit  court  is  reversed,  and  the  cause 
remanded  for  further  proceedings  in   conformity  with  this 

°Pinion'  Decree  reversed. 


Sallie  G.  Owens  et  al. 

v. 

Eussell  Crossett. 

Filed  at  Mt.  Vernon  January  31, 1883. 

1.  Injunction — to  prevent  a  trespass.  An  injunction  will  not  lie  to 
prevent  a  simple  trespass  to  property,  consisting  of  a  single  act,  where  the 
person  committing  or  threatening  the  trespass  is  able  to  respond  in  damages; 
but  if  he  is  insolvent,  and  trespasses  of  a  grave  character  are  threatened  to  be 
repeated,  equity  will  interfere  to  prevent  the  wrong  by  restraining  the  threat- 
ened trespass. 


1SS3.]  Owens  et  al.  v.  Crossett.  355 

Syllabus. 

2.  "Where  a  party,  claiming  to  act  as  a  road  commissioner,  had  removed 
complainant's  fences  a  considerable  number  of  times,  claiming  they  were 
obstructions  to  a  public  road,  and  had  said  he  would  remove  them  as  often 
as  replaced,  and  he  had  no  property  subject  to  execution,  and  the  proofs 
failed  to  show  the  road  was  in  fact  located  over  the  place  in  dispute,  it  was 
held,  that  the  case  fell  within  the  exception  to  the  general  rule,  and  that  a 
court  of  equity  had  jurisdiction  to  enjoin  the  defendant  from  again  removing 
such  fences,  for  the  reasons  there  was  no  adequate  remedy  at  law,  and  to 
prevent  multiplicity  of  suits. 

3.  Highway — party  removing  fences  must  show  they  are  on  the  road. 
A  party  attempting  to  justify  the  removal  and  threatened  removal  of  fences 
on  the  ground  they  are  on  a  legally  established  road,  must  not  only  prove  the 
establishment  of  the  road,  but  also  that  such  road  was  established  and  located 
at  the  precise  places  where  the  fences  are  built. 

4.  Same — proof  of,  by  user  for  twenty  years.  Evidence  tending  to  prove 
that  a  road  had  been  traveled  over  uninclosed  prairie  land  for  forty  years,  in 
a  general  direction,  but  the  line  of  travel  varying  considerably,  and  had  been 
changed  within  twenty  years  past,  is  insufficient  to  show  a  road  by  user  or 
prescription  over  a  particular  place  in  question,  so  as  to  justify  a  road  com- 
missioner in  removing  fences  placed  thereon. 

5.  Because  a  road  is  traveled,  or  even  legally  established,  does  not  author- 
ize a  road  commissioner  to  open  or  remove  fences  not  within  the  boundaries 
of  the  road.  His  power  to  act  is  confined  within  the  limits  of  the  road,  and 
to  obstructions  within  those  limits,  and  where  he  attempts  to  justify  such  a 
removal  he  must  prove  that  his  acts  were  done  between  the  outer  lines  of 
the  road. 

6.  Evidence — of  field  notes,  to  shoiv  location  of  a  road.  To  prove  the 
establishment  and  location  of  a  public  road  by  commissioners  appointed  by 
an  act  of  the  legislature  in  1847,  some  field  notes  were  read  in  evidence, 
purporting  to  be  those  of  the  surveyor,  dated  in  1847,  with  certain  pages  cut 
out.  The  county  clerk  testified  that  he,  on  search,  had  not  been  able  to  find 
in  his  office  any  record  of  the  road  across  a  particular  tract  of  land,  and  that 
the  paper  purporting  to  be  the  field  notes  was  handed  to  him  by  a  person 
collecting  materials  for  a  history  of  the  county.  There  was  no  evidence  of 
its  authenticity,  or  how  the  person  giving  it  to  the  clerk  became  possessed  of 
it,  or  that  it  was  ever  filed  as  a  part  of  the  records  establishing  the  road,  or 
that  the  person  making  it  was  surveyor  of  the  county,  or  was  appointed  by 
the  commissioners  to  make  the  survey,  and  there  was  no  proof  of  the  signa- 
ture of  the  surveyor,  or  that  the  notes  were  ever  filed  or  intended  to  be  fi]ed: 
Held,  that  the  evidence  was  not  proper,  and  was  inadmissible. 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
George  W.  Wall,  Judge,  presiding. 
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Mr.  William  Walker,  and  Mr.  Henry  C.  Goodnow,  for  the 
appellants : 

Injunction  is  a  proper  remedy  to  enjoin  a  continuous  tres- 
pass. Smith  v.  Bangs,  15  111.  400  ;  Smith  v.  Price,  39  id.  28  ; 
City  of  Peoria  v.  Johnson,  56  id.  48;  Mclntyre  v.  Story  et  al. 
SO  id.  127. 

The  act  of  1847  is  in  violation  of  sections  8  and  11,  of 
article  8,  of  the  constitution  of  1818,  that  "no  citizen  shall 
be  deprived  of  his  property  without  due  process  of  law,  nor 
without  just  compensation."  The  terms  "law  of  the  land," 
and  "due  process  of  law,"  are  synonymous.  Reynolds  v. 
Baker,  6  Cold.  221;  State  v.  Statin,  6  id.  234;  Bullock  v. 
Geomble,  45  111.  218. 

Those  terms  mean  a  general  public  law,  equally  binding  on 
all  members  of  the  State.  Vaughn  v.  Haddell,  2  Yerg.  260 ; 
Walby  v.  Kennedy,  id.  554;  State  Bank  v.  Cooper,  id.  599; 
Jones  v.  Perry,  10  id.  59. 

To  give  the  public  a  right  by  user  to  a  road,  the  user  must 
be  adverse.     3  Kent,  419. 

There  can  be  no  adverse  user  so  long  as  the  owner  has  no 
desire  or  occasion  to  use  the  land.  Warren  v.  Jacksonville, 
15  111.  236;  Kyle  v.  Town  of  Logan,  87  id.  67. 

Mr.  M.  Scileffer,  and  Mr.  T.  E.  Merritt,  for  the  appellee  : 

The  use  of  land  for  a  highway  for  a  period  of  twenty  years 
is  sufficient  to  establish  the  existence  of  the  highway.  Daniels 
v.  People,  21  111.  439  ;  Town  of  Lewistown  v.  Proctor,  27  id.  414. 

A  public  road  may  be  established  by  user  as  well  as  by  the 
record  of  its  being  laid  out,  and  the  evidence  of  such  user 
may  be  by  parol.  Commonwealth  v.  Low,  3  Pick.  412  ;  Green 
v.  Canaan,  29  Conn.  167;  Folger  v.  Worth,  19  Pick.  108; 
Washburn  on  Easements  and  Servitudes,  173. 

The  failure,  if  any,  to  file  the  plat  in  Marion  county,  should 
not  vitiate  the  action  of  the  commissioners.  This  was  merely 
directory.     School  Directors  v.  School  Directors,  73  111.  249. 
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Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  by  appellants,  to  enjoin 
appellee  from  removing  the  fence  on  the  opposite  sides  of  a 
field,  where  it  is  claimed  a  road  enters  and  passes  through  the 
field.  Complainants  deny  that  there  is  any  regular,  legally 
laid  out  or  established  road  that  passes  through  the  field, 
and  defendant  claims  there  is,  and  justifies  his  acts  on  the 
ground  that  he  is  a  road  commissioner,  and  has  the  right, 
and  that  it  is  his  duty,  to  remove  the  fence  as  an  obstruction, 
and  keep  the  road  open  and  free  to  travel  by  the  public. 
These  are  the  grounds  of  the  controversy. 

It  is  first  urged  in  affirmance  of  the  decree  dismissing  the 
bill,  that  it  will  not  lie  to  enjoin  a  trespass.  Such  is  undoubt- 
edly the  rule  where  it  is  a  simple  trespass  to  property,  and 
is  but  a  single  act,  and  the  person  committing  or  threatening 
the  trespass  is  able  to  respond  in  damages ;  but  where  he  is 
insolvent,  and  repeated  trespasses  of  a  grave  character  are 
threatened  to  be  repeated,  equity  will  interfere  to  prevent 
the  wrong,  by  restraining  the  threatened  trespass.  Here,  the 
fence  had  been  removed  a  considerable  number  of  times,  and 
it  is  admitted  that  defendant  had  said  he  would,  and  intended 
to,  remove  it  as  often  as  it  should  be  replaced,  and  that  he 
has  no  property  subject  to  execution.  This  brings  the  case 
within  the  exception  to  the  general  rule,  and  authorized  the 
court  to  entertain  jurisdiction  of  the  case,  because  there  was 
not  an  adequate  remedy  at  law,  and  also  to  prevent  a  multi- 
plicity of  suits  at  law. 

Appellee  has  endeavored  to  establish  his  defence  by  show- 
ing that  the  road  was  located  and  established  by  commis- 
sioners appointed  by  the  act  of  the  legislature,  adopted  the 
27th  of  February,  1847.  (Sess.  Laws,  93.)  .  Also,  by  proof 
that,  under  the  appointment  of  commissioners  by  the  county 
commissioners'  court,  at  its  September  term,  1842,  a  road 
was  located,  and  is  established,  of  which  the  portion  in  con- 
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troversy  is  a  part,  and  further,  that  the  road  is  established 
by  user  as  a  public  highway  for  twenty  years  or  more.  The 
claim  that  this  portion  of  the  road  is  any  part  of  that  located 
by  the  county  commissioners'  court,  in  1842,  is  not  shown. 
There  is  no  evidence  showing,  or  tending  to  show,  where  that 
road  was  in  fact  located.  The  general  direction  no  doubt 
appears,  but  there  is  no  evidence  that  it  passed  over  any  por- 
tion of  the  land  of  appellants.  For  aught  that  appears,  it 
may  not  have  passed  within  miles  of  this  road  at  that  point. 
It  devolved  on  appellee  not  only  to  prove  that  the  road  was 
established,  but  that  it  was  at  the  precise  places  where  he 
removed  the  fence,  to  establish  this  defence.  This  he  has 
clearly  failed  to  do. 

Has  appellee  proved  that  this  is  a  part  of  the  road  located 
by  the  commissioners  appointed  by  the  General  Assembly? 
The  proof  shows  that  they  located  a  road,  but  it  does  not 
show  that  this  is  any  part  of  that  road.  Some  field  notes 
were  read  in  evidence,  purporting  to  be  connected  with  the 
location  of  a  road  by  the  commissioners  appointed  by  the  act 
of  February  27,  1S47,  and  purporting  to  be  signed  by  Seth 
Fuller,  surveyor  of  Bond  county,  and  bearing  date  the  19th 
day  of  August,  1817.  The  paper  has  the  file  mark  of  the 
county  clerk  of  Marion  county,  on  the  14th  day  of  Novem- 
ber, 1881,  but  it  is  not  signed.  It  also  appears  that  pages 
21  and  22  of  these  notes  of  the  survey  had  been  cut  out. 
The  county  clerk  of  Marion  county  swears  that  he  had 
searched,  but  had  been  unable  to  find  any  record  of  a  road 
running  across  this  land,  in  his  office ;  that  the  paper  pur- 
porting to  be  the  field  notes  of  the  survey  of  the  road  located 
by  the  commissioners  under  the  act  of  1847,  was  handed  to 
him  by  a  person  who  was  collecting  facts  from  which  to  write 
a  history  of  the  county,  who  had  been  searching  among  old 
papers  pertaining  to  his  office.  There  was  no  evidence  of 
its  authenticity, — not  even  the  evidence  of  the  person  who 
handed  it  to  the  clerk  as  to  how  he  became  possessed  of  it, 
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or  that  it  was  ever  filed  as  a  part  of  the  records  establishing 
the  road  of  which  it  purports  to  be  a  survey.  There  is  no 
evidence  Fuller  ever  lived  in  or  was  the  surveyor  of  Bond 
county,  or  if  he  did  live  in  that  county,  that  he  was  appointed 
by  the  commissioners  to  make  the  survey,  nor  is  his  signature 
proved  to  be  genuine,  nor  is  there  the  slightest  proof  that  the 
commissioners  intended  the  paper  to  be  filed,  or  that  it  ever 
was  his  purpose  to  or  that'  he  did  file  it.  We  have  but  the 
paper,  without  knowing  by  whom  made,  or  the  purpose  for 
which  it  was  made,  or  in  whose  custody  it  has  remained. 
This  falls  far  short  of  legitimate  evidence,  and  was  not  ad- 
missible. It  does  not  matter,  therefore,  whether  these  field 
notes  call  for  a  road  across  this  land  at  the  place  traveled 
as  a  road,  or  not,  as  the  field  notes  are  not  proved  to  have 
been  made  according  to  the  requirements  of  the  law,  or  to  be 
authentic.  There  is  nothing  to  show  they  are  not  fabricated, 
or  were  made  for  other  purposes  than  to  be  filed  as  evidence 
of  the  place  where  the  road  was  located. 

As  to  the  claim  of  user,  there  is  a  large  amount  of  evidence, 
extending  back  more  than  forty  years.  It  tended  to  prove,  and 
does  prove,  that  there  has  been  a  road  traveled  in  the  general 
direction,  and  near  to  where  appellee  claims  it  was  located ; 
but  there  is  little,  if  any,  that  proves  or  tends  to  prove  that 
the  travel  has  ever  been,  or  now  is,  within  the  lines  within 
which  it  was  located,  or  within  the  same  lines  traveled  for 
twenty  years.  In  fact,  the  decided  preponderance  is,  that 
the  line  of  travel  has  constantly  varied,  and  that  it  is  more 
than  the  width  of  the  road,  as  claimed  to  have  been  laid  out, 
from  where  it  was  formerly  traveled,  and  these  changes  have 
been  made  within  less  than  that  period.  Again,  this  portion 
of  the  road  ran  through  uninclosed  prairie  lands,  and  the 
people  traveled  as  they  chose,  not  being  confined  to  any  defi- 
nite track.  The  evidence  not  only  fails  to  prove  that  the 
road  was  traveled  at  the  places  where  appellee  removed  the 
fence,  continuously  for  twenty  years,  but  it,  to  our  minds, 
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satisfactorily  proves  that  it  was  not  thus  traveled.  Because 
a  road  is  traveled,  or  even  legally  established,  that  does  not 
authorize  a  road  commissioner  to  open  or  remove  fences  not 
within  the  boundaries  of  the  road.  His  power  to  act  is  con- 
fined to  the  territory  of  the  road,  and  to  obstructions  within 
that  territory ;  and  when  he  justifies,  he  must  prove  that  his 
acts  were  done  between  the  outer  lines  of  the  road.  The 
evidence  shows  that  the  road  authorities  made  diligent  search 
for  the  evidence  that  a  road  was  located  on  this  land,  but 
were  unable  to  find  any  to  prove  the  fact,  and  they  believed 
that  none  existed,  or  if  it  did,  there  was  no  evidence  of  the 
fact,  and  for  that  reason,  and  to  accommodate  public  travel, 
compromised,  and  took  from  appellants  a  strip  for  the  pur- 
pose, on  one  side  of  the  land,  and  agreed  to  abandon  the  old 
traveled  way.  A  road  may  no  doubt  be  acquired  over  unin- 
closed  prairie  land  by  user,  but  it  is  more  difficult  to  confine 
the  travel  continuously  over  precisely  the  same  track  or  line 
of  travel,  and  even  when  that  is  done,  it  is  more  difficult  of 
proof,  than  when  confined  by  lanes,  or,  when  in  the  timber,  by 
trees,  and  other  objects  that  confine  travel  within  the  bound- 
ary lines  of  the  road.  But  in  all  cases,  to  establish  the 
justification  of  removing  obstructions,  it  must  be  shown  that 
they  are  actually  within  those  lines. 

All  the  evidence  considered,  we  are  clearly  of  opinion  that 
appellee  failed  to  establish  a  right  to  remove  or  break  down 
the  fence,  as  he  claimed  a  right  to  do,  and  the  court  below 
erred  in  dismissing  the  bill,  and  the  decree  must  be  reversed 
and  the  cause  remanded. 

Decree  reversed. 
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Bobert  E.  Allen 

v. 

George- W.  Bowen  et  al. 

Filed  at  Mt.  Vernon  January  31,  1883. 

Will — sufficiency  of  description.  A  description  of  property  devised,  as 
"my  house  and  lot  in  the  town  of  Patoka,  Illinois,"  is  sufficient  to  pass  the 
property.  It  is  capable  of  exact  identification  and  location,  from  being  named 
as  the  testator's  house  and  lot  in  that  town;  and  with  proof  that  the  testator 
owned  a  house  and  lot  in  such  town,  which  lot  is  the  north  two-thirds  of 
lot  12,  in  block  10,  railroad  addition  to  the  town  of  Patoka,  Illinois,  and  never 
owned  any  other  house  and  lot  in  that  town,  the  description  is  rendered  cer- 
tain, and  such  description  will  not  be  vitiated  by  an  attempt  in  the  will  to 
give  a  further  description,  in  which  the  lot  is  misdescribed  as  lot  19  instead 
of  lot  12.  The  misdescription,  in  such  case,  may  be  disregarded,  under  the 
maxim  "falsa  demonstratio  non  nocet." 

Appeal  from  the  Circuit  Court  of  Marion  county ;  the  Hon. 
Amos  Watts,  Judge,  presiding. 

Mr.  Henry  C.  Goodnow,  for  the  appellant : 

The  first  description  in  the  will  is  sufficient  to  pass  the  title 
to  the  house  and  lot,  upon  the  premises  being  identified  by 
extrinsic  evidence ;  and  the  addition  of  the  false  description 
does  not  vitiate  the  good  one.  Falsa  demonstratio  non  nocet, 
applies.  Broom's  Legal  Maxims,  (5th  Am.  eel.  from  3d  Lon- 
don ed.)  top  page  422 ;  Sharp  v.  Thompson,  100  111.  450 ; 
Grlscom  v.  Evans,  40  N.  J.  402 ;  Dreiv  v.  Drew,  8  N.  H.  489. 

The  proof  showed  that  Ann  Quinn  never  owned  but  one 
house  and  lot  in  Patoka,  Illinois,  which  she  had  at  the  time 
of  her  death,  and  that  it  was  lot  12,  block  10,  instead  of 
lot  19,  block  10,  found  by  the  court. 

Mr.  J.  B.  Kagy,  and  Mr.  H.  C.  Feltman,  for  the  appellees : 
The  introduction  of  the  will,  as  admitted  to  probate,  in 
evidence,  shows  the  lot  to  be  lot  19.     This,  we  think,  is  a 
fatal  variance.     Wise,  Admr.  v.  Twiss,  Admr.  54  111.  304. 
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There  is  no  ambiguity  on  the  face  of  the  will  in  the  descrip- 
tion of  the  subject  of  bequest,  taken  as  a  whole.  The  terms 
are  clear  and  distinct,  and  can  not  be  contradicted  by  evidence 
de  hors  the  will.  Chappell  v.  Avery,  6  Conn.  34;  Ferrer  v. 
Ayers,  5  Pick.  407 ;  Avery  v.  Chappell,  6  Conn.  270 ;  Corn- 
stock  v.  Hadlyne,  8  id.  254;  Kurtz  v.  Hibner,  55  111.  514; 
1  Jarman  on  Wills,  (3d  Am.  ed.)  top  page  326 ;  also,  pages 
352,  355,  525. 

Appellant  insists  there  are  two  descriptions :  First,  that 
included  in  the  first  clause  by  the  words  "my  house  and  lot," 
etc. ;  and  second,  by  the  words  "lot  19,"  etc.  If  this  be  so, 
a  latent  ambiguity  arises  on  the  words  "my  house  and  lot," 
and  evidence  is  necessary  to  show  what  property  is  compre- 
hended by  the  words  employed.  The  testatrix,  by  the  will 
itself,  in  the  next  clause  defines  it  as  lot  19.  Her  words  can 
not  be  contradicted,  expressio  unius  est  exclusio  alterius.  See 
authorities  above. 

When  clauses  are  repugnant,  the  later  modifies  the  former. 
Brownfield  v.  Wilson,  78  111.  467. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  suit  in  ejectment,  to  recover  the  possession  of 
the  north  two-third  parts  of  lot  12,  block  10,  railroad  addi- 
tion to  the  town  of  Patoka,  Illinois,  wherein,  upon  trial  with- 
out a  jury,  the  court  below  rendered  judgment  in  favor  of  the 
defendants,  and  the  plaintiff  appealed.  The  plaintiff  claims 
title  under  the  will  of  Ann  Quinn,  deceased,  and  the  defend- 
ants by  purchase  from  the  heirs  of  Ann  Quinn. 

The  clause  in  the  will  of  Ann  Quinn,  as  it  appeared  at  the 
time  the  will  was  offered  for  probate,  was  as  follows  :  "I  give 
and  bequeath  to  my  grand-son,  Eobert  E.  Allen,  of  Clinton, 
Indiana,  my  house  and  lot  in  the  town  of  Patoka,  Illinois, 
known  and  described  as  follows :  the  north  two-third  parts 
of  lot  No.  12,  block  No.  10,  railroad  addition  to  the  town  of 
Patoka." 
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On  an  appeal  by  defendant  Nancy  Hall  from  the  allowance 
of  this  will  to  probate  by  the  county  court,  to  the  circuit  court 
of  Marion  county,  the  circuit  court,  in  allowing  the  will  to 
probate,  found  that  the  will,  since  its  execution,  had  been 
altered  by  some  one  other  than  the  testatrix,  by  a  change  of 
the  description  of  the  lot  from  lot  19  to  lot  12,  and  ordered 
that  the  altered  figure  should  be  read  as  originally  written, 
and  that  the  will  should  be  recorded  as  the  same  was  origi- 
nally written,  the  number  used  to  designate  the  lot  being  19. 
There  is  no  evidence  by  whom  the  alteration  was  made. 

Beading  this  clause  of  the  will,  then,  as  it  was  originally 
written,  and  as  admitted  to  probate  and  recorded,  the  descrip- 
tion is  :  "the  north  two-third  parts  of  lot  No.  19,  block  No.  10, 
railroad  addition  to  the  town  of  Patoka, "  whereas  the  lot  sued 
for  is  lot  12,  block  10. 

Proof  was  made  that  Ann  Quinn  owned  a  house  and  lot  in 
the  town  of  Patoka,  which  lot  was  the  north  two-third  parts 
of  lot  12,  block  10,  railroad  addition  to  the  town  of  Patoka, 
Illinois,  and  that  that  was  the  only  house  and  lot  she  ever 
owned  in  the  town.  There  is  no  doubt  what  the  subject  of 
the  devise  was.  It  was,  "my  house  and  lot  in  the  town  of 
Patoka,  Illinois."  This  description,  alone,  was  sufficient  to 
carry  the  title  to  the  property.  It  was  capable  of  exact  iden- 
tification and  location,  from  being  named  as  the  testatrix' 
house  and  lot  in  the  town  of  Patoka,  Illinois,  and  by  the 
proof  made  was  rendered  certain  as  being  lot  12.  Under- 
taking, in  this  clause  of  the  will,  to  describe  the  subject  of 
devise  further,  by  the  number  of  the  lot,  was  but  an  attempt 
to  give  an  additional  particular  of  description  of  the  property. 
In  this  respect  of  the  lot's  number  there  was  a  misdescription, 
it  being  described  as  lot  19  instead  of  lot  12  ;  but  this  will  not 
vitiate,  and  will  be  disregarded,  when  otherwise  it  appears, 
unmistakably,  what  was  the  subject  matter  attempted  to  be 
described.     If  the  instrument  defines,  with  convenient  cer- 
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addition  will  not  vitiate  it.  (3  Washburn  on  Eeal  Prop.  344.) 
The  rule  in  this  respect  is  familiar,  being  expressed  by  the 
maxim,  "falsa  demonstratio  non  nocet." 

The  judgment  is  reversed  and  the  cause  remanded. 

Judgment  reversed. 


The  Wabash,  St.  Louis  and  Pacific  Eailway  Company 

v. 
Louisa  J.  Shacklet,  Adm'x.  • 

Filed  at  Mt.  Vernon  January  31,  1883. 

1.  Pleading  and  evidence — immaterial  averment.  In  an  action  by 
an  administrator  to  recover  damages  for  causing  the  death  of  the  intestate  by 
negligence,  the  averment  that  the  deceased,  at  the  time  of  the  accident,  was 
exercising  due  care  and  diligence,  whether  necessary  or  not,  when  traversed 
by  the  general  issue  can  not  he  treated  as  an  immaterial  allegation,  and  must 
be  sustained  by  the  evidence. 

2.  Negligence — contributory  negligence — instructions.  "Where  the  want 
of  negligence  on  the  part  of  one  killed  by  a  collision  of  two  railroad  trains  is 
averred  and  put  in  issue,  it  is  error  for  the  court,  in  instructions,  to  ignore 
this  issue,  where  none  others  are  given  on  the  other  side  to  cure  such  omis- 
sion. 

3.  If,  in  such  case,  there  was  no  evidence  whatever  of  the  negligence  of 
the  deceased,  the  judgment  in  favor  of  the  plaintiff  ought  not  to  be  reversed 
for  such  faulty  instructions;  but  where  the  proof  shows  that  a  shipper  of 
stock  took  his  position  upon  the  front  of  an  engine,  and  while  in  such  situa- 
tion, on  a  colliding  of  trains,  was  struck  and  injured,  it  can  not  be  said  the 
evidence  fails  to  show  any  negligence  on  his  part. 

4.  Although  a  shipper  of  stock  on  a  railway  train  may  be  rightfully  upon 
any  part  of  such  train,  as  regards  such  company  which  is  carrying  his  stock 
to  a  stock  yard,  still  such  right  will  not  relieve  him  from  the  duty  of  using 
due  care  to  protect  himself  from  injury  from  another  company's  train  col- 
liding with  the  same,  where  such  other  company  is  sought  to  be  held  liable 
for  his  death  occasioned  by  the  collision. 

5.  Where  a  shipper  of  stock,  in  going  into  stock  yards,  in  company  with 
five  or  six  other  persons,  rides  on  the  front  of  the  engine,  all  of  whom  except 
him,  seeing  a  backing  train  on  the  same  track,  jump  off,  and  thus  escape 
injury,  but  he  does  not,  and  is  killed  on  a  collision  of  the  trains,  the  question 
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of  negligence  arising  on  his  failure  to  jump  off  and  save  himself  is  a  question 
of  fact,  which  should  be  submitted  to  the  jury,  under  proper  instructions,  in 
an  action  to  recover  for  his  death,  and  an  instruction  ignoring  this,  not  cured 
by  others,  is  erroneous. 

6.  Same — liability  when  injury  is  caused  by  the  negligence  of  two  rail- 
road companies.  Where  a  passenger  on  a  railway  train  is  injured  by  the 
mutual  negligence  of  the  servants  of  the  company  on  whose  train  he  is  right- 
fully traveling,  and  of  the  servants  of  another  company  with  whom  he  has 
no  contract,  there  being  no  fault  or  negligence  on  his  part,  he  or  his  personal 
representative  may  maintain  an  action  against  either  company  in  default,  and 
will  not  be  restricted  to  an  action  against  the  carrier  company  on  whose  train 
he  was  traveling. 

7.  Action — parties — election  to  sue  all  or  any  of  several  wrong -doers. 
Where  one  has  received  an  actionable  injury  at  the  hands  of  two  or  more 
wrong-doers,  all,  however  numerous,  are  severally  liable  to  him  for  the  full 
amount  of  damages  occasioned  by  such  injury,  and  the  plaintiff  in  such  case 
has  his  election  to  sue  all  jointly,  or  to  sue  each  or  any  one  of  the  wrong- 
doers. 

8.  Same — by  foreign  administrator.  A  foreign  administrator  may  main- 
tain an  action  in  this  State  against  a  railway  company  to  recover  damages  for 
causing  the  death  of  the  intestate  through  negligence. 

9.  Same — nature  of  action  for  injury.  Where  a  passenger  on  a  railway 
train  is  injured  by  a  collision  of  his  train  with  another,  through  the  mutual 
negligence  of  both  companies,  he  exercising  due  care,  he  can  not  maintain 
an  action  ex  contractu  against  the  company  owning  the  rival  train;  but  this 
furnishes  no  reason  why  he  may  not  maintain  an  action  ex  delicto  against  it. 

10.  Passenger — entitled  to  protection  against  injury  from  all  persons. 
The  law  extends  to  a  passenger  on  a  railway  train  or  other  public  conveyance 
the  same  protection  against  fraud,  force  and  negligence,  that  it  does  to  any 
one  else.  By  assuming  the  relation  of  a  passenger  he  neither  expressly  nor 
impliedly  waives  that  indemnity  against  injury  which  the  law  gives  him. 

11.  Instructions — when  one  does  not  cure  error  in  another.  Where 
the  court  gives  two  instructions,  the  one  correct,  but  the  very  reverse  of  the 
other,  which  is  erroneous,  the  correct  instruction  will  not  cure  the  error  in 
the  other,  as  the  jury  have  no  means  of  determining  which  is  correct. 

12.  Personal  rights — defined  and  distinguished.  The  general  right 
of  a  citizen  to  security  of  life  and  limb,  and  indemnity  against  personal 
injuries  occasioned  by  the  negligence,  fraud  or  violence  of  others,  is  a  right 
in  rem,  as  distinguished  from  a  right  in  personam,  growing  out  of  contract. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  City  Court  of  East 
St.  Louis ;  the  Hon.  Charles  T.  Ware,  Judge,  presiding. 
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Mr.  G.  B.  Burnett,  and  Mr.  Frank  W.  Burnett,  for  the 
appellant : 

The  judgment  should  be  reversed  because  plaintiff's  instruc- 
tions ignore  the  question  of  ordinary  care  by  the  deceased. 
Chicago  and  Northwestern  R.  R.  Co.  v.  Dimmick,  96  111.  42; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Harwood,  80  id. 
88 ;  Chicago,  Burlington  and  Qiiincy  R.  R.  Co.  v.  Payne,  49 
id.  499 ;  Chicago,  Burlington  and  Qiiincy  R.  R.  Co.  v.  Lee, 
60  id.  502 ;  Chicago  and  Northwestern  R.  R.  Co.  v.  Simonson, 
54  id.  504;  Illinois  Central  R.  R.  Co.  v.  Moffit,  67  id.  431; 
Illinois  Central  R.  R.  Co.  v.  Herrington,  83  id.  510 ;  Chicago 
and  Alton  R.  R.  Co.  v.  Pennell,  94  id.  42;  JVabash  Ry.  Co.  v. 
Hunt,  91  id.  406;  Chicago  Packing  Co.  v.  Tipton,  87  id.  547; 
Illinois  Linen  Co.  v.  Hough,  91  id.  63 ;  Stratton  v.  Central 
Horse  Ry.  Co.  95  id.  25. 

As  the  deceased  was  a  passenger  of  the  transit  company, 
whose  negligence  contributed  to  the  injury,  the  plaintiff  can 
not  recover  from  appellant  unless  the  negligence  of  the  tran- 
sit company  was  slight  in  comparison  with  that  of  appellant. 
City  of  Joliet  v.  Seward,  86  111.  406 ;  Toledo,  Wabash  and 
Western  Ry.  Co.  v.  Miller,  76  id.  278 ;  Toledo,  Wabash  and 
Western  Ry.  Co.  v.  Grable,  88  id.  443  ;  Lockhart  v.  Lichtcn- 
thaler,  46  Pa.  St.  151;  Lake  Shore  and  Michigan  Southern 
R.  R.  Co.  v.  Miller,  25  Mich.  274 ;  Smith  v.  Smith,  2  Pick. 
621 ;  Houfe  v.  Fulton,  29  Wis.  296 ;  Pridcaux  v.  Mineral 
Point,  43  id.  513;  Forkstown  v.  King,  84  Pa.  St.  230;  Payne 
v.  Chicago  Ry.  Co.  39  Iowa,  525 ;  C.  C.  d  C.  R.  R.  Co.  v. 
Terry,  8  Ohio  St.  570;  Puterbaugh  v.  Reason,  9  id.  484; 
Brown  v.  New  York  Central  R.  R.  Co.  31  Barb.  335 ;  Thoro- 
good  v.  Bryan,  65  Eng.  C.  L.  114;  Catlin  v.  Hill,  id.  123; 
Child  v.  Hearn,  L.  B.  9  Exch.  176;  Wharton  on  Negligence, 
sec.  395 ;  Cooley  on  Torts,  684,  140. 

It  was  error  to  instruct  the  jury  that  if  both  companies 
were  negligent,  the  plaintiff  might  recover  from  either.    Yeazel 
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v.  Alexander,  5S  111.  254 ;  Chicago  and  Nortliwestern  Ily.  Co. 
v.  Scates,  90  id.  5S6 ;  Cooley  on  Torts,  133,  140;  Wharton 
on  Negligence,  sec.  395. 

Appellee,  as  foreign  administratrix,  is  not  entitled,  under 
the  statute,  to  maintain  this  action.  Hurd's  Stat.  1880,  chap. 
3,  sec.  42;  People  v.  Peck,  3  Scam.  118;  Judy  v.  Allington, 
11  111.  211;  City  of  Chicago  v.  Major,  18  id.  349;  Illinois 
Central  R.  R.  Co.  v.  Cragin,  71  id.  177. 

Mr.   Waldo  P.   Johnson,    and  Mr.   M.   Millard,   for    the 

appellee : 

There  being  no  doubt  as  to  the  defendant's  negligence,  the 
giving  or  refusing  of  instructions  working  no  injury  will  not 
reverse.  Andes  Ins.  Co.  v.  Fish,  71  111.  620 ;  Schwartz  v. 
Schwartz,  26  id.  81;  Ryan  et  al.  v.  Donnelly,  71  id.  101. 

Errors  in  instructions,  where  the  verdict  does  justice,  are 
no  ground  for  a  reversal.  Potter  v.  Potter,  '41  111.  81 ;  Jar- 
rard  v.  Harper,  42  id.  457;  Murray  v.  Haverty,  70  id.  318; 
White  v.  Stanhro,  73  id.  575 ;  Hall  v.  Sronfe,  52  id.  421  ; 
Strohm  v.  Hayes,  70  id.  41 ;  Huhner  v.  Feige,  90  id.  208. 

As  to  whether  the  negligence  of  a  third  party  can  be 
imputed  to  the  plaintiff,  and  defeat  a  recovery  against  one 
whose  failure  of  duty  was  the  proximate  cause  of  the  injury, 
is  not  beyond  dispute.  The  better  doctrine  seems  to  be  to 
limit  this  rule  to  cases  where  there  is  such  a  personal  rela- 
tion as  fairly  to  make  the  plaintiff  responsible  for  the  other's 
conduct.  Dyer  v.  Erie  Ry.  Co.  71  N.  Y.  288 ;  Chapman  v. 
New  Haven  R.  R.  Co.  19  id.  341 ;  Bennett  v.  New  Jersey  R.  R. 
Co.  36  N.  J.  225 ;  Danville  Turnpike  Co.  v.  Stewart,  2  Mete. 
(Ky.)  119  ;  Louisville  R.  R.  Co.  v.  Case's  Admr.  9  Bush,  728  ; 
Shearman  &  Eedfield  on  Negligence,  48 ;  Wharton  on  Negli- 
gence, sec.  395. 

A  foreign  administrator  may  maintain  the  action.  Blinois 
Central  R.  R.  Co.  v.  Cragin,  71  111.  177. 
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Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

This  is  an  appeal  from  the  Appellate  Court  for  the  Fourth 
District,  affirming  a  judgment  of  the  City  Court  of  East 
St.  Louis,  rendered  at  its  August  term,  1881,  against  the 
Wabash,  St.  Louis  and  Pacific  Railway  Company,  the  appel- 
lant, for  the  sum  of  $3500,  in  an  action  brought  by  Eliza  J. 
Shacklet,  the  appellee,  as  administratrix  of  Elijah  E.  Shack- 
let, her  late  husband,  to  recover  damages  for  injuries  received 
by  him  in  a  railway  collision,  resulting  in  his  death,  charged 
to  have  been  caused  by  the  negligence  of  the  appellant. 

The  injury  complained  of  occurred  in  East  St.  Louis,  on 
a  short  line  of  railroad  belonging  to  the  St.  Louis  National 
Stock  Yards,  and  was  caused  by  a  collision  of  two  trains  of 
cars,  belonging,  respectively,  to  the  appellant  and  the  Union 
Eailway  and  Transit  Company.  The  road  on  which  the  col- 
lision occurred  connected  the  stock  yards  with  the  various 
lines  of  railway  running  through  or  terminating  at  East 
St.  Louis,  and  was  open  alike  to  the  free  and  common  use  of 
all  railway  companies  for  the  purpose  of  shipping  live  stock 
to  or  from  the  stock  yards.  This  connecting  line  of  road 
belonging  to  the  stock  yards  company  consists  of  two  main 
tracks,  connected  at  or  near  the  stock  yards  by  necessary 
switches  and  turn-outs,  so  that  with  proper  care  and  precau- 
tion collisions  between  incoming  and  outgoing  trains  might 
readily  be  avoided.  The  track  on  which  the  collision  occurred 
is  called  the  "wall  track,"  and  the  evidence  tends  to  show 
that  trains  going  in  with  stock  were  entitled  to  the  right  of 
way  on  this  track.  At  the  time  of  the  accident  the  transit 
company  was  pulling  a  train  into,  and  the  appellant  was 
pushing  one  out  from,  the  stock  yards  on  this  wall  track, 
both  trains  being  loaded  with  live  stock,  but  owing  to  a  sharp 
curve  in  the  track,  and  some  obstructions  on  the  line  of  the 
road,  those  having  the  trains  in  charge  did  not  discover  their 
close  proximity  till  it  was  too  late  to  avoid  the  collision. 
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Shacklet,  at  the  time,  was  riding  on  the  engine  of  the  transit 
company's  train,  and  a  number  of  the  cars  belonging  to  it 
were  loaded  with  his  stock. 

Kay,  a  witness  on  behalf  of  appellee,  in  giving  an  account 
of  the  affair,  says:  "There  is  a  curve  in  the  track  going 
around  the  sheep  house,  near  the  stock  yards.  Shacklet  was 
sitting  right  by  me  on  the  engine.  I  jumped  off  just  as  the 
conductor  said  'look  out.'  There  were  six  or  seven  persons 
riding  on  the  engine.  I  was  standing  on  the  foot-board,  and 
we  all  jumped  off  except  Shacklet,  when  we  saw  the  Wabash 
train  backing  towards  us.  The  tender  of  the  bridge  engine 
slopes  downward,  and  the  men  were  sitting  on  this  slope  on 
the  front  end  of  the  tender.  I  had  just  time  to  jump  off 
before  the  collision.  The  Wabash  train  was  about  fifteen 
yards  from  us,  backing  towards  us,  when  I  saw  it.  The 
transit  train  was  going  about  five  miles  an  hour,  and  the 
Wabash  train  pretty  lively.  The  Wabash  had  about  eighteen 
cars,  and  was  pushing  them  towards  us.  Could  not  see  the 
Wabash  train  sooner  on  account  of  the  curve,  which  is  very 
short,  and  the  sheep  house  also  obstructed  the  view.  The 
Wabash  train  was  moving  about  twelve  miles  an  hour  when 
the  collision  occurred.  When  the  trains  came  together  the 
car  of  the  Wabash  slid  upon  the  sloping  end  of  the  transit 
engine,  and  caught  Shacklet.  He  lived  about  twenty  minutes. 
I  saw  none  of  the  Wabash  employes  on  the  train.  I  saw  a 
stock  shipper  standing  on  top  of  the  Wabash  train  as  it  came 
around  the  curve.  He  was  standing  near  the  end.  The  tran- 
sit train  was  going  round  to  the  chutes  to  unload  stock,  and 
the  Wabash  train  was  coming  from  the  chutes  at  the  time." 

On  the  trial  of  the  cause,  the  court,  against  the  objections 
of  the  appellant,  gave  to  the  jury,  among  others,  the  follow- 
ing instructions : 

"3.    If  the  jury  believe,  from  the  evidence,  that  the  train 
of  defendant  was  negligently  and  carelessly  backed  on  the 
24—105  III.- 
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stock  yards  track,  and  that  said  train  collided  with  an  engine 
and  train  of  the  transit  company,  and  Shacklet  was  rightfully 
riding  on  the  last  mentioned  train,  on  the  engine,  and  his 
death  was  caused  by  said  collision,  the  jury  will  find  for 
plaintiff,  even  if  they  further  believe,  from  the  evidence,  that 
there  was  also  negligence  on  the  part  of  those  in  charge  of 
the  transit  train. 

"4.  If  the  jury  believe,  from  the  evidence,  that  the  train 
of  defendant  was  negligently  and  carelessly  backed  on  the 
stock  yards  track,  and  that  said  train  collided  with  an  engine 
of  the  transit  company  on  the  same  track,  and  caused  the 
death  of  Shacklet,  who  was  rightfully  riding  on  the  transit 
engine,  then  the  jury  will  find  for  the  plaintiff." 

The  giving  of  these  instructions  is  assigned  for  error.  We 
are  unable  to  perceive  upon  what  theory  they  can  be  sus- 
tained, unless  the  fact  of  appellee's  intestate  being  carried 
on  the  transit  company's  train  in  the  manner  we  have  seen, 
as  matter  of  law  relieved  him  from  all  obligation  to  exercise 
ordinary  care  and  diligence  to  avoid  the  injury  complained 
of,  and  we  are  aware  of  no  authority  which  sanctions  such  a 
position.  The  declaration  in  this  case  expressly  alleges  that 
"the  said  Elijah  E.  Shacklet  was  then  and  there  riding  on 
one  of  the  engines  and  trains  of  the  said  Union  Eailway  and 
Transit  Company,  along  and  on  said  track,  with  due  care  and 
diligence,"  etc.  The  cases  are  not  in  accord  as  to  whether 
the  plaintiff  was  bound  to  make  this  averment  in  order  to 
entitle  him  to  recover.  According  to  many  respectable  author- 
ities the  plaintiff's  own  negligence  is  matter  of  defence,  and 
properly  comes  from  the  other  side,  and  hence  the  plaintiff 
is  not  bound  to  negative  it  in  his  declaration ;  and  perhaps 
this  is  the  better  rule,  and  is  more  in  consonance  with  the 
philosophy  of  pleading  and  the  general  analogies  of  the  law. 
Yet  it  can  not  be  denied  that  other  respectable  authorities 
maintain    the    contrary    view,    and    precedents    of    declara- 
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tions  in  cases  of  this  kind  are  undoubtedly  to  be  found  which 
contain  the  averment  that  the  plaintiff,  at  the  time  of  the 
alleged  injury,  was  exercising  due  care.  But  whatever  may 
be  the  true  rule  in  this  respect,  it  must  be  conceded  that 
when  the  declaration  contains  such  an  averment,  and  it  is 
traversed  by  the  defendant's  plea,  as  was  done  in  this  case, 
the  issue  thus  formed  can  not  be  treated  as  an  immaterial 
one.  By  the  defendant's  plea  of  not  guilty,  this  averment  in 
the  declaration  was  put  directly  in  issue,  and  upon  the  evi- 
dence before  the  jury  we  think  it  was  error  in  the  trial  court, 
in  giving  the  law  of  the  case  to  the  jury,  to  ignore  this  issue 
altogether,  as  it  certainly  did  by  the  instructions  in  ques- 
tion. 

If  the  court  had,  in  some  other  instruction  given  to  the 
jury,  stated,  in  clear  and  unequivocal  terms,  there  could  be 
no  recovery  in  the  case  unless  it  appeared,  from  the  evidence, 
that  the  deceased  himself,  at  the  time  of  the  alleged  injury, 
was  exercising  due  care,  it  might  then  well  be  contended  the 
omission  in  the  two  instructions  complained  of  was  cured,  for 
in  that  case  the  instructions,  when  considered  as  a  whole, 
would  have  properly  laid  down  the  law.  But  such  is  not 
the  case  here.  Indeed,  it  is  not  claimed  there  is  any  other 
instruction  that  relieves  the  two  given  of  the  objectionable 
feature  in  question.  If  there  was  no  evidence  whatever  tend- 
ing to  show  a  want  of  care  on  the  part  of  the  plaintiff,  it  might 
then  be  said,  notwithstanding  the  instructions  complained 
of,  the  judgment  should  still  be  for  the  plaintiff,  and  conse- 
quently the  case  ought  not  to  be  reversed  on  the  ground 
stated ;  but  in  the  light  of  the  facts  before  us  we  are  unable 
to  say  this.  If  we  assume  the  deceased,  without  any  inquiry 
as  to  the  manner  in  which  the  stock  yards  road  was  used, 
took  a  position  on  the  front  of  the  engine  of  the  transit  com- 
pany's train,  (the  most  dangerous  one,  as  it  seems  to  us,  he 
could  have  selected  if  he  had  any  choice  in  the  matter,)  for  the 
purpose  of  being  carried  out  to  the  stock  yards,  his  conduct 
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in  the  premises  certainly  can  not  be  said  to  be  so  absolutely 
free  from  all  blame  as  to  take  it  from  the  consideration  of 
the  jury  altogether,  as  was,  in  effect,  done  by  these  instruc- 
tions. If,  on  the  other  hand,  he  was  informed,  or  otherwise 
had  knowledge  of  the  manner  in  which  the  road  was  used  by 
the  various  companies  doing  business  on  it,  he  was  bound  to 
know  the  transit  train  was  in  more  or  less  danger  of  colliding 
with  some  outcoming  train,  in  which  case  his  position  on  the 
front  of  the  engine  was  most  perilous  indeed,  for  the  evidence 
shows  that  it  was  not  an  infrequent  thing  for  trains  to  come 
in  collision  with  each  other.  One  of  the  witnesses,  speaking 
of  the  manner  in  which  these  tracks  were  used,  says  :  "There 
are  nearly  always  trains  there.  They  often  have  regular  buck- 
ing matches  there,  to  see  who  can  hold  the  track.  *•*..* 
Trains  do  not  always  keep  out  of  each  other's  way.  They 
generally  move  slow,  and  the  one  who  has  the  heaviest  engine 
will  push  the  other  one  out  of  the  way. " 

It  may  be  supposed  the  objection  to  these  instructions 
in  the  respect  stated  is  cured  by  the  limitation  contained  in 
them  which  tells  the  jury  if  they  find,  from  the  evidence, 
"Shacklet  was  rightfully  riding  on  the  transit  engine,"  etc. 
But  we  do  not  think  so.  The  instruction  in  this  respect  was 
subject  to  misconstruction.  The  jury  might  have  supposed, 
that  as  a  shipper  of  stock  he  had  the  liberties  of  the  whole 
train,  and  that  he  had  a  right,  therefore,  to  take  any  position 
on  it,  however  dangerous.  His  right  to  ride  upon  the  train 
did  not  relieve  him  from  the  duty  of  using  such  care  as  was 
reasonably  necessary  to  protect  himself  from  injury.  He 
was  under  no  legal  obligation  to  adopt  that  mode  of  convey- 
ance to  the  stock  yards,  and  he  should  not  have  done  so  if  it 
was  really  hazardous,  although,  as  between  him  and  the  car- 
rier company,  he  had  a  right  to  go  there  in  this  manner, — 
at  any  rate,  this  was  clearly  matter  for  the  consideration 
of  the  jury,  and  the  instructions  practically  took  it  from 
them. 
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Again,  it  appears,  as  we  have  already  seen,  there  were 
some  five  or  six  other  persons  riding  on  the  engine  of  the 
same  train  with  the  deceased,  all  of  whom  except  him,  on 
seeing  the  backing  train  of  the  appellant,  jumped  off,  and 
thus  escaped  injury.  Now,  whether  the  failure  of  the  de- 
ceased to  escape  from  the  train  in  like  manner  was  an  act  of 
negligence  on  his  part,  was  clearly  a  question  for  the  jury, 
and  should  not,  in  effect,  have  been  withdrawn  from  its 
consideration,  as  was  done  by  the  instructions  in  question:. 
Indeed,  when  all  these  facts  and  circumstances  are  considered 
in  connection,  we  have  no  hesitancy  in  holding  they  were 
sufficient  to  require  the  question  of  the  plaintiff's  own  care 
and  diligence  to  be  submitted  to  the  jury,  under  proper  in- 
structions, and  this  not  having  been  done,  the  Appellate 
Court  should  have  reversed  the  judgment  of  the  trial  court 
for  that  reason. 

It  is  also  contended  by  appellant's  counsel,  that  where,  in 
an  action  like  this,  a  passenger  on  a  railway,  or  his  legal 
representatives,  seek  to  recover  damages  occasioned  by  the 
colliding  of  two  trains  belonging  to  different  companies,  and 
it  appears  the  collision  was  caused  by  the  contributory  negli- 
gence of  the  servants  of  both  companies  in  the  management 
of  their  respective  trains,  however  free  such  passenger  may 
have  been  from  any  contributory  negligence  himself,  he  or 
his  legal  representatives  can  only  maintain  an  action  against 
the  company  upon  whose  train  he  was  a  passenger.  Assum- 
ing this  to  be  the  law,  had  there  been  no  instruction  given  to 
the  jury  laying  down  a  contrary  rule,  we  might  content  our- 
selves by  saying  the  affirmance  of  the  judgment  of  the  trial 
court  by  the  Appellate  Court  conclusively  negatives  the  charge 
of  contributory  negligence  on  the  part  of  the  transit  company. 
But  such  is  not  the  case.  By  appellee's  first  and  second  in- 
structions the  court  in  effect  told  the  jury,  that  in  such  cases 
where  the  collision  is  caused  by  the  mutual  negligence  of  the 
servants  of  both  companies,  and  the  passenger  himself  is 
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without  fault,  he  or  his  legal  representatives  may  neverthe- 
less maintain  an  action  against  either  company.  It  is  true 
the  court,  by  appellant's  third  instruction,  as  we  understand 
it,  lays  down  the  very  reverse  of  this  proposition  as  the  law 
governing  the  case ;  but  if  the  rule,  as  stated  in  appellee's 
first  and  second  instructions,  is  not  correct,  it  is  quite  clear 
the  error  is  not  cured  by  the  giving  of  appellant's  third  in- 
struction, for,  under  the  circumstances,  the  jury  had  no 
means  of  determining  which  set  of  instructions  was  right. 
So  by  the  appellant's  exception  to  appellee's  first  and  second 
instructions  the  question  is  directly  presented,  whether  a  pas- 
senger on  one  train  can  maintain  an  action  against  the  owner 
of  another  train  on  account  of  injuries  received  in  a  collision 
between  the  two,  caused  by  the  mutual  negligence  of  the  ser- 
vants in  charge  of  both  trains,  where  it  affirmatively  appears 
such  passenger  acted  with  due  care,  and  in  no  way  contrib- 
uted to  the  result.  The  courts  of  England  and  of  Pennsyl- 
vania, and  possibly  others  to  which  our  attention  has  not 
been  called,  have  answered  this  question  in  the  negative, 
while  the  courts  of  New  York,  New  Jersey  and  Kentucky 
answer  it  the  other  way.  Among  the  text-writers,  Shearman 
&  Eedfield,  Wharton,  and  Thompson,  all  place  themselves 
in  line  with  the  latter  courts  in  holding  the  action  will  lie. 
Dyer  v.  Erie  By.  Co.  71  N.  Y.  288 ;  Chapman  v.  New  Haven 
R.  B.  Co.  19  id.  341 ;  Bennett  v.  New  Jersey  B.  B.  Co.  36 
N.  J.  225;  Danville  Turnpike  Co.  v.  Stewart,  2  Mete.  (Ky.) 
119;  Louisville  B.  B.  Co.  v.  Case's  Admr.  9  Bush,  728; 
Shearman  &  Piedfield  on  Negligence,  48 ;  Wharton  on  Negli- 
gence, sec.  395  ;  Thompson  on  Carriers  of  Passengers,  284. 
The  leading  English  case  denying  the  right  of  action  in 
such  cases,  is  TJiorogoodv.  Bryan,  8  C.  B.  131.  In  this  case 
the  injury  complained  of  was  caused  by  the  collision  of  two 
rival  omnibuses,  occasioned  by  the  mutual  negligence  of  the 
drivers.  Of  course  the  same  principles  apply  to  collisions 
of  this  kind  that  are  applicable  to  railway  collisions,  under 
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like  circumstances.  It  was  said  by  Maule,  J.,  in  that  case: 
"Although  I,  at  one  time,  entertained  a  contrary  impression, 
I  incline  to  think  that,  for  this  purpose,  the  deceased  must 
be  considered  as  identified  with  the  driver  of  the  omnibus  in 
which  he  voluntarily  became  a  passenger,  and  that  the  neg- 
ligence of  the  driver  was  the  negligence  of  the  deceased.  If 
the  deceased  himself  had  been  driving,  the  case  would  have 
been  free  from  doubt.  So,  there  could  have  been  no  doubt 
had  the  driver  been  employed  to  drive  him,  and  no  one  else. 
On  the  part  of  the  plaintiff  it  is  suggested,  that  a  passenger 
in  a  public  conveyance  has  no  control  over  the  driver.  But 
I  think  that  can  not,  with  propriety,  be  said.  He  selects  the 
conveyance.  He  enters  into  a  contract  with  the  owner,  whom, 
by  its  servant,  the  driver,  he  employs  to  drive  him.  If  he  is 
dissatisfied  with  the  mode  of  conveyance,  he  is  not  obliged  to 
avail  himself  of  it.  According  to  the  terms  of  his  contract  he 
unquestionably  has  a  remedy  for  any  negligence  on  the  part 
of  the  person  with  whom  he  contracts  for  the  journey."  We 
have  made  this  very  copious  extract  in  order  that  the  rea- 
sons on  which  the  English  rule  was  originally  founded  may 
distinctly  appear,  with  the  view  of  showing,  from  subsequent 
English  cases,  and  the  Pennsylvania  cases  which  follow  them, 
that  while  the  rule  itself  has,  on  the  principle  of  stare  decisis, 
since  been  adhered  to,  with  occasional  manifest  indications 
of  disfavor  on  the  part  of  some  of  the  judges,  yet  the  reasons 
upon  which  it  was  originally  founded,  as  above  set  forth,  have 
been  almost  entirely  repudiated. 

In  Lockhart  v.  Lichtentlialer,  46  Pa.  St.  151,  the  Supreme 
Court  of  Pennsylvania,  in  adhering  to  the  English  rule  as 
announced  in  Thorogood  v.  Bryan,  supra,  said :  "I  do  not 
think,  however,  the  rationale  of  the  principle  is  satisfactorily 
expounded  in  Thorogood  v.  Bryan,  viz.,  the  identity  of  the 
passenger  with  his  own  vehicle.  I  would  say  the  reason  for 
it  is,  that  it  better  accords  with  the  policy  of  the  law  to  hold 
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the  carrier  alone  responsible  in  such  circumstances,  as  an 
incentive  to  care  and  diligence." 

In  Armstrong  v.  Lancashire  R.  R.  Co.  10  Exch.  47,  a  late 
English  case,  Pollock,  B.,  in  referring  to  Thorogood  v.  Bryan, 
supra,  said:  "The  only  difficulty  in  it  arises  from  the  use  of 
the  word  'identified,'  in  the  judgment.  If  it  is  to  be  taken 
that  by  the  word  'identified,'  is  meant  that  the  plaintiff,  by 
some  conduct  of  his  own,  as,  by  selecting  the  omnibus  in 
which  he  was  traveling,  has  acted  so  as  to  make  the  driver 
his  agent,  this  would  sound  like  a  strange  proposition,  which 
could  not  be  entirely  sustained.  But  what  I  understand  it 
to  mean  is,  that  the  plaintiff,  for  the  purpose  of  the  action, 
must  be  taken  to  be  in  the  same  position  of  the  omnibus,  or 
his  driver.  This  is  illustrated  by  the  case  of  Waite  v.  North- 
western Railway,  where  it  was  held  that  a  child,  with  regard  to 
contributory  negligence,  was  identified  with  its  grand-mother 
who  accompanied  it,  although  it  was  impossible  to  say  there 
was  any  selection  of  the  companion,  or  any  act  of  volition  on 
the  part  of  the  child." 

This  hasty  and  limited  reference  to  some  of  the  cases 
recognizing  the  English  rule,  clearly  shows  that  the  views, 
even  of  the  English  judges  themselves  who  have  under- 
taken to  expound  it,  are  not  at  all  in  accord  on  the  subject. 
Maule,  J.,  in  the  Thorogood  case,  for  the  purpose  of  the 
action  identified  the  passenger  with  the  driver  of  the  coach  in 
which  he  was  riding,  on  the  ground  that  by  voluntarily  con- 
tracting with  the  owners  for  the  vehicle,  to  be  driven  by  a 
particular  driver,  the  latter  thereby  became  the  agent  of  the 
passenger  in  such  a  sense  as  to  defeat  a  recovery  against  the 
owners  of  the  rival  omnibus,  where  it  appeared  the  driver  was 
guilty  of  contributory  negligence.  Pollock,  B.,  in  the  sub- 
sequent case  of  Armstrong  v.  Lancashire  R.  R.  Co.  supra,  as 
we  have  just  seen,  wholly  repudiates  the  agency  theory,  and 
characterizes  it  as  "a  strange  proposition."  He,  however, 
adheres  to  the  idea  of  the  identity  of  the  passenger  and  driver 
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for  the  purposes  of  the  action,  for  to  yield  this  would  be  to 
abandon  the  rule  altogether.  In  speaking  of  the  expression 
"identified,"  as  used  in  the  Thorogood  case,  he  says :  "What 
I  understand  it  to  mean  is,  that  the  plaintiff,  for  the  purpose 
of  the  action  be  taken  to  be  in  the  same  position  as  the 
owner  of  the  omnibus,  or  driver," — that  is,  for  the  purposes 
of  the  action  the  negligence  of  the  driver  or  owner  must  be 
attributed  to  the  passenger  or  his  legal  representatives  who 
seek  redress.  This  is  but  a  mere  statement  of  the  rule,  and 
does  not  throw  a  particle  of  light  on  the  real  ground  of  con- 
tention between  those  who  oppose  and  those  who  favor  it. 
The  important  inquiry  is,  what,  if  any,  good  reasons  have 
been  or  can  be  urged  in  favor  of  the  rule  ?  It  is  manifest 
the  agency  theory  can  not  be  maintained,  for  to  do  so,  if 
logically  adhered  to,  would  be  to  deny  the  passenger  all  right 
of  action  whatever  against  the  owners  of  either  conveyance, 
for  if  the  driver,  in  the  case  of  an  omnibus  or  other  vehicle, 
or  the  servants  of  the  company,  in  the  case  of  a  railway  train, 
are  to  be  regarded  as  the  mere  agents  of  the  passenger,  their 
negligence  of  course  would,  in  law,  be  simply  the  negligence 
of  the  passenger,  and  to  permit  him  to  recover  from  the  owner 
of  either  conveyance,  would  be  to  allow  a  plaintiff  to  recover 
from  another  on  account  of  his  own  negligence,  which,  of 
course,  all  must  concede  could  not  be  done.  For  this  and 
many  other  reasons  that  might  readily  be  suggested,  the 
theory  that  the  servants  in  charge  of  a  public  conveyance  are 
in  any  sense  the  agents  of  a  mere  passenger,  may  be  regarded 
as  exploded. 

The  agency  theory  having  been  repudiated  by  Pollock,  B., 
as  we  have  just  seen,  that  distinguished  judge  sought  to  for- 
tify the  rule  in  question  by  its  supposed  analogy  to  the  prin- 
ciple which,  in  some  cases,  denies  a  right  of  action  to  a  person 
incapable  of  taking  care  of  himself,  as,  an  infant,  idiot,  or 
the  like,  for  an  injury  caused  in  part  by  the  contributory 
negligence  of  one  having  such  incapable  person  in  charge. 
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Whether  the  rule  referred  to  exists  to  the  extent  claimed,  it 
is  not  necessary  for  us  to  stop  to  inquire,  for,  conceding  it 
does,  we  fail  to  perceive  but  little  analogy  between  the  two 
classes  of  cases.  As  an  infant  of  tender  years  is  incapable 
of  perceiving  or  of  avoiding  danger,  and  is  unconscious  of  the 
probable  consequences  of  its  own  acts,  the  law  could  not  con- 
sistently, and  does  not,  attribute  negligence  to  it.  In  con- 
templation of  law,  and  in  fact,  it  is  incapable  of  acting  for 
itself,  and  is  wholly  irresponsible.  Inasmuch,  therefore,  as 
it  is  in  an  entirely  helpless  condition,  the  law  has  wisely 
entrusted  its  care  and  custody  to  others,  whose  duty  it  is  to 
exercise  for  it  that  prudence  and  discretion  which  it  is  inca- 
pable of  exercising  for  itself,  for  the  purpose  of  protecting  it, 
not  only  against  the  wrongs  of  others,  but  also  from  the  con- 
sequences of  its  own  improvident  acts.  This  provision  of 
the  law  is  humane  in  its  character,  and  highly  essential  to  the 
well-being  of  the  infant  itself.  Among  the  duties  which  the 
law  thus  imposes  upon  those  having  the  custody  or  charge 
of  an  infant,  is  that  of  preventing  it  from  going  into  places 
of  danger,  and  thereby  exposing  itself  to  irreparable  injury, 
which,  if  done  by  an  adult,  would  be  gross  negligence.  Since 
those  having  the  custody  or  charge  of  an  infant  are  bound  to 
act  and  judge  for  it  in  all  matters  of  this  kind,  as  it  is  wholly 
incapable  of  judging  or  acting  for  itself,  it  is  clear  the  infant 
is  directly  represented  by  those  thus  acting  for  it,  and  any 
negligence  or  want  of  care  on  their  part  in  the  discharge  of 
this  duty  should,  in  justice,  (as  it  is,  so  far  as  third  parties 
are  concerned,)  be  treated  as  the  negligence  of  the  infant 
itself, — and  such  is  the  settled  doctrine  of  the  courts.  But 
with  a  sane  person,  who  has  arrived  at  the  years  of  discretion, 
the  case  is  quite  different.  He  must,  at  all  times  and  under 
all  circumstances,  judge  and  act  for  himself  in  the  varied 
relations  of  social  and  business  life,  and  if  he,  without  fault 
on  his  part,  has  been  injured  through  the  mutual  negligence 
of  two  or  more  persons,  he  has  a  right  of  action  against  either 
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of  the  wrong-doers,  unless  it  shall  appear  he  has,  either  ex- 
pressly or  by  implication,  authorized  the  injury  complained 
of, — and,  so  far  as  his  right  of  recovery  is  concerned,  it  makes 
no  difference  whether  the  injury  occurred  in  an  omnibus,  or 
in  the  passenger  coach  of  a  railway,  or  elsewhere.  Nor  is 
the  right  of  recovery  in  such  case  at  all  affected  by  the  fact 
that  the  parties  whose  negligence  caused  the  injury  were  the 
owners  of  rival  omnibuses  or  railway  trains,  in  or  upon  one 
of  which  the  plaintiff  was  a  passenger.  The  law  extends 
to  a  passenger  in  a  public  conveyance  the  same  protection 
against  fraud,  force  and  negligence,  that  it  does  to  any  one 
else,  and  by  assuming  the  relation  of  a  passenger  he  neither 
expressly  nor  impliedly  waives  that  indemnity  against  injury 
which  the  law  thus  throws  around  him. 

In  some  of  the  cases  favoring  the  English  rule,  one  of  the 
reasons  assigned  why  the  action  should  be  confined  to  the 
carrier  company  is,  that  the  latter  company,  by  its  express 
or  implied  contract  with  the  passenger,  is  under  special  and 
additional  obligations  to  him  to  use  due  care,  and  carry  him 
safely,  whereas  the  other  company  has  entered  into  no  such 
engagement  with  him.  While  this  affords  a  conclusive  reason 
why  an  action  ex  contractu  will  not  lie  against  the  other  com- 
pany, it  does  not,  in  our  judgment,  furnish  the  slightest 
reason  why  an  action  ex  delicto  may  not  well  be  maintained 
against  such  other  company  for  a  tort  committed  by  it,  inde- 
pendently of  a  contract,  which  has  resulted  in  an  injury  to 
the  plaintiff.  One  of  the  primary  rights  of  the  citizen,  sanc- 
tioned by  the  positive  law  of  the  State,  is  security  to  life  and 
limb,  and  indemnity  against  personal  injuries  occasioned  by 
the  negligence,  fraud  or  violence  of  others.  This  is  a  right 
which  avails  against  all  persons  whomsoever,  and  is  distin- 
guished from  a  right  which  avails  against  a  particular  indi- 
vidual or  a  determinate  class  of  persons.  The  former  is 
called  a  right  in  rem,  the  latter  a  right  in  personam.  The 
former  class  of  rights  exists  independently  of  contract ;    the 
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latter  frequently  arises  out  of  contract.  These  two  kinds  of 
rights  may  exist  in  the  same  person  at  the  same  time,  and 
though  having  no  connection  with  each  other,  may  look  to 
the  accomplishment  of  the  same  object ;  yet  the  possession 
of  one  does  not  affect  duties  and  obligations  relating  to  the 
other.  For  instance,  no  one  has  a  right  to  assault  me.  This 
indemnity  which  the  law  affords  me,  avails  against  mankind 
generally,  and  is  therefore  a  right  in  rem.  This  right  in  me 
imposes  a  corresponding  duty  upon  all  persons  whomsoever 
to  refrain  from  assaulting  me ;  but  I  may,  if  I  think  proper, 
add  to  this  general  security  which  the  law  affords  me,  by 
entering  into  a  contract  with  some  determinate  person  to  not 
only  refrain  from  assaulting  me  himself,  but  also  to  indem- 
nify me  against  all  damages  resulting  from  the  assaults  of 
others.  My  right,  under  this  contract,  is  a  right  in  personam, 
and  consequently  avails  only  against  the  person  with  whom 
I  made  the  contract,  and  although  it  has  for  its  object  the 
accomplishment  of  the  same  end  my  right  in  rem  has,  namely, 
indemnity  against  assaults  upon  my  person,  nevertheless  both 
rights  exist  in  me  at  the  same  time,  wholly  independent  of 
each  other.  Now  if,  under  the  circumstances  supposed,  I 
should  be  assaulted  by  a  stranger,  resulting  in  damages,  there 
is  no  question  but  that  I  might  maintain  an  action  ex  con- 
tractu against  the  party  who  specially  contracted  with  me  to 
indemnify  me  against  such  assaults.  This  action  would  be 
based  upon  the  breach  of  my  right  in  personam.  But  by  the 
assault  my  right  in  rem  was  also  violated,  and  there  is  no 
question  but  that  an  action  of  trespass  would  lie  against  my 
assailant  for  its  violation,  and  a  plea  in  such  action  setting 
up  the  fact  that  I  had  a  contract  with  a  third  party  indem- 
nifying me  against  all  such  assaults,  would  hardly  stand  the 
test  of  a  demurrer.  So  in  the  present  case,  appellee's  intes- 
tate had  a  right  in  rem,  or  a  general  right,  which  entitled 
him,  if  free  from  fault  himself,  to  be  protected  and  indemni- 
fied against  injuries  resulting  from  the  negligence  of  all  per- 
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sons  whomsoever,  including  the  appellant,  and  the  fact  that 
the  transit  company  may  have  specially  or  impliedly  con- 
tracted with  him  for  such  indemnity  on  his  becoming  a  pas- 
senger on  its  train,  is  no  answer  to  an  action  brought  against 
the  appellant  for  its  own  negligence. 

The  Supreme  Court  of  Pennsylvania,  as  we  have  already 
seen,  repudiating  both  the  agency  and  identity  theories,  main- 
tains the  English  rule,  on  the  ground  "it  better  accords  with 
the  policy  of  the  law  to  hold  the  carrier  alone  responsible  in 
such  circumstances,  as  an  incentive  to  care  and  diligence." 
We  confess  we  are  unable  to  perceive  the  force  of  this  argu- 
ment, for,  conceding  that  to  hold  the  carrier  of  the  plaintiff 
or  his  intestate  alone  responsible  would  have  the  tendency 
claimed,  yet  to  relieve  the  other  guilty  party  from  all  respon- 
sibility whatever,  would  have  just  the  contrary  effect,  so  that 
whatever  was  gained  in  one  direction  would  be  lost  in  the 
opposite  direction. 

Considering  the  question,  then,  in  the  light  of  public  policy, 
we  are  of  opinion  the  public  interests  will  be  best  subserved 
by  adhering  strictly  to  the  long  and  well  established  principle 
that  where  one  has  received  an  actionable  injury  at  the  hands 
of  two  or  more  wrong-doers,  all,  however,  numerous,  are  sev- 
erally liable  to  him  for  the  full  amount  of  damages  occasioned 
by  such  injury,  and  the  plaintiff  in  such  case  has  his  election 
to  sue  all  jointly,  or  he  may  bring  his  separate  action  against 
each  or  any  one  of  the  wrong-doers.  To  sanction  a  departure 
from  this  fundamental  principle  in  the  law  of  torts,  would 
create  an  anomaly  in  the  law7  not  demanded  by  justice,  con- 
venience or  public  policy. 

It  is  further  urged  in  some  of  the  cases,  that  in  collisions 
of  this  kind  there  is  no  concert  of  action  between  the  servants 
of  the  two  companies, — that  each  set  of  servants  is  acting 
independently  of  the  other,  and  in  furtherance  of  opposing 
purposes,  and  hence  there  can  be  no  joint  liability  between 
the  two  companies.    However  this  may  be,  the  present  action 
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is  not  brought  against  the  companies  jointly,  hence  the  ques- 
tion mooted  is  not  before  us,  and  we  deem  it  proper,  there- 
fore, to  decline  any  discussion  of  it.  Whatever  may  be  the 
proper  solution  of  this  question,  it  can  not  at  all  affect  the 
right  of  action  in  the  present  case. 

It  is  finally  objected,  that  under  our  statute  the  plaintiff, 
who  is  a  foreign  administrator,  is  not  authorized  to  bring  this 
action, — that  by  a  fair  construction  of  the  different  provisions 
of  the  statute  relating  to  the  subject,  resident  administrators 
alone  are  authorized  to  sue.  While  this  view  of  the  matter 
is  plausible,  and  not  without  force,  yet  we  are  unable  to  give 
our  adhesion  to  it.  Upon  a  careful  consideration  of  the  ques- 
tion, we  are  of  opinion  the  view  taken  of  it  by  the  Appellate 
Court  is  the  correct  one,  and  that  the  action  is  therefore  well 
brought  by  the  administrator. 

For  the  error  indicated,  the  judgment  of  the  Appellate 
Court  is  reversed,  and  the  cause  remanded  to  that  court,  with 
directions  to  reverse  the  judgment  of  the  City  Court  of  East 
St.  Louis,  and  remand  the  cause  for  further  proceedings  in 
conformity  with  the  views  here  expressed. 

Judgment  reversed. 


The  East  St.  Louis  Board  of  Trade 

v. 

The  People  ex  rel.  Bobert  S.  McCormick. 

Filed  at  Mt.  Vernon  January  31,  1883. 

1.  Inspectors  of  grain — boards  of  trade  of  East  St.  Louis  and 
Chicago—  their  powers.  By  the  act  of  18G7,  incorporating  the  East  St.  Louis 
Board  of  Trade,  there  were  conferred  upon  that  board  all  the  powers  and 
privileges,  and  it  was  subjected  to  all  the  restrictions,  of  the  Chicago  Board 
of  Trade  as  then  existing  under  its  charter  of  1859.  Section  10,  of  the  charter 
of  the  board  of  trade  of  Chicago,  merely  authorizes  an  inspection  of  grain  by 
inspectors  appointed  by  the  board  of  trade,  among  its  members,  or  as  to  any 
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other  person  who  may  agree  thereto;   and  such  inspectors  so  appointed  have 
no  authority  to  act  in  any  other  case,  or  under  other  or  different  circumstances. 

2.  Same — public  warehouses — act  of  1871  construed  as  not  affecting 
boards  of  trade.  The  act  of  1871,  for  the  regulation  of  public  warehouses, 
was  not  intended  as  an  amendment  of  the  charters  of  boards  of  trade.  That 
act  was  intended  as  a  complete  system  of  itself,  in  no  manner  connected 
with  or  depending  upon  any  other  law  on  the  subject.  Under  it  no  provision 
is  made  for  the  appointment  of  inspectors  of  grain  for  public  warehouses  in 
class  "B." 

3.  Same—  effect  of  act  not  providing  for  inspectors.  Under  the  act  of 
1871,  in  relation  to  public  warehouses,  it  making  no  provision  for  the  appoint- 
ment of  inspectors  of  grain  in  class  "B,"  the  owners  or  proprietors  of  that 
class  of  warehouses  could  conduct  their  business  without  inspection,  as 
before  the  passage  of  the  law.  This  seeming  defect  in  the  act  can  not  be 
construed  to  invest  boards  of  trade  with  the  power  of  appointing  such  in- 
spectors. 

4.  Section  19,  of  the  act  of  1871,  prohibits  warehousemen  of  class  "B" 
from  receiving  and  mixing  the  grain  of  different  owners  until  the  same  shall 
have  been  inspected,  in  all  places  where  there  are  legally  appointed  inspectors 
of  grain.  Such  inspectors  are  not  such  as  are  appointed  by  a  board  of  trade, 
but  such  as  might  be  appointed  under  power  subsequently  conferred  by  law. 
So  inspectors  appointed  by  the  board  of  trade  of  East  St.  Louis  are  not 
legally  appointed  under  this  section. 

Appeal  from  the  Circuit  Court  of  St.  Clair  county;  the 
Hon.  George  W.  Wall,  Judge,  presiding. 

Mr.  M.  Millard,  for  the  appellant. 

Messrs.  Broadhead  &  Huessler,  Mr.  L.  H.  Hite,  Mr.  John 
B.  Bowman,  and  Messrs.  Wilderman  &  Hamill,  for  the 
appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  a  proceeding  by  quo  warranto,  instituted  in  the 
St.  Clair  circuit  court,  at  the  September  term,  1882.  The 
first  count  of  the  information  charges,  in  substance,  that 
appellant,  a  corporation,  etc.,  on  the  20th  day  of  June,  1882, 
at  East  St.  Louis,  in  St.  Clair  county,  did  unlawfully  usurp, 
and  hitherto  has  continued  to  and  does  now  unlawfully  usurp, 
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the  following  liberties,  privileges  and  franchises  not  conferred 
upon  it  by  law,  viz :  the  power  and  exclusive  right  to  appoint 
and  maintain  legal  inspectors  to  inspect  and  establish  grades 
of  all  grain  to  be  received  into  warehouses  and  elevators 
classed  "B"  under  the  law,  in  the  city  of  East  St.  Louis,  and 
to  charge  and  collect  from  the  owners,  not  being  members 
of  said  corporation,  nor  requiring  or  assenting  to  the  employ- 
ment of  such  inspectors,  fees  for  such  inspection.  To  this 
information  appellant  pleaded  in  justification,  in  substance, 
that  it  is  a  corporation  organized  and  existing  under  an  act 
of  the  General  Assembly,  entitled  "An  act  to  incorporate 
the  East  St.  Louis  Board  of  Trade,"  approved  February  21, 
1867,  which  act  conferred  upon  it  all  the  powers  and  privi- 
leges, and  subjected  it  to  all  the  restrictions,  of  the  Chicago 
Board  of  Trade,  as  then  created  by  an  act  entitled  "An  act 
to  incorporate  the  Chicago  Board  of  Trade,"  approved  Feb- 
ruary 18,  1859,  which  appellant  claims  confers  upon  it  the 
powers  and  privileges  mentioned  in  the  first  count  of  the 
information.  To  this  plea  the  People  interposed  a  demurrer, 
which  was  sustained  by  the  court,  and  appellant  declining 
to  plead  further,  a  judgment  of  ouster  was  entered.  From 
this  judgment  appellant  prosecutes  this  appeal. 

The  tenth  section  of  the  act  to  incorporate  the  Chicago 
Board  of  Trade,  which  is  the  section  relied  upon,  declares : 
"Said  corporation  shall  have  the  power  to  appoint  one  or 
more  persons,  as  they  may  see  fit,  to  examine,  weigh,  measure, 
guage  or  inspect  flour,  grain,  provisions,  liquors,  lumber,  or 
any  other  article  of  produce  or  traffic  commonly  dealt  in  by 
the  members  of  said  corporation ;  and  the  certificate  of  such 
person  or  inspector  as  to  the  quality  or  quantity  of  any  such 
article,  or  their  brand  or  mark  upon  it,  or  upon  any  package 
containing  such  article,  shall  be  evidence  between  buyer  and 
seller  of  the  quantity,  grade  or  quality  of  the  same,  and  shall 
be  binding  upon  the  members  of  said  corporation,  or  others 
interested,  and  requiring  or  assenting  to  the  employment  of 
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suck  weighers,  measurers,  gaugers  or  inspectors.  Nothing 
herein  contained,  however,  shall  compel  the  employment  by 
any  one  of  any  such  appointee." 

Section  19  of  the  public  act  to  regulate  public  warehouses, 
etc.,  in  force  July  1,  1871,  (Eev.  Stat.  1874,  p.  826,)  provides : 
"In  all  places  where  there  are  legally  appointed  inspectors 
of  grain,  no  proprietor  or  manager  of  a  public  warehouse  of 
class  'B'  shall  be  permitted  to  receive  any  grain,  and  mix  the 
same  with  the  grain  of  other  owners  in  the  storage  thereof, 
until  the  same  shall  have  been  inspected  and  graded  by  such 
inspector. " 

Appellant  relies  upon  the  two  sections  above  for  the  exer- 
cise of  the  powers  alleged  in  the  plea. 

The  argument,  as  we  understand  it,  is,  that  section  10  of 
the  board  of  trade  charter  confers  the  power  to  inspect,  and 
section  19  of  the  Warehouse  law  supplements  that  by  mak- 
ing its  exercise  an  operative  police  regulation,  regardless  of 
the  assent  of  any  one.  So  far  as  section  10  of  the  charter 
of  the  board  of  trade  of  Chicago  is  concerned,  it  is  apparent 
that  it  did  not  authorize  the  exercise  of  the  power  set  up  in 
the  plea,  as  it  is  therein  expressly  declared  that  the  inspec- 
tion named  in  the  section  shall  be  binding  on  the  members 
of  the  corporation,  and  others  interested,  and  requiring  or 
assenting  to  the  employment  of  such  inspectors, — "nothing 
herein  contained,  however,  shall  compel  the  employment  by 
any  one  of  any  such  appointee."  This  provision  merely 
authorized  an  inspection  by  inspectors  appointed  by  the  board 
of  trade,  among  its  members,  or  by  any  other  person  who 
might  agree  to  an  inspection  by  such  an  officer,  but  the 
inspector  had  no  authority  whatever  to  act  in  any  other  case 
or  under  other  or  different  circumstances. 

We  now  come  to  the  act  for  the  regulation  of  public  ware- 
houses, which,  in  connection  with  the  charter,  it  is  contended 
confers  the  power.  The  act  was  passed  in  1871,  in  pursu- 
ance of  article  13  of  the  constitution,  which  had  become  the 
25—105  III. 
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organic  law  of  the  State  in  1870.  The  original  act  was 
amended  on  the  28th  day  of  May,  1879.  (Laws  of  1879, 
p.  226.)  If  the  original  act  was  intended  as  an  amendment 
to  the  charter  of  the  board  of  trade  of  East  St.  Louis,  or  as 
supplemental  to  any  provision  of  that  charter,  the  legislature 
exhibited  great  skill  in  concealing  the  intention,  as  no  section 
of  the  act  mentions  or  in  the  least  alludes  to  the  charter  of 
the  board  of  trade,  and  we  do  not  believe  that  the  charter  of 
the  board  of  trade  was  in  the  mind  of  the  legislature  when 
the  law  was  passed,  or  that  it  was  enacted  with  reference  to 
any  provision  in  that  charter.  The  act,  as  passed,  seems  to 
have  been  intended  as  a  complete  system  of  itself,  in  no 
manner  connected  with  or  depending  upon  any  other  law  on 
the  subject.  The  first  section  of  the  act  provides  that  public 
warehouses,  as  defined  in  article  13  of  the  constitution,  shall 
be  divided  into  three  classes,— "A,"  "B,"  and  "C."  The 
second  section  declares  that  class  "A"  shall  embrace  all  ware- 
houses where  grain  is  stored  in  bulk,  and  in  which  the  grain 
of  different  owners  is  mixed  together,  such  warehouses  being 
located  in  cities  having  not  less  than  100,000  inhabitants. 
Public  warehouses  known  as  class  "B"  shall  embrace  all 
other  warehouses  in  which  grain  is  stored  in  bulk,  in  which 
the  grain  of  different  owners  is  mixed  together ;  and  public 
warehouses  of  class  "C"  shall  embrace  all  other  warehouses 
where  property  of  any  kind  is  stored  for  a  consideration. 
Section  14  provides  that  the  Governor  shall  appoint  a  suit- 
able person,  who  shall  not  be  a  member  of  the  board  of  trade, 
and  who  shall  not  be  interested  in  any  warehouse  in  the  State, 
a  chief  inspector  of  grain  for  every  city  in  which  is  located  a 
warehouse  of  class  "A."  This  section  was  amended  in  1879 
by  the  passage  of  an  act  containing  two  sections.  The  first 
section  so  amended  section  14  that  the  Governor  was  empow- 
ered to  appoint  a  chief  inspector  of  grain  in  every  city  or 
county  in  which  is  located  a  warehouse  of  class  "B, "  but  no 
such  appointment  shall  be  made  except  upon  the  application 
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and  petition  of  two  or  more  warehousemen  doing  a  separate 
and  distinct  business,  residing  and  doing  business  in  such 
city  or  county,  and  where  there  shall  be  a  legally  organized 
board  of  trade  in  such  cities  or  counties,  such  application 
and  petition  shall  be  officially  indorsed  by  such  board  of  trade 
before  such  application  shall  be  granted.  The  chief  inspector 
is  required  to  take  an  oath  as  other  officers,  and  execute  a 
bond,  conditioned  that  he  will  faithfully  and  strictly  discharge 
the  duties  of  the  office,  according  to  law.  The  second  section 
of  the  act  declares  :  "Inasmuch  as  there  now  is  a  large  quan- 
tity of  grain  in  warehouses  of  class  'B'  which  can  have  no 
legal  inspection,  an  emergency  exists,  therefore  this  act  shall 
be  in  force  from  and  after  its  passage." 

It  is  true  that  under  the  act  of  1871  no  provision  was 
made  for  the  appointment  of  an  inspector  of  grain  for  public 
warehouses  in  class  "B, "  but  this  fact  does  not  strengthen 
the  argument  of  appellant.  If  no  appointment  was  provided 
for,  and  none  made,  the  owners  or  proprietors  of  warehouses 
of  that  class  could  conduct  their  business  without  inspection, 
as  they  did  before  the  law  of  1871  was  passed.  The  seeming 
defect  in  the  act  did  not,  in  our  judgment,  invest  the  board 
of  trade  of  East  St.  Louis  with  the  exercise  of  the  important 
power  of  appointing  inspectors  of  grain.  If  such  had  been 
the  intention,  language  of  a  different  character  would  doubt- 
less have  been  employed.  Section  19,  of  the  act  of  1871, 
prohibits  a  warehouseman  of  class  "B"  from  receiving  and 
mixing  the  grain  of  different  owners  until  the  same  shall 
have  been  inspected,  "in  all  places  where  there  are  legally 
appointed  inspectors  of  grain."  Who  are  the  legally  ap- 
pointed inspectors,  within  the  meaning  of  the  legislature,  as 
declared  in  section  19?  They  were  not,  in  our  judgment,, 
inspectors  appointed  by  the  board  of  trade  of  East  St.  Louis, 
but  were  such  as  might  be  appointed  under  the  law  itself,  as 
amended  in  1879.  This  is  the  construction  placed  upon  the 
language  of  section  19   by  the  legislature,   in   1879,  as   is. 
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apparent  from  the  language  of  section  2  of  the  amended  act, 
which  declares  :  "Inasmuch  as  there  is  now  a  large  quantity 
of  grain  in  warehouses  of  class  'B'  which  can  have  no  legal 
inspection,  an  emergency  exists,"  etc.  This  legislative  con- 
struction we  believe  to  be  the  correct  one.  Section  20  of  the 
act  has  a  bearing  on  the  question.  It  provides,  "that  any 
person  who  shall  assume  to  act  as  an  inspector  of  grain  who 
has  not  first  been  so  appointed  and  sioorn,  shall  be  held  to  be 
an  imposter,  and  liable  to  be  fined."  A  legally  appointed 
inspector,  appointed  and  sworn,  has  the  right  to  act.  Obvi- 
ously this  means  one  appointed  under  the  provisions  of  the 
law  itself,  and  none  other. 

We  are  satisfied  that  the  inspectors  appointed  by  the  board 
of  trade  of  East  St.  Louis  were  not  legally  appointed,  within 
the  meaning  of  section  19  of  the  act  of  1871,  and  that  the 
power  assumed  by  the  board  was  without  authority. 

The  judgment  of  the  circuit  court  will  be  affirmed. 

Judgment  affirmed. 


Chicago  and  Alton  Eailroad  Company 
v. 

JOLIET,  LOCKPORT  AND  AURORA  EaILWAY  COMPANY. 
Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1,  Eminent  domain — condemnation  of  right  of  icay  for  a  railroad 
across  the  right  of  way  and  track  of  another  railroad — covenant  to  con- 
struct and  keep  in  repair  the  crossing — its  admissibility  in  evidence — and 
its  effect  upon  the  question  of  damages.  In  a  proceeding  for  the  condem- 
nation of  a  right  of  way  for  a  railroad  across  the  right  of  waj7  and  railway 
track  of  another  railroad,  the  petitioning  corporation  offered  in  evidence  a 
stipulation  or  covenant,  regularly  signed  by  the  petitioner,  in  which  it  was 
expressly  stipulated  by  the  petitioner  "that  it  would  and  should,  at  its  own 
expense,  put  in,  and  thereafter  maintain  in  suitable  and  proper  repair,  the 
frogs  and  crossing  across  two  main  tracks  of  the  defendant;  that  this  stipu- 
lation should  be  binding  on  the  successors  and  assigns  of  said  petitioner  so 
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long  as  a  grade  crossing  should  be  maintained  at  the  crossing  the  right  of 
way  for  which  was  being  condemned  therein."  It  was  held,  this  was  a  valid 
obligation,  enforceable  against  the  petitioner,  and  its  successors  and  assigns, 
and  was  properly  admissible  in  evidence. 

2.  The  obligation  being  a  valid  one,  securing  the  construction  and  main- 
taining of  the  proposed  crossing  at  the  expense  of  the  petitioner,  its  succes- 
sors and  assigns,  the  cost  thereof  could  not  become  an  element  of  damages 
in  favor  of  the  defendant  corporation,  and  would  operate  to  exclude  any 
evidence  on  behalf  of  the  defendant  on  that  subject. 

3.  The  stipulation  is  sufficiently  definite  as  to  the  manner  in  which  the 
work  of  making  the  crossing  was  to  be  done,  and  as  to  what  extent  it  would 
affect  the  defendant.  A  "suitable  and  proper"  crossing,  is  a  phrase  well 
understood  by  civil  engineers  and  practical  railroad  men.  Any  marked 
departure  from  the  stipulation  in  that  regard  would  afford  to  the  defendant 
a  right  of  action  for  the  recovery  of  any  damages  occasioned  thereby. 

4.  The  force  and  effect  of  the  obligation,  as  an  instrument  of  evidence, 
and  as  to  the  exclusion  of  all  question  of  damages  to  arise  from  the  expense 
in  constructing  and  maintaining  the  crossing,  in  the  proceeding  for  condem- 
nation, are  not  at  all  impaired  by  the  suggestion  that  it  is  a  mere  promise— an 
undertaking — which,  by  reason  of  financial  embarrassment,  or  from  other 
causes,  may  not  be  performed.  It  is  a  valid  obligation.  The  covenant  is 
thought  to  run  with  the  land,  and  for  any  breach  thereof  a  right  of  action 
is  given  which  will  afford  complete  indemnity  to  the  company  whose  road  is 
proposed  to  be  crossed.  It  can  not  be  presumed,  in  the  absence  of  testi- 
mony on  the  subject,  that  the  petitioner  will  be  unable,  from  any  cause,  to 
perform  its  obligation. 

5.  In  this  case  the  proposed  crossing  was  upon  grade,  and  it  would  be  the 
duty  of  both  parties  to  see  to  it  that  the  crossing  was  properly  constructed, 
and  maintained  in  a  safe  condition,  and  in  this  respect  it  is  to  be  distin- 
guished from  the  case  of  Chicago  and  Alton  Railroad  Co.  v.  Springfield 
and  Northwestern  Railroad  Co.  67  111.  142,  and  96  id.  274.  In  that  case  the 
crossing  was  not  upon  grade,  but  was  an  under- crossing,  made  by  cutting 
through  a  high  embankment  under  the  track  of  defendant's  road,  thereby 
removing  all  the  support  it  had.  It  did  not  appear  that  the  petitioning  cor- 
poration was  under  any  obligation  by  its  duty  to  the  public  as  a  common 
carrier,  or  by  any  stipulation  or  otherwise,  to  keep  defendant's  track  above 
its  own  in  a  suitable  and  safe  condition,  so  the  expense  incurred  by  the 
defendant  company  in  that  regard  was  a  very  proper  element  of  damages  in 
that  case. 

6.  Same — effect  of  stopping  a  train  on  approaching  a  railway  crossing 
upon  the  hauling  capacity  of  the  engine — as  an  element  of  damages.  It 
was  represented  in  the  case  that  if  the  crossing  were  established  at  the  point 
proposed,  the  defendant  company,  in  conforming  to  the  requirement  of  the 
statute  in  respect  to  the  stopping  of  trains  on  approaching  a  railroad  crossing, 
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at  certain  distances  therefrom,  would  be  compelled  to  bring  its  trains  to  a 
halt  upon  an  ascending  grade,  and  that  thereby  the  hauling  capacity  of  its 
engines  would  be  impaired,  and  it  was  contended  that  such  impairment  ought 
to  be  considered  as  an  element  of  damages.  But  the  statute  in  question  is 
simply  a  police  regulation,  with  which  all  railroad  companies  are  required  to 
comply,  the  existence  of  which  is  subject  to  the  will  of  the  legislature,  so 
it  is  of  too  uncertain  duration  to  be  made  the  subject  of  damages  as  for  a 
perpetual  inconvenience  and  injury. 

7.  Moreover,  it  is  a  principle  underlying  all  conduct,  that  neither  a  natural 
person  nor  a  corporation  can  claim  damages  on  account  of  being  compelled 
to  render  obedience  to  a  police  regulation.  Obedience  to  law  is  a  service  all 
citizens  and  corporations  are  bound  to  render  to  the  State,  and  no  damages 
can  grow  out  of  such  act  of  obedience. 

Appeal  from  the  County  Court  of  Will  county;  the  Hon. 
Benjamin  Olin,  Judge,  presiding. 

Mr.  Geoege  S.  House,  for  the  appellant,  made  the  follow- 
ing among  other  points  in  his  argument : 

Appellant  can  not,  by  any  agreement  with  appellee,  shift 
the  burden  the  law  imposes  on  it,  of  keeping  its  tracks  at  the 
point  of  intersection  in  a  safe  and  secure  condition.  St.  Louis, 
Jacksonville  and  Chicago  R.  R.  Co.  v.  Springfield  and  North- 
western  R.  R.  Co.  96  111.  274. 

The  expense  and  loss  thus  created  by  the  crossing  is  not 
for  appellant's  benefit,  and  it  ought  not  to  be  charged  with 
it.  If  appellant  is  entitled  to  be  paid  this  sum  in  money,  it 
is  a  vested  right,  of  which  it  can  not  be  deprived  except  on 
compensation.  The  compensation  given  it  by  the  law  can 
not  be  liquidated  or  satisfied  in  anything  but  money.  Appel- 
lee can  not  compel  appellant  to  accept  a  mere  promise  in 
lieu  of  money.  If  appellee  fails  to  comply  with  the  terms  of 
its  stipulation,  it  simply  constitutes  a  cause  of  action,  and 
nothing  more.  Appellee  may  not  be  able  to  perform  the 
agreement,  or  the  performance  tendered  or  made  by  appellee 
may  not  be  such  as  appellant  shall  regard  as  adequate, 
suitable  and  proper.  In  such  case,  where  is  appellant's 
remedy? 
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It  is  the  duty  of  the  petitioner  seeking  to  condemn  a  right 
of  way  over  the  right  of  way  and  tracks  of  the  defendant 
company,  to  pay  to  the  defendant  a  sufficient  sum  of  money 
to  enable  the  defendant  to  place  and  maintain  its  tracks  at 
the  point  of  crossing  in  as  safe  a  condition,  as  nearly  as  the 
nature  of  the  case  will  permit,  as  they  were  before  the  cross- 
ing was  made.  Chicago  and  Alton  E.  E.  Co.  v.  Springfield 
and  Northwestern  E.  E.  Co.  67  111.  144 ;  St.  Louis,  Jackson- 
ville and  Chicago  E.  E.  Co.  v.  Springfield  and  Northwestern 
E.  E.  Co.  96  id.  275. 

The  additional  delays  and  inconvenience  to  appellant  in 
being  compelled  to  stop  before  reaching  the  proposed  cross- 
ing, are  proper  to  be  considered  as  an  element  of  damage. 
By  making  the  new  crossing,  appellant  is  brought  under  the 
statute  requiring  such  stoppage,  etc.,  not  for  its  benefit,  or 
on  its  request  for  the  benefit  of  the  petitioner,  and  upon 
its  motion.  St.  Louis,  Jacksonville  and  Chicago  E.  E.  Co.  v. 
Springfield  and  Northwestern  E.  E.  Co.  96  111.  275  ;  Old  Colony 
and  Fall  Eiver  E.  E.  Co.  v.  County  of  Plymouth,  14  Gray,  155  ; 
Lake  Shore  and  Michigan  Southern  E.  E.  Co.  v.  Chicago  and 
Western  Indiana  E.  E.  Co.  100  111.  21. 

Messrs.  Gaknsey  &  Knox,  for  the  appellee : 

The  stipulation  filed  with  proof  that  it  was  the  act  of  the 
corporation,  and  thus  binding  on  it,  was  proper.  It  removed 
from  the  case  contingent  and  uncertain  elements,  which  might 
amount  to  a  legal  damage,  and  might  not.  J.  and  S.  E.  E. 
Co.  v.  Kidder,  21  111.  131 ;  St.  Louis,  Jacksonville  and  Chicago 
E.  E.  Co.  v.  Mitchell,  47  id.  165  ;  Elgin  v.  Eaton,  83  id.  537 ; 
Hyde  Park  v.  Andrews,  87  id.  230 ;  Hayes  v.  Ottawa,  Oswego 
and  Fox  Eiver  Valley  E.  E.  Co.  54  id.  375 ;  Peoria  and  Rock 
Island  E.  E.  Co.  v.  Birkett,  62  id.  335. 

The  principle  of  the  following  cases  is  in  accordance  with 
the  filing  of  this  stipulation,  as  well  as  the  cases  before  cited. 
They  decide  that  net,  and  not  gross  damage,  is  to  be  paid  for; 
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if  we  may  use  such  an  expression.  Curry  v.  Mt.  Sterling,  15 
111.  322 ;  Peoria,  Pekin  and  Jacksonville  R.  R.  Co.  v.  Laurie, 
63  id.  264 ;  Mix  v.  Lafayette,  Bloomington  and  Mississippi 
Ry.  Co.  67  id.  319 ;  Page  v.  Milwaukee  and  St.  Paul  Ry.  Co. 
70  id.  324 ;  Chicago  and  Pacific  R.  R.  Co.  v.  Francis,  id.  238  ; 
Keitlisburg  and  Eastern  R.  R.  Co.  v.  Henry,  79  id.  294 ;  Hyde 
Park  v.  Dunham,  85  id.  570;  Hyslop  v.  Finch,  99  id.  171. 

Appellant  is  not  entitled  to  recover  damages  for  inconven- 
ience caused  by  being  obliged  to  stop  its  trains  at  the  proposed 
crossings,  nor  for  an  increase  in  the  expense  of  operating  its 
road,  caused  thereby,  such  stop  being  made  in  obedience  to 
the  law.  Sess.  Laws,  1871-2,  p.  634,  title,  and  sec.  1 ;  Bev. 
Stat.  1874,  p.  8,  title,  p.  809,  sec.  12;  Bepealing  Statute, 
Bev.  Stat.  1874,  sec.  351  ;  Cooley  on  Const.  Lim.  (2d  eel.) 
573-580 ;  Thorpe  v.  B.  and  R.  R.  R.  Co.  27  Vt.  140 ;  G.  and 
C.  U.  R.  R.  Co.  v.  Loomis,  13  111.  548 ;  Ohio  and  Mississippi 
R.  R.  Co.  v.  McClelland,  25  id.  141 ;  Mann  v.  People,  69  id. 
80;    Ruggles  v.  People,  91  id.  256. 

The  foregoing  cases  are  on  the  general  subject  of  the  exer- 
cise of  the  police  power  of  the  State.  The  following  are  all 
upon  the  precise  question  here  involved,  and  the  last  cited 
is  precisely  like  the  present  one :  Fitchburg  R.  R.  Co.  v.  B. 
and  M.  R.  R.  Co.  3  Cush.  58;  Davidson  v.  Same,  id.  105; 
Parker  v.  Same,  icl.  113;  Old  Colony  R.  R.  Co.  v.  Plymouth, 
14  Gray,  155 ;  Grand  Junction  R.  R.  Co.  v.  Commissioners  of 
Middlesex,  id.  553 ;  Bridgeport  v.  New  York  and  New  Haven 
R.  R.  Co.  36  Conn.  255 ;  Lake  Shore  and  Micliigan  Southern 
R.  R.  Co.  v.  C.  S.  and  C.  R.  R.  Co.  30  Ohio  St.  604. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  proceeding  was  commenced  under  the  Eminent  Do- 
main act  of  1872,  on  the  petition  of  the  Joliet,  Lockport  and 
Aurora  Bailway  Company,  to  condemn  the  right  of  way  for  its 
own  track  across  the  right  of  way  and  track  of  the  Chicago 
and  Alton  Bailroad  Company.      The  width  of  the  right  of 
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way  desired,  and  the  angle  at  which  petitioner's  road  will 
cross  defendant's  road  at  the  point  indicated,  are  stated  with 
sufficient  certainty  in  the  petition  to  give  a  clear  understand- 
ing of  the  manner  defendant's  road-way  will  be  affected.  So, 
also,  the  use  petitioner  proposes  to  make  of  the  strip  of  land 
sought  to  be  condemned  is  stated  to  be,  to  build  its  railroad 
thereon,  and  operate  its  main  tracks  over  and  across  the 
same,  and  it  is  then  added,  petitioner  does  not  desire  to 
appropriate  and  use  such  strip  of  land  to  its  exclusive  use, 
but  desires  to  use  the  same  without  prejudice  to  the  rights 
of,  and  use  thereof  by,  defendant,  not  inconsistent  with  the 
use  thereof  by  petitioner  for  its  main  track  or  tracks.  The 
defendant  corporation  answered  the  petition,  and  then  filed 
a  cross-petition.  As  the  case  is  presented  in  this  court  it 
wiR  not  be  necessary  to  state  the  contents  of  either  of  them. 
The  case  was  submitted  to  a  jury,  who,  after  viewing  the 
premises  and  hearing  the  evidence,  assessed  defendant's  dam- 
ages at  $150,  and  for  which  judgment  of  condemnation  was 
rendered. 

The  first  objection  insisted  upon  to  the  regularity  of  the 
proceedings  in  the  trial  court  arises  on  the  admission  by  the 
court,  over  the  objection  of  defendant,  as  evidence,  a  stipu- 
lation, regularly  signed  by  petitioner,  of  which,  omitting  the 
date  and  signatures,  the  following  is  a  copy:  "In  the  above 
entitled  cause,  now  pending  in  the  county  court,  *  *  * 
and  about  to  be  laid  before  a  jury  impanelled  for  that  pur- 
pose by  the  court,  it  is  hereby  expressly  stipulated  by  said 
petitioner,  the  Joliet,  Lockport  and  Aurora  Eailway  Company, 
that  it  will  and  shall,  at  its  own  expense,  put  in,  and  there- 
after maintain  in  suitable  and  proper  repair,  the  frogs  and 
crossing  across  two  main  tracks  of  the  defendant ;  that  this 
stipulation  shall  be  binding  on  the  successors  and  assigns  of 
said  petitioner  so  long  as  a  grade  crossing  shall  be  main- 
tained at  the  crossing,  the  right  of  way  for  which  is  being 
condemned  herein."     Notwithstanding  this  covenant  on  the 
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part  of  the  petitioning  corporation,  defendant  offered  to  prove 
what  would  be  the  cost  and  expense  necessary  to  keep  a 
crossing  on  its  railroad,  at  the  point  where  it  is  proposed  to 
make  this  crossing,  in  proper  and  suitable  repair,  including 
frogs,  rails,  or  other  appliances  necessary  to  a  proper  railroad 
crossing,  and  the  necessary  renewals.  The  court  sustained 
an  objection  to  the  giving  of  the  proposed  testimony,  for  the 
reason  petitioner  had  stipulated  to  construct  and  maintain 
the  crossing  in  proper  repair  at  its  own  expense,  and  hence 
defendant  could  not  account  such  expense  as  an  element  of 
damages,  and  in  its  charge  the  court  made  its  instructions 
to  the  jury  conform  to  this  view  of  the  law.  If  it  shall  be 
held  the  agreement  of  petitioner  to  construct,  and  thereafter 
maintain,  at  its  own  expense,  a  proper  and  suitable  crossing 
at  the  point  in  question,  is  a  valid  obligation,  enforceable 
against  petitioner,  its  successors  and  assigns,  and  was  prop- 
erly admissible  in  evidence,  it  follows,  as  a  matter  of  course, 
the  decisions  of  the  court  in  rejecting  the  evidence  tendered 
and  in  giving  instructions  in  respect  to  the  same  matter, 
were  entirely  correct.  That  the  stipulation  was  executed  in 
a  manner  to  be  obligatory  on  petitioner,  its  successors  and 
assigns,  is  so  manifest  that  no  point  is  made  against  it  in 
that  respect,  and  under  the  previous  decisions  of  this  court 
no  reason  is  perceived  why  it  was  not  admissible  in  evidence. 
Since  the  decision  in  the  case  of  Jacksonville  and  Savanna 
JR.  JR.  Co.  v.  Kidder,  21  111.  131,  the  practice  has  always  been, 
in  condemnation  cases,  ,to  admit  in  evidence  the  plans  of  the 
work  proposed  to  be  done  or  the  land  taken,  otherwise  it 
could  not  be  so  well  known  how  the  projected  improvement 
would  affect  the  residue  of  the  property.  It  is  practicable, 
of  course,  to  so  construct  a  public  improvement  as  to  make 
it  of  greater  or  less  damage  to  the  land  over  which  it  passes, 
and  the  extent  of  such  injury  can  not  be  justly  estimated 
unless  the  character  of  the  work  to  be  done  shall  be  first 
ascertained  from  plans  and  specifications  that  shall  be  there- 
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after  adhered  to  by  the  corporation  condemning  the  land  to 
its  use.  In  the  case  of  St.  Louis,  Jacksonville  and  Chicago 
R.  R.  Co.  v.  Mitchell,  47  111.  165,  it  was  held  the  cost  of 
erecting  and  _  maintaining  the  fences  along  the  track  was  a 
proper  element  of  damages  in  condemning  land  for  railroad 
purposes,  and  accordingly  evidence  offered  tending  to  show 
the  company  had  contracted  for  the  building  of  the  fence 
through  the  owner's  land  within  a  short  period,  was  deemed 
admissible,  and  it  was  decided  to  be  error  in  the  trial  court 
to  exclude  it.  In  Hayes  v.  Ottawa,  Oswego  and  Fox  River 
Valley  R.  R.  Co.  54  111.  373,  it  was  held  a  stipulation,  the 
company  condemning  the  land  would  erect  certain  depots  of 
a  character  designated,  and  would  construct  suitable  farm 
crossings,  and  maintain  the  same  with  bars,  gates  or  cattle 
guards,  as  should  be  necessary  for  the  accommodation  of  the 
owner  of  the  land  through  which  the  railroad  would  pass, 
and  would  build  and  maintain  a  fence  on  each  side  of  the 
track,  was  admissible  in  evidence. 

Any  marked  departure  from  the  plans,  as  shown  in  the 
profile  submitted,  or  from  the  stipulation  in  eyidence,  as  to 
the  character  of  the  work  to  be  done,  would  subject  the  cor- 
poration making  the  condemnation  to  an  action  for  damages, 
in  favor  of  the  land  owner.  The  cases  ut  supra  settle  this 
doctrine  fully,  and  in  Peoria  and  Rock  Island  Ry.  Co.  v.  Bir- 
kett,  62  111.  332,  it  was  said:  "The  company  must  construct 
the  road  as  indicated  by  its  plans  and  maps  introduced  on 
the  trial.  If  these  should  be  changed,  the  land  owner  could 
recover  any  damages  resulting  from  the  change. "  The  case 
being  considered  comes  precisely  within  the  principle  of  the 
cases  in  this  court.  The  stipulation  in  evidence  shows  defi- 
nitely how  the  work  of  making  the  crossing  will  be  clone,  and 
to  what  extent  it  will  affect  defendant.  A  "suitable  and 
proper"  crossing,  is  a  phrase  that  must  be  well  understood 
by  civil  engineers  and  all  practical  railroad  men.  As  to  the 
character  of  the  work  to  be  done  at  the  crossing  there  is  no 
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ambiguity  in  the  stipulation.  In  this  respect  it  is  certainly 
as  definite  as  any  stipulation  found  in  any  of  the  reported 
decisions  of  this  court,  where  the  proceeding  was  between  a 
citizen  whose  land  would  be  taken  and  the  corporation  exer- 
cising the  right  of  eminent  domain,  and  it  is  apprehended  the 
rule  applicable  in  such  cases  is  the  same  where  both  parties 
are  railroad  companies.  The  law,  of  course,  makes  no  dis- 
tinction as  to  the  character  of  the  parties  concerned. 

The  objection  of  most  seeming  plausibility  to  the  admis- 
sion of  the  stipulation  in  evidence  in  this  case  is,  it  is  a  mere 
promise, — an  undertaking, — and  if  petitioner  fails  to  comply 
with  its  terms  it  simply  constitutes  a  cause  of  action, — noth- 
ing more.  It  is  not  that  it  is  a  promise  or  an  undertaking, 
for  if  it  is  valid,  and  should  be  performed  as  fully  as  is 
covenanted  it  shall  be,  it  would  work  no  injury  to  defendant ; 
but  the  objection  is,  the  promise  or  undertaking  may  not,  on 
account  of  financial  embarrassment,  or  from  other  cause,  be 
performed  by  petitioner,  and  that  would  leave  defendant  with 
simply  a  cause  of  action, — nothing  more.  So  runs  the  argu- 
ment of  counsel.  The  same  argument  might  have  been  made 
in  all  cases  where  stipulations  have  been  made  by  the  cor- 
poration condemning  land  for  public  uses,  and  on  failure  of 
performance  the  land  owners  would  have  an  action,  as  the 
cases  all  hold ;  but  such  stipulations  have  not  been  rejected 
for  that  reason.  Such  covenants  are  thought  to  run  with  the 
land,  and  the  right  of  action  would  always  afford  complete 
indemnity  to  the  land  owner.  The  rule  applicable  to  private 
owners  in  this  respect  applies  with  equal  force  to  railroad  or 
other  corporations.  In  case  of  any  failure  to  perform  the 
stipulation  on  the  part  of  petitioner,  it  is  asked,  what  remedy 
has  defendant  ?  Precisely  the  same  as  the  private  land  owner 
would  have  against  the  corporation  exercising  the  right  of 
eminent  domain,  and  making  a  stipulation  for  his  benefit. 
No  importance  need  be  attached  to  the  suggestion  petitioner 
may  not  perform  its  undertaking,  but  it  may  be  answered  by 
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a  reason  having  nothing  more  in  its  support, — that  is,  sup- 
pose defendant  should  recover  damages  for  the  perpetual 
maintenance  of  this  crossing,  and  should  fail  to  keep  it  in 
suitable  repair,  what  remedy  would  petitioner  have  ?  Simply 
an  action,  and  nothing  more.  In  the  absence  of  all  evidence, 
there  is  no  warrant  for  saying  defendant  is,  financially,  more 
able  to  perform  its  undertakings  in  this  respect  than  is  peti- 
tioner, or  that  it  is  more  likely  to  do  so.  Both  parties  are 
common  carriers  of  passengers  and  freights,  and  both  are 
under  the  highest  obligations  to  the  public  to  observe  that 
this  crossing  is  kept  in  repair,  so  that  it  may  be  entirely  safe 
for  the  passage  of  trains,  and  it  may  reasonably  be  presumed 
both  corporations  will  omit  no  duty  in  that  regard.  One 
party  is  as  much  interested  in  its  maintenance  in  a  suit- 
able condition  as  is  the  other,  and  should  it  become  unsafe 
through  use,  or  for  other  cause,  either  party  might,  and  it 
would  be  its  duty  to,  make  all  needed  repairs,  and  on  the 
party  obligated  to  maintain  such  crossing  would  rest  the 
expense  of  such  repairs,  and  the  same  might  be  recovered  in 
an  action. 

The  case  being  considered  bears  no  analogy  to  Chicago 
and  Alton  R.  R.  Co.  v.  Springfield  and  Northwestern  R.  R.  Co. 
reported  in  67  111.  142,  and  also  in  96  id.  274.  That,  it  will 
be  observed,  was  not  a  grade  crossing,  but  was  an  under- 
crossing,  made  by  cutting  through  a  high  embankment  under 
the  track  of  defendant's  road,  thereby  removing  all  the  sup- 
port it  had.  Nothing  appears  in  the  report  of  the  case  that 
shows  the  petitioning  corporation  was  under  any  obligation 
by  its  duty  to  the  public  as  a  common  carrier  of  passengers 
or  freights,  or  by  any  stipulation  or  otherwise,  to  keep  defend- 
ant's track  above  its  own  in  a  suitable  and  safe  condition. 
In  the  first  opinion  delivered  in  the  case  it  was  said,  defend- 
ants, "as  common  carriers  of  persons  and  property,  would 
after,  as  before,  be  subject  to  the  duty  of  keeping  their  track 
at  the  point  in  question  in  a  safe  and  secure  condition,  and 
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the  burden  would  not  be  shifted  by  the  judgment  of  condem- 
nation upon"  the  petitioning  corporation.  It  was  for  that 
reason  it  was  held  that  the  evidence  of  the  cost  of  erecting 
and  maintaining  a  bridge  over  the  track  of  petitioner's  road 
was  proper  evidence  on  the  assessment  of  damages,  and  that 
defendant  was  entitled  to  have  such  sum  for  damages  as 
would  enable  it  to  construct  and  keep  in  repair  all  such 
works  as  might  be  necessary  to  keep  its  track  in  a  safe  and 
secure  condition.  The  principle  of  that  case  has  no  applica- 
tion to  the  case  in  hand.  Here,  both  tracks  cross  on  grade, 
and  the  railway  company  asking  the  condemnation  to  be 
made  is  under  the  highest  obligation  to  the  public  as  a  com- 
mon carrier  of  persons  and  property,  as  well  as  its  stipula- 
tion in  favor  of  defendant,  and  which  is  made  a  part  of  the 
record,  to  construct  and  keep  the  crossing  in  a  safe  and 
secure  condition  for  the  use  of  both  carriers,  and  that  obli- 
gation, resting  as  it  does  on  a  sufficient  and  continuing  con- 
sideration, will  endure  as  long  as  it  will  be  necessary  to 
maintain  such  crossing  at  the  point  in  question.  There 
was,  therefore,  no  error  in  admitting  the  stipulation  in  evi- 
dence,— indeed,  it  would  have  been  error  to  have  excluded  it. 
Another  ground  relied  on  with  much  confidence  is,  that  by 
the  rulings  of  the  trial  court  defendant  was  denied  the  privi- 
lege to  prove  what  effect,  if  any,  the  construction  of  the 
crossing  at  the  point  in  controversy  would  have  on  the  haul- 
ing capacity  of  its  engines  employed  in  drawing  both  pas- 
senger and  freight  trains,  in  consequence  of  having  to  stop 
its  trains  in  obedience  to  that  provision  of  the  statute  which 
requires  that  all  trains  run  on  any  railroad  in  this  State 
which  crosses  any  other  railroad  on  the  same  level  shall  be 
brought  to  a  full  stop  within  certain  distances  specified, — 
and  that,  it  is  said,  is  error.  The  court,  in  giving  instructions 
on  this  branch  of  the  case,  made  them  conform  to  the  theory 
on  which  the  evidence  tendered  was  excluded,  and  the  rulings 
in  both  respects  will  be  considered  together. 
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It  appears  from  the  evidence  introduced  as  to  the  grade  of 
defendant's  road,  that  the  track,  both  ways  from  the  point 
where  it  is  proposed  to  construct  the  crossing  of  petitioner's 
road,  is  practically  on  a  level.  A  change  of  grade  commences 
two  hundred  feet  south.  It  begins  to  descend  from  there, 
and  for  a  distance  of  four  hundred  feet  it  is  thirteen  and 
two-tenths  feet  per  mile.  Commencing  at  the  point  of  inter- 
section and  running  north,  as  the  evidence  is  understood,: 
defendant's  track,  for  some  distance,  is  practically  on  a  level, 
and  then  commences  an  elevation,  the  altitude  per  mile  being 
stated.  In  view  of  this  condition  of  defendant's  track  at  and 
near  the  point  of  intersection  of  the  two  roads,  both 'north 
and  south,  defendant  asked  a  witness  who  was  familiar  with 
the  grade  of  the  road  at  the  place  of  intersection,  the  fol- 
lowing question :  "Upon  the  theory  that  a  crossing  were  to 
be  made  at  this  point  of  this  proposed  crossing,  and  the 
trains  of  the  Chicago  and  Alton  railroad  were  to  stop  at  a 
point  distant  not  less  than  two  hundred  feet  or  more  than 
eight  hundred  feet  from  the  center  line  of  that  crossing,  and 
start  again,  coming  to  a  dead  halt  not  nearer  than  two  hun- 
dred feet  or  distant  more  than  eight  hundred  feet  of  the 
proposed  crossing,  what  effect,  in  your  judgment,  would  it 
have  on  the  hauling  capacity  of  the  engines  employed  by  the 
Chicago  and  Alton  railroad  in  their  service  past  this  point, 
— in  their  freight  service  past  this  point?"  This  question 
was  objected  to,  on  the  ground  defendant  had  no  right  to 
recover  for  any  damages  which  might  be  occasioned  by  rea- 
son of  its  servants  having  to  stop  their  trains  at  this  crossing 
in  obedience  to  the  law.  In  sustaining  the  objection  the 
court  said :  "If  the  defendant  proposes  to  show  that  these  ■ 
stops  or  halts  will  be  occasioned,  not  by  force  of  any  statute ' 
or  police  regulation  requiring  stops  or  halts  on  approaching 
railroad  crossings,  but,  independent  of  such  police  regula- 
tions or  statute,  will  be  required  by  reason  of  the  proposed 
track  of  the  petitioner  across  the  railroad  track  of  the  defend- 
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ant,  then  I  think  the  question  may  be  answered  as  being 
competent  on  this  point,  otherwise  the  objection  is  sustained." 
Objections  to  other  questions  of  the  same  import,  only  differ- 
ing in  phraseology,  were  sustained  by  the  court.  Exceptions 
to  the  rulings  of  the  court  were  taken  in  the  usual  manner 
upon  the  interrogatories  propounded,  so  far  as  the  interroga- 
tories involved  the  existence  of  any  law  or  police  regulation 
requiring  the  stopping  of  trains  at  railroad  crossings. 

The  questions  arising  on  the  rulings  of  the  court  on  this 
branch  of  the  case  are  of  first  impression  in  this  court,  and 
have  been  considered  with  that  care  their  importance  de- 
mands, and  the  conclusion  reached  is,  the  rulings  of  the  court 
may  be  sustained,  both  on  principle  and  authority.  Without 
the  construction  of  the  crossing  asked  for  by  the  petitioner, 
it  is  said,  obedience  to  law  in  reference  to  stopping  trains  at 
crossings  of  other  railroads  is  not  demanded  of  defendant  in 
running  its  trains  between  Lockport  and  Joliet,  and  because 
after  the  crossing  is  constructed  defendant  will  be  compelled 
to  stop  its  trains  on  approaching  sach  crossing  from  either 
direction,  it  is  argued  the  inconveniences  and  other  embar- 
rassments that  will  be  experienced  are  elements  to  be  consid- 
ered in  estimating  the  "just  compensation"  that  should  be 
paid  for  the  injuries  sustained.  This  is  a  mistaken  view  of 
the  law.  The  statute  in  question  is  simply  a  police  regula- 
tion, valid  and  binding  on  all  railroad  companies  in  the  State, 
whether  incorporated  before  or  since  its  passage*.  Its  dura- 
tion rests  in  the  will  of  the  General  Assembly.  The  decision 
may  be  placed  on  a  principle  underlying  all  conduct, — that 
is,  that  neither  a  natural  person  nor  a  corporation  can  claim 
damages  on  account  of  being  compelled  to  render  obedience 
to  a  police  regulation  designed  to  secure  the  common  welfare. 
That  is  a  duty  every  one  owes  to  government  for  the  protec- 
tion it  affords.  Corporations,  as  well  as  citizens,  are  subject 
to  the  police  power  of  the  State.  So  far  as  defendant  would 
suffer  injury  on  account  of  having  to  stop  its  trains  at  the 
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crossing  for  reasons  other  than  compliance  with  the  statute, 
the  court  distinctly  ruled,  evidence  of  such  damage,  if  any, 
might  be  given.  The  rulings  of  the  court  in  that  regard 
were  as  broad  and  liberal  as  the  law  will  warrant.  Under 
the  laws  of  this  State,  (and  so  its  policy  is,)  one  railroad  has 
the  right  to  cross  the  track  of  another,  and  if  they  can  not 
agree  upon  the  amount  of  compensation  to  be  made  therefor, 
or  as  to  the  points  and  manner  of  such  crossing,  the  same 
shall  be  ascertained  and  determined  in  the  manner  prescribed 
by  law.  Should  it  be  held  that  before  a  new  railroad  could 
be  laid  across  the  track  of  a  railroad  previously  constructed, 
the  damage  for  #ny  inconvenience  such  company  might  suffer 
on  account  of  having  to  submit  to  and  observe  police  regula- 
tion in  regard  to  the  conduct  of  its  business  thereafter  should 
first  be  ascertained  and  paid  by  tlie  new  road,  it  would  amount 
to  a  practical  prohibition  on  the  construction  of  new  railroads 
in  the  State.  A  railroad  company  has  no  vested  right  to  run 
its  trains  in  defiance  of  public  statutes  designed  to  promote 
the  public  good,  and  no  principle  is  perceived  on  which  such 
corporations  can  demand  compensation  for  obedience  to  such 
statutes.  Immunity  from  police  regulations  and  restraints 
would  secure  to  corporations  rights  not  possessed  by  citizens 
of  the  State. 

Unless,  therefore,  every  railroad  corporation  takes  its  right 
of  way  subject  to  the  right  of  the  public  to  have  other  roads, 
both  common  highways  and  railways,  constructed  across  its 
track  whenever  the  public  exigency  might  be  thought  to 
demand  it,  the  grant  of  the  privilege  to  construct  a  railroad 
across  or  through  the  State  would  be  an  obstacle  in  the  way 
of  its  future  prosperity  of  no  inconsiderable  magnitude.  The 
claim  made  for  damages,  in  this  respect,  has  neither  reason 
nor  the  weight  of  authority  for  its  support.  In  Railivay  v. 
Railway,  30  Ohio  St.  604,  it  is  well  said :  "While  the  elder 
road  can  demand  compensation  for  its  property  to  the  extent 
of  its  appropriation,  it  has  no  right  to  demand  tribute  from 
26—105  III. 
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the  junior  road  for  the  enjoyment  of  the  same  corporate 
franchises  that  it  possesses.  Each  owes  its  authority  to 
operate  its  road  to  the  same  source, — the  State, — and  neither 
has  the  right  to  tax  the  other  for  the  enjoyment  of  these 
mutual  privileges.  It  is  true  that  the  crossing  imposes  a  new 
burden,  but  it  is  one  to  which  it  is  subject  by  the  nature  of  the 
case  and  the  terms  of  its  charter. "  Other  courts  of  acknowl- 
edged authority  sustain  the  same  general  doctrine.  {Massa- 
chusetts Central  R.  R.  Co.  v.  Boston,  Clinton  and  Fltchburg 
R.  R.  Co.  121  Mass.  125.)  But  aside  from  all  authority,  on 
principle,  no  compensation  ought  to  be  allowed,  in  any  case, 
for  mere  obedience  to  law.  That  is  a  service  all  citizens 
and  corporations  are  bound  to  render  to  the  State  in  con- 
sideration of  the  common  protection  bestowed.  See  Peoria 
and  Pekin  Union  Ry.  Co.  v.  Peoria  and  Farmington  Ry.  Co. 
(ante,  p.  110.) 

The  point  is  made,  both  by  the  argument  and  the  in- 
structions asked  by  defendant,  that  on  account  of  defendant 
having  to  cause  its  trains  to  be  stopped  in  compliance  with 
the  statute,  there  is  a  reduction  in  the  hauling  capacity  of 
defendant  to  do  business  at  and  over  the  point  of  such  cross- 
ing, and  hence  it  should  be  paid  in  money  a  sum  sufficient 
to  make  good  any  reduction  in  the  hauling  capacity  of  its 
engines  that  may  be  shown  by  the  evidence.  Beyond  mere 
nominal  damages  it  is  difficult  to  adopt  any  rule  for  the 
admeasurement  of  any  actual  damages  in  such  cases.  It 
would  involve  the  consideration  of  so  many  collateral  facts 
as  would  make  the  claim  insisted  upon  shadowy  and  uncer- 
tain. What  is  the  capacity  of  defendant's  engines  to  move 
trains,  would  have  to  be  ascertained  by  first  ascertaining 
their  utmost  capacity  at  the  different  grades  on  its  entire  line 
of  road.  This  court  may  take  judicial  notice  of  what  may 
be  known  by  common  observation.  So  it  may  be  assumed 
defendant's  main  line  of  road  is  well  nigh,  if  not  quite,  three 
hundred  miles  in  length.     To  ascertain  the  capacity  of  de- 
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fendant's  engines  at  the  most  difficult  grade  on  the  entire 
line  would  necessarily  require  considerable  measurements, 
and  many  experiments.  When  that  fact  shall  have  been 
ascertained,  the  embarrassment  in  arriving  at  a  conclusion 
as  to  the  hauling  capacity  of  such  engines  at  the  crossing  in 
question  has  only  been  met,  but  not  overcome.  Are  there 
no  other  crossings  of  other  railroads  where  the  law  makes  it 
obligatory  on  defendant  to  cause  its  trains  to  come  to  a  full 
stop,  equally  as  difficult  as  this  one  ?  Should  the  difficulty 
at  this  point  be  removed,  could  they  surely  pass  others,  haul- 
ing the  same  number  of  cars  or  coaches  ?  But  a  still  more 
troublesome  question  remains.  Would  it  be  practicable  to 
prove  when,  or  how  often,  if  ever,  the  necessity  would  exist 
to  move  as  heavy  trains  at  this  point  as  elsewhere  on  defend- 
ant's line  of  road  ?  There  may  be,  and  doubtless  are,  many 
through  trains  over  defendant's  road  that  would  require  the 
same  motive  power  on  the  entire  track,  but  at  what  point 
shall  the  capacity  of  its  engines  be  estimated?  Shall  it  be 
at  this  crossing,  or  elsewhere  on  the  road  ?  These  and  many 
other  difficulties  that  might  be  suggested  make  the  class  of 
damages  insisted  upon  too  remote,  uncertain  and  shadowy  to 
be  considered  as  an  element  in  the  actual  damage  sustained. 
The  rule  on  this  subject  is  stated  in  Jones  v.  Chicago  and 
Iowa  R.  R.  Co.  68  111.  380,  to  be,  that  the  amount  allowed 
should  be  sufficient  to  cover  all  actual  damage  by  reason 
of  the  construction  of  the  road,  for  the  land  taken,  for  all 
physical  injuries  to  the  residue,  and  for  all  inconveniences 
of  every  character  produced ;  but  nothing  should  be  allowed 
for  imaginary  or  speculative  damages,  or  such  remote  or 
inappreciable  damages  as  the  imagination  may  conjure  up, 
and  which  may  or  may  not  occur  in  all  the  future.  That  has 
been  done  in  this  case.  All  the  actual  damage  defendant 
will  suffer  has  been  liberally  compensated  by  the  judgment 

L rendered,  but  nothing  was,  and  nothing  should  be,  allowed 
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never  be  experienced  by  defendant  in  the  profitable  and  suc- 
cessful transacting  of  its  legitimate  business. 

The  judgment  does  substantial  justice,  and  must  be  af- 
firmed, which  is  done. 

Judgment  affirmed. 

Dickey  and  Sheldon,  JJ.,  dissenting. 

Separate  opinion  by  Mr.  Justice  Scholfield  : 

Although  concurring  in  the  opinion  that  appellant  is  not 
entitled  to  recover  for  damages  presumably  to  be  sustained  by 
reason  of  being  compelled  by  statute  to  stop  its  trains  before 
crossing  the  track  of  appellee's  road,  yet,  since  the  language 
here  employed  does  not  fully  and  accurately  express  my 
opinion,  I  prefer  to  briefly  state,  in  my  own  way,  the  views 
I  entertain  upon  this  question. 

I  am  unable  to  perceive  any  distinction,  in  principle, 
between  cases  where,  by  statute,  a  railroad  company  is  re- 
quired to  stop  its  trains  before  crossing  the  track  of  another 
road,  and  cases  where  the  same  stoppage  is  rendered  neces- 
sary by  reason  of  the  prior  occupancy  of  the  way  by  the  cars 
on  the  other  road,  or  by  reason  of  danger  of  collision  with  the 
cars  of  the  other  road.  In  either  case,  if  the  company  thus 
compelled  to  stop  its  trains  has  a  legal  right  to  continuous 
and  unobstructed  passage  upon  its  track,  such  stoppage  must 
invade  that  right,  and  in  neither  case,  if  it  does  not  have  such 
right,  can  there  be  any  legal  invasion  of  a  right  for  which 
damages  can  be  recovered. 

The  inquiry  then  must  be,  has  appellant  here  shown  a 
franchise  (that  is,  a  legal  property  right,)  to  move  its  cars 
from  one  end  of  its  road  to  the  other,  without  other  hindrance 
or  delay  than  such  as  was  necessitated  by  the  existence  of 
things  when  its  charter  was  granted?  It  is  not  sufficient 
to  show  that  it  has  a  property  right  to  use  its  track  as  a 
railroad,  to  the  exclusion  of  all  others, — no  one  denies  that. 
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But  even  that  is  subject  to  condemnation,  and  when  another 
road  has  condemned  and  paid  for  the  privilege  of  using  so 
much  of  that  track  as  is  devoted  to  its  crossing,  that  property 
in  the  track  is  compensated  for,  and  each  road  then,  with 
reference  to  that  much  of  what  was  before  the  property  of 
the  one,  is  an  owner  in  common  with  the  other,  and  equally 
entitled  to  its  use,  still  leaving  the  question  whether  the  com- 
pany whose  road  is  to  be  crossed,  has,  in  addition  to  the 
ownership  of  its  tangible  property,  an  ownership  of  an  intan- 
gible property,  consisting  of  a  mere  prior  right  of  passage. 

It  needs  no  demonstration  to  prove  that  mere  priority  of 
occupancy  or  use  gives  no  priority  of  right  to  that  which  is 
free  to  all, — and  this,  obviously,  includes  the  right  of  loco- 
motion. A  railroad  company's  right  of  moving  its  trains 
differs  only  from  rights  of  locomotion  generally,  in  that  it 
must  always  move,  and  can  only  move  upon  the  line  of  its 
tracks,  and  while  it  has  this  right,  natural  individuals  and 
corporations  have  the  same  right  of  locomotion  that  it  has, — 
not  upon  its  tracks,  without  paying  for  them,  but  generally. 
Neither  has  precedency,  but  all  are  entitled  to  it  as  a  com- 
mon right.  If  this  were  not  so,  in  a  highly  improved  and  old 
settled  country  the  last  comers  would  find  the  entire  country 
preoccupied,  so  that  locomotion  would  be  practically,  if  not 
literally,  impossible.  The  development  of  the  country,  its 
material  prosperity,  and  even  the  comfort  and  convenience  of 
the  citizens,  render  it  necessary  that  railroads  should  be  built 
and  operated  in  every  direction,  and  so,  necessarily,  often- 
times crossing  each  other.  And  this  necessity  has  always 
been  so  obvious  that  it  can  never  be  presumed  the  legisla- 
ture has  bound  its  hands  in  regard  to  it,  by  contract  in  the 
nature  of  a  grant,  in  the  absence  of  unmistakable  language 
to  that  effect, — if,  even  then,  it  could  be  held  to  have  done 
so, — for  it  would,  in  effect,  be  parting  with  one  of  its  sovereign 
rights,  which  is  indispensable  to  the  welfare  of  the  State. 
See  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet.  420. 
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Appellant's  charter  contains  no  contract  obligating  the 
State  not  to  charter  or  permit  the  building  of  railroads 
crossing  its  track,  or  that  passage  upon  its  line  of  railway 
shall  not  be  delayed  or  hindered.  It  simply  creates  a  corpo- 
ration, with  the  usual  powers  to  construct  and  operate  a 
railroad.  In  addition,  therefore,  to  the  right  to  be  a  corpo- 
ration, the  privilege  of  running  the  road  and  taking  tolls  for 
fare  and  freight  is  the  essential  franchise  conferred.  Thorpe 
v.  R.  and  B.  R.  R.  Co.  27  Vt.  146. 

If  appellant  could  claim,  as  a  part  of  its  franchise,  that  it 
was  entitled  to  pass  its  cars  from  one  end  of  its  line  to  the 
other  without  any  other  hindrances,  delays  or  burdens  than 
those  in  existence  when  its  charter  was  granted,  then  any 
statute  subsequently  passed,  requiring  its  cars  to  slacken 
speed  or  stop,  where  before  they  were  not  required  to  slacken 
speed  or  stop,  or  requiring  a  care  and  labor  not  then  required, 
would  impair  the  obligation  of  the  contract  evidenced  by  its 
charter,  and  be  in  contravention  of  section  10,  article  1,  of 
the  constitution  of  the  United  States,  and  hence  void.  The 
opening  of  new  common  highways  across  railroad  tracks 
necessarily  increases  the  care  and  labor  of  the  railroad  com- 
panies in  order  to  avoid  collisions.  Where  villages  or  cities 
spring  up  along  the  lines  of  railways,  and  their  streets  are 
laid  out  Across  the  railway  tracks,  the  care  and  labor  to  avoid 
collisions  is  very  materially  increased,  and  the  speed  of  trains 
must,  of  necessity,  be  to  some  extent  slackened.  In  all  these 
cases,  if  the  railroad  charter  is  held  to  amount  to  a  contract 
that  passage  upon  the  line  of  its  railway  shall  not  be  delayed, 
hindered  or  burdened,  the  highways  and  streets  can  not  law- 
fully be  laid  out  until  the  railroad  company  is  compensated 
for  the  additional  burden  it  will  thus  have  to  bear, — nor  can 
the  village  or  city,  by  ordinance,  require  the  speed  of  trains  to 
be  checked,  where  compensation  for  the  attendant  loss  has  not 
been  first  provided  for.  This  has  never  been  supposed  to  be 
the  law  here,  nor,  so  far  as  we  know,  has  it  been  held  to  be 
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the  law  elsewhere.  Statutes  and  ordinances  requiring  the 
checking  of  the  speed  of  trains,  the  ringing  of  bells  and  the 
sounding  of  whistles  before  crossing  highways  or  streets,  or 
within  the  limits  of  cities  and  villages,  have  been  held  reason- 
able police  regulations,  without  regard  to  whether  the  streets 
or  highways  were  laid  out,  or  the  village  or  city  was  platted 
and  has  been  built  up  since  or  before  the  granting  of  the 
railroad  charter,  and  without  regard  to  whether  compensation 
has  been  made  to  the  railroad  company  for  loss  or  injury 
thus  sustained.  Among  other  cases,  see  G.  and  C.  U.  R.  R. 
Co.  v.  Loomis,  13  111.  548 ;  G.  and  C.  U.  R.  R.  Co.  v.  Dill, 
22  id.  264 ;  G.  and  C.  U.  R.  R.  Co.  v.  Appleby,  28  id.  283 ; 
Ohio  and  Mississippi  R.  R.  Co.  v.  McClelland,  25  id.  140 ; 
Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Haggerty,  67  id. 
113;  and,  also,  Cooley's  Const.  Lim.  (4th  ed.)  718,  et  seq. 

There  being-  no  contract,  express  or  implied,  giving  the 
elder  company  priority  of  mere  locomotion,  the  right  of  each 
in  this  regard  is  to  be  enjoyed  with  reference  to  the  equal 
rights  of  all  others ;  and  this,  it  is  to  be  presumed,  was  in- 
tended when  the  charter  was  granted  appellant.  It  took  its 
charter  subject  to  the  rights  of  other  railroads  thereafter  to 
be  chartered  and  built  to  cross  its  track,  upon  making  com- 
pensation for  injury  to  its  property, — that  is,  its  soil  and 
track,  and  other  improvements  annexed  to  the  soil,  if  there 
are  such, — with  the  equal  rights  of  moving  trains  upon  their 
tracks  that  appellant  has  upon  its  track,  neither  having 
priority  of  right  in  that  regard.  And  this  view  has  the  sanc- 
tion of  Massachusetts  Central  R.  R.  Co.  v.  Boston,  Clinton 
and  Fitchburg  R.  R.  Co.  121  Mass.  124;  Old  Colony  and  Fall 
River  R.  R.  Co.  v.  County  of  Plymouth,  14  Gray,  155;  Rail- 
way v.  Railway,  30  Ohio  St.  604 

For  so  much  of  the  right  of  way  and  track  as  is  taken  or 
appropriated  to  use,  and  for  damages,  if  any  are  sustained, 
to  right  of  way  and  track  and  fixtures,  no  one  denies  the 
right  of  recovery.     I  think,  where  the  crossing  necessitates 
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the  raising  or  lowering  of  the  grade  in  order  to  the  operation 
of  the  road  as  efficiently  as  it  was  before  operated,  the  ex- 
penses of  so  doing  may  properly  be  taxed  against  the  road 
seeking  the  condemnation.  The  prior  company  built  its  road 
with  reference  to  the  condition  of  things  as  they  then  were. 
In  the  absence  of  notice  it  could  not  be  anticipated  a  crossing 
would  be  at  a  particular  place,  and  so  the  company  was  not 
required  to  build  its  track  with  reference  to  such  crossing. 
The  party  seeking  condemnation  selects  the  particular  cross„- 
ing,  and  thereby  renders  necessary  the  expenditure  of  money 
to  adapt  the  track  to  that  crossing,  and  should  pay  whatever 
may  be  required  for  that  purpose.  Crossings  may  be  selected 
{as  in  Lake  Shore  and  Michigan  Southern  Ry.  Co.  et  at.  v. 
Chicago  and  Western  Indiana  R.  R.  Co.  100  111.  21,)  at  places 
where  to  allow  them  is  to  practically  destroy  switches,  sidings, 
turnouts,  etc.  In  such  cases,  I  concede,  the  company  con- 
demning must  pay  all  damage  thereby  occasioned  to  the 
tangible  property  in  its  connection  with  and  relation  to  the 
road  of  which  it  is  a  part ;  but  in  such  case  I  do  not  think 
there  should  be  any  damages  allowed  for  mere  stoppages  to 
give  priority  to  other  trains,  or  to  comply  with  statutory 
requirements.  If  the  switch  or  siding  can  not  be  operated 
efficiently  with  a  crossing  over  it,  it  should  be  removed  else- 
where, and  the  condemning  road  taxed  with  the  damages 
thereby  occasioned.  If  it  can  be  so  operated,  but  only  after 
incurring  additional  expense,  the  condemning  road  should  be 
taxed  with  that  expense. 

Mr.  Justice  Walker  :    I  concur  in  the  views  expressed  in 
this  separate  opinion  of  my  brother  Scholfield. 
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Nathan  Chambers 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  ML  Vernon  January  31,  1883. 

1.  New  trial — when  the  evidence  is  contradictory — instructions.  Where 
the  evidence  is  conflicting  and  contradictory  in  a  criminal  case,  so  that  if  the 
jury  had  been  properly  instructed  this  court  would  not  feel  it  its  duty  to 
interfere  with  a  verdict  finding  the  defendant  guilty,  yet  if  there  is  enough 
evidence  favorable  to  the  defendant  to  raise  a  reasonable  doubt  whether  the 
jury  would  have  returned  such  verdict  if  properly  instructed,  and  they  have 
not  been  so  instructed,  a  new  trial  will  be  granted. 

2.  Witness — credibility  of  defendant  in  a  criminal  case.  On  the  trial 
of  one  for  an  assault  with  intent  to  commit  a  rape,  where  the  prosecuting 
witness  and  the  defendant  both  testified,  and  their  testimony  was  directly 
contradictory,  the  court  instructed  the  jury  that  they  were  not  bound  to  believe 
the  evidence  of  the  defendant  in  a  criminal  case,  and  treat  it  the  same  as 
that  of  other  witnesses,  but  that  they  might  take  into  consideration  the  fact 
that  he  was  defendant,  and  give  his  testimony  such  weight  as,  under  all  the 
circumstances,  they  thought  it  entitled  to:  Held,  that  the  instruction  was 
calculated  to  mislead,  and  erroneous. 

3.  Under  the  statute  making  a  defendant  charged  with  crime  a  competent 
witness,  his  testimony  is  subjected  to  the  like  tests,  for  the  purpose  of  deter- 
mining the  reliance  to  be  placed  upon  it,  as  that  of  other  witnesses.  In  all 
cases  the  interest  or  bias  which  may  sway  a  witness  to  pervert  the  truth  may 
be  taken  into  consideration,  for  the  purpose  of  determining  what  credit  shall 
be  given  to  his  evidence. 

4.  Such  a  person,  when  introduced  as  a  witness  in  his  own  behalf,  is  to 
be  examined  and  cross-examined  precisely  as  other  witnesses,  and  he  may 
likewise  be  impeached  in  precisely  the  same  mode.  The  accused,  as  a  wit- 
ness, differs  from  other  witnesses  only  in  the  fact  that  he  is  the  defendant 
charged  and  being  tried  for  crime,  which  may  be  taken  into  consideration 
by  the  jury  in  passing  on  his  credibility,  but  his  testimony  must  be  treated 
the  same  as  that  of  any  other  witness;  nor  can  it  be  treated,  as  a  matter  of 
law,  as  not  having  the  same  effect  and  weight  as  that  of  other  witnesses. 
Whether  it  should  or  not,  is  a  question  of  fact  for  the  jury  to  decide, — and 
this  is  the  rule  in  regard  to  all  the  other  witnesses. 

5.  Same — corroborative  evidence  giving  additional  weight  to  evidence. 
The  fact  that  one  prosecuting  for  an  assault  upon  her  with  intent  to  commit 
a  rape,  is  of  good  fame,  or  presently  discovered  the  offence,  and  showed 
circumstances  and  signs  of  injury,  and  that  the  one  accused  flees,  the  author- 
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ities  say,  will  give  greater  probability  to  her  testimony  than  it  otherwise 
would  have;  but  to  say,  "these  and  the  like  are  concurring  circumstances, 
which  give  great  probability  to  her  evidence,"  is  stating  the  rule  of  law  too 
strongly  in  an  instruction. 

6.  Instruction— assuming  facts  not  proved  or  controverted.  Where 
the  facts  are  not  proved,  or  are  controverted,  and  the  evidence  is  conflicting, 
the  court,  in  instructing  the  jury,  can  not  assume  them  to  be  true  without 
usuiping  the  province  of  the  jury,  and  it  is  error  to  do  so.  The  facts  should 
be  submitted,  on  the  evidence,  to  the  jury.  The  fact  that  the  court  states 
the  law  applicable  to  particular  states  of  the  case,  is  of  itself  an  assumption 
that  such  states  of  case  exist,  it  not  being  presumed  a  court  will  state  the  law 
to  the  jury  in  reference  to  questions  not  before  them.  Neither  is  it  proper 
that  an  instruction  should,  even  hypothetically,  give  a  one-sided  or  partial 
view  of  the  facts. 

7.  The  use  of  the  word  "if"  before  each  statement  of  fact  in  an  instruc- 
tion stating  facts,  but  failing  to  state  how  any  quwre  thereby  raised  is  to  be 
solved,  whether  by  reference  to  the  evidence  or  otherwise,  and  not  even 
referring  the  solution  of  it  to  the  jury,  will  not  render  the  instruction  free 
from  the  objection  that  it  assumes  the  facts  stated,  to  exist. 

8.  On  the  trial  of  one  for  an  assault  with  intent  to  commit  a  rape,  the 
court  instructed  the  jury  "that  any  fact  and  circumstance  that  concurs  with 
the  testimony  of  the  prosecutrix,  such  as,  that  if  she  be  of  good  fame,  or  if 
she  presently  discover  the  offence;  if  she  showed  circumstances  and  signs  of 
injury;  if  the  offender  fled, — these  and  the  like  are  concurring  circumstances, 
which  give  great  probability  to  her  evidence. "  There  was  no  evidence  that 
the  prosecutrix  showed  signs  and  circumstances  of  injury,  it  not  being  pre- 
tended that  she  ever  received  or  claimed  to  have  received  any  injury  from  the 
defendant,  and  the  evidence  was  conflicting  whether  she  presently  discovered 
the  offence,  and  left  it  very  doubtful  whether  the  defendant  fled  when  charged: 
Held,  that  the  instruction  was  calculated  to  mislead,  and  was  erroneous. 

Writ  of  Error  to  the  Circuit  Court  of  Jasper  county ;  the 
Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  J.  M.  Honey,  Mr.  J.  H.  Halley,  and  Mr.  D.  Trexler, 
for  the  plaintiff  in  error : 

The  court  erred  in  instructing  the  jury  that  "they  are  not 
bound  to  treat  the  evidence  of  defendant  the  same  as  the 
evidence  of  other  witnesses."  The  defendant  in  a  criminal 
case,  as  a  witness,  is  to  be  tried  and  treated  as  any  other 
witness.  Gulliher  et  al.  v.  People,  82  111.  145 ;  Bull'uier  v. 
People,  25  id.  394;  Fleter  v.  State,  49  Inch  124. 
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The  second  of  the  People's  instructions  tells  the  jury  that 
any  fact  and  circumstance  that  concurs  with  the  testimony 
of  the  prosecutrix,  (meaning  a  number  of  circumstances  not 
proven,)  give  great  probability  to  her  evidence.  The  cir- 
cumstances cited,  if  proved,  only  give  probability,  not  great 
probability,  to  her  evidence.  Thompson  v.  State,  38  Ind.  39  ; 
Waterman's  United  States  Crim.  Digest,  523,  sees.  68,  74,  524. 

The  instruction  gives  undue  prominence  to  this  group  of 
circumstances  assumed  to  be  proven,  and  was  unfair  and 
highly  prejudicial  to  the  defendant,  and  invaded  the  province 
of  the  jury.  Shaw  v.  People,  81  111.  150  ;  Chicago,  Milwaukee 
and  St.  Paul  R.  R.  Co.  v.  Hall,  90  id.  42 ;  City  of  Aurora  v. 
Pennington,  92  id.  564. 

The  court,  in  a  criminal  case,  can  not  instruct  as  to  a  com- 
bination of  facts  assumed  to  be  proven.  Weyrich  v.  People, 
89  111.  99;   Coon  v.  People,  99  id.  371. 

Where  the  evidence  is  conflicting,  the  jury  should  deter- 
mine the  facts  without  the  interference  of  the  court.  Swan 
v.  People,  98  111.  610;   Coon  v.  People,  99  id.  368. 

Mr.  James  McCartney,  Attorney  General,  for  the  People : 
The  instruction  as  to  the  credence  to  be  given  to  defend- 
ant's testimony  is  in  accord  with  the  statute.    Criminal  Code, 
sec.  426 ;  Bulliner  v.  People,  95  111.  394. 

The  other  instruction  complained  of  as  invading  the  pro- 
vince of  the  jury,  does  not  come  within  the  objections  in  the 
cases  of  Swan  v.  People,  98  111.  610,  and  Coon  v.  People,  99 
id.  368.  Nothing  is  assumed  in  it  as  proven,  but  the  jury  are 
directed  "to  give  such  credit  to  the  testimony  of  each  witness 
as,  under  all  the  circumstances,  such  witnesses  seem  to  be 
entitled  to." 

Mr.  Geo.  W.  Fithian,  State's  Attorney,  and  Mr.  John  P. 
Heap,  also,  for  the  People. 
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Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Plaintiff  in  error  was  convicted  in  the  court  below  of  the 
crime  of  "an  assault  with  intent  to  commit  rape."  The  only 
witnesses  of  the  acts  alleged  to  constitute  the  offence  were 
the  prosecutrix  and  plaintiff  in  error.  Both  were  examined  as 
witnesses,  and  the  evidence  they  gave  as  to  the  fact  of  such 
assault  having  been  committed,  was  directly  contradictory. 

Although  it  is  quite  probable  that  if  the  jury  had  been 
fairly  and  accurately  instructed  as  to  the  law,  and  still  have 
found  as  they  did,  we  should  not  feel  it  to  be  our  duty  to 
interfere  with  the  verdict,  yet  there  is  enough  evidence  in 
the  record  favorable  to  plaintiff  in  error  to  raise  in  our  mind 
reasonable  doubts  whether,  if  the  jury  had  been  so  instructed, 
they  would  have  returned  the  same  verdict,  and  hence  we  can 
not  say  that  the  objections  to  which  we  conceive  certain  of 
the  People's  instructions  obnoxious,  did  no  injustice  to  plain- 
tiff in  error. 

The  first  instruction,  given  at  the  instance  of  the  People, 
is  as  follows : 

"The  court  instructs  the  jury,  for  the  People,  that  they  are 
not  bound  to  believe  the  evidence  of  the  defendant  in  a  crim- 
inal case,  and  treat  it  the  same  as  the  evidence  of  other 
witnesses,  but  the  jury  may  take  into  consideration  the  fact 
that  he  is  defendant,  and  give  his  testimony  such  weight  as, 
under  all  the  circumstances,  they  think  it  entitled  to. " 

The  language  of  the  statute  is:  "No  person  shall  be  dis- 
qualified as  a  witness  in  any  criminal  case  or  proceeding  by 
reason  of  his  interest  in  the  event  of  the  same,  as  a  party  or 
otherwise,  or  by  reason  of  his  having  been  convicted  of  any 
crime," — thus  expressly  placing  the  defendant  and  all  other 
witnesses,  as  respects  competency,  on  an  equality;  "but," 
the  statute  proceeds,  "such  interest  or  conviction  may  be 
shown  for  the  purpose  of  affecting  his  credibility, " — so,  also, 
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in  this  respect  as  in  others,  subjecting  his  evidence  to  like 
tests,  for  the  purpose  of  determining  the  amount  of  reliance 
to  be  placed  upon  it,  as  those  to  which  the  evidence  of  other 
witnesses  is  subject,  for,  in  all  cases,  the  interest  or  bias 
which  may  sway  a  witness  to  pervert  the  truth  is  to  be  taken 
into  consideration,  for  the  purpose  of  determining  what  credit 
shall  be  given  his  evidence.  The  law  contemplates,  by  allow- 
ing persons  charged  with  crime  to  become  witnesses,  that 
they  may  tell  the  truth,  and  if,  in  a  given  case,  the  jury 
shall  believe  such  a  witness  does  tell  the  truth,  it  must  have 
precisely  the  same  effect  as  if  told  by  any  other  witness; 
and,  on  the  other  hand,  if  the  jury  shall  believe  that  he  does 
not  tell  the  truth,  they  are  not  at  liberty  to  give  more  or  less 
credence  to  it  than  to  the  evidence  of  any  other  witness  whom 
they  disbelieve.  Such  a  person,  when  introduced  as  a  wit- 
ness, moreover,  -is  to  be  examined  and  cross-examined  pre- 
cisely as  other  witnesses,  and  he  may,  likewise,  be  impeached 
in  precisely  the  same  modes.  It  is,  therefore,  manifest  that 
there  is  one  respect  only  in  which  his  evidence  differs  from 
that  of  any  other  witness,  and  this  is  in  the  fact  that  he  is 
defendant, — the  party  being  tried  for  the  crime.  That  fact 
is  to  be  taken  into  consideration  in  determining  what  reliance 
is  to  be  placed  upon  his  evidence,  and,  of  course,  can  not  be 
in  any  case  where  the  witness  is  not  the  defendant  charged 
with  crime.  The  effect  of  the  fact  that  the  witness  is  the 
defendant  charged  with  the  crime,  in  disparaging  or  impeach- 
ing his  evidence,  all  experience  teaches,  will  vary  with  varying 
circumstances  to  be  disclosed  upon  the  trial,  sometimes  re- 
quiring disbelief  and  entire  disregard  of  his  evidence,  while 
at  others  not  sensibly  disparaging  it ;  and  hence  sometimes 
the  jury  will  be  required  to  treat  it  differently  from  the  evi- 
dence of  other  witnesses  whom  they  believe,  but  not  then 
differently  from  the  evidence  of  other  witnesses  whom  they 
disbelieve, — and  so,  necessarily,  the  only  difference  between 
this  and  other  evidence  is,  not  in  the  way  in  which  it  shall 
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be  treated,  but  in  the  credence  that  shall  be  given  it,  and 
that  is,  in  all  cases  and  with  regard  to  evidence  given  by  all 
other  "witnesses,  precisely  the  difference  between  evidence  that 
is  unquestioned  in  every  respect,  and  that  which  is  claimed 
to  be  discredited  by  any  circumstances  presumptively  impair- 
ing the  probability  of  its  accuracy.  It  can  not,  therefore,  be 
true  that  the  evidence  given  by  the  defendant  charged  with 
crime  is  not  to  be  treated  the  same  as  the  evidence  of  other 
witnesses.  It  could  not  even  be  true,  as  a  universal  propo- 
sition, that,  as  matter  of  law,  it  is  not  to  have  the  same  effect 
as  the  evidence  of  other  witnesses.  Many  times  it  certainly 
can  not  have  that  effect,  but  there  are  times  when  it  can  and 
should, — and  of  this  the  jury  are  made  the  judges. 

Counsel  for  the  People  contend  this  instruction  is  sanc- 
tioned by  Bulliner  v.  The  People,  95  111.  406.  Expressions 
in  this  instruction  are,  doubtless,  copied  from  language  used 
in  the  opinion  in  that  case,  but  there  is  nothing  there  that 
sanctions  the  feature  in  this  instruction  which  we  regard  as 
erroneous  and  prejudicial  to  the  plaintiff  in  error,  namely, 
that  which  tells  the  jury  they  are  not  bound  to  treat  the  evi- 
dence of  plaintiff  in  error  as  the  evidence  of  other  witnesses. 
There  the  defendant  asked  this  instruction:  "Under  the  law 
the  evidence  of  the  defendants  is  just  as  proper  for  your  con- 
sideration in  determining  their  guilt  or  innocence,  as  the 
evidence  of  other  witnesses."  This  was  modified  by  the 
court,  and  made  to  read  thus :  "Under  the  law  the  evidence 
of  the  defendants  is  proper  for  your  consideration  in  deter- 
mining their  guilt  or  innocence,  and  should  receive  such 
weight  as  you  think  it  entitled  to."  In  reply  to  an  objection 
of  counsel  for  the  defendants  in  criticizing  this  modification, 
to  the  effect  that  it  allowed  the  jury  to  disregard  the  evidence 
of  the  defendants,  we  used  the  language  relied  upon  by  counsel 
here,  saying:  "This  modification  is  entirely  unobjectionable. 
The  jury  are  not  bound  to  believe  the  evidence  of  defendants, 
and  may  take  the  fact  that  they  are  defendants  into  consid- 
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eration,  and  give  their  evidence  such  weight  as,  under  all  the 
circumstances,  they  think  it  entitled  to."  It  was  not  said 
and  not  intended  the  jury  were  to  consider  the  evidence  of 
the  defendants  in  a  manner  different  from  that  in  which  they 
considered  the  evidence  of  other  witnesses,  nor  that  they 
might  arbitrarily  or  capriciously  disregard  it.  They  were 
not  compelled  to  believe  them,  but  were  to  take  the  fact  that 
they  were  defendants  into  consideration,  and  give  their  evi- 
dence such  weight,  under  all  the  circumstances,  as  they 
thought  it  entitled  to, — and  this  would  be  precisely  their 
duty  in  the  case  of  all  other  witnesses.  If  discrediting  facts 
existed,  it  would  be  the  duty  of  the  jury  to  take  them  into 
consideration,  and  give  their  evidence,  under  all  the  circum- 
stances, (i.  e.,  under  all  the  circumstances  in  legal  presump- 
tion affecting  the  credibility  and  weight  of  evidence,)  such 
consideration  as  they  should  think  it  entitled  to  receive, — 
meaning,  manifestly,  that  consideration  to  be  based  upon 
and  regulated  by  their  belief  under  all  the  facts  and  circum- 
stances in  evidence. 

Hirschman  v.  The  People,  101  111.  568,  also  cited  by  counsel 
for  the  People,  is  not  analogous. 

The  law  contemplates,  and  a  fair  trial  requires,  that  the 
jury  shall  enter  upon  the  consideration  of  the  evidence, 
(which,  of  course,  includes  the  credit  to  be  given  to  the  sev- 
eral witnesses,)  with  unbiased  and  inquiring,  and  not  with 
biased  or  prejudicate,  minds.  This  instruction  violates  that 
principle  by  a  sort  of  first  blush  condemnation  of  the  evidence 
given  by  the  plaintiff  in  error.  The  jury  are  not  even  told 
that  it  is  competent,  but  at  the  outset  they  are  warned  that 
they  are  not  bound  to  believe  it,  (which  is  undoubtedly  true,) 
nor  to  treat  it  the  same  as  the  evidence  of  other  witnesses, 
(which,  as  has  been  seen,  we  think  is  not  true.)  If  they  are 
not  to  treat  it  the  same  as  the  evidence  of  other  witnesses, 
how  are  they  to  treat  it  ?  The  inference  of  the  jury  would 
most  probably  be,  that  in  legal  presumption  it  is  inferior, 
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under  all  circumstances,  to  other  evidence,  and  of  but  little 
importance  in  ascertaining  the  truth,  whereas  it  is  for  the 
jurors  themselves  to  determine,  under  all  the  circumstances 
legitimately  before  them,  the  relative  importance  and  weight 
it  shall  have  in  each  particular  case.  The  question  is  one 
of  fact,  and  not  one  of  law.  The  necessary  tendency  of  the 
instruction  was  to  mislead  the  jury,  and  it  was  error  to  give  it. 
The  second  instruction  given  by  the  court,  at  the  instance 
of  the  People,  was  as  follows : 

"That  any  fact  and  circumstance  that  concurs  with  the 
testimony  of  the  prosecutrix,  such  as,  that  if  she  be  of  good 
fame,  or  if  she  presently  discover  the  offence ;  if  she  showed 
circumstances  and  signs  of  injury ;  if  the  offender  fled — these 
and  the  like  are  concurring  circumstances,  which  give  great 
probability  to  her  evidence." 

The  language  of  this  instruction  is  too  strong.  The  author- 
ities do  not  say  the  circumstances  here  recited,  when  they 
exist,  give  "great"  probability  to  the  evidence  of  the  prose- 
cutrix, but  that  if  she  be  thus  corroborated  they  give  greater 
probability  to  her  evidence, — i.  e.,  than  it  would  otherwise 
have.  But  this  is  a  matter  of  minor  importance,  and  per- 
haps, alone,  would  hardly  vitiate  the  instruction,  —  at  all 
events,  we  shall  not  now  rest  our  judgment  on  that  ground. 
It  was  not  conceded  upon  the  trial,  but  was  contested,  as 
the  record  sufficiently  shows,  that  the  facts  were  as  recited 
in  this  instruction,  and  we  can  not  say  the  jury  were  bound, 
by  the  evidence,  to  find  that  such  were  the  facts.  Indeed, 
as  to  the  assumption  that  the  prosecutrix  showed  circum- 
stances and  signs  of  injury,  there  is  nothing  in  the  evidence 
to  sustain  it.  It  is  not  pretended  that,  in  point  of  fact,  the 
prosecutrix  received,  or  that  she  ever  claimed  to  have  re- 
ceived, any  injury  from  plaintiff  in  error.  Whether  the 
prosecutrix  presently  discovered  the  offence,  is  a  question 
upon  which  there  is  a  conflict  in  the  evidence,  and  if,  as 
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seems  to  us  a  fair  construction  of  the  language  employed 
warrants,  the  assumption  that  the  offender  fled  is  to  be 
understood  as  meaning  immediately  after  the  alleged  com- 
mission of  the  offence,  and  before  any  charge  was  made 
against  him,  the  evidence,  if  it  does  not  fail  entirely  to  sus- 
tain it,  certainly  is  not  beyond  question  in  that  regard. 

We  do  not,  however,  intend  to  express  any  opinion  as  to 
the  weight  of  the  evidence  upon  any  of  these  questions  of 
fact,  which  may,  in  any  degree,  affect  a  future  trial,  our  pur- 
pose being  simply  to  point  out  that  they  could  not,  without 
usurping  the  functions  of  the  jury,  be  assumed  by  the  court 
to  be  true,  and  the  facts  being  controverted,  to  be  determined 
from  the  evidence,  should  have  been  submitted  to  the  jury, 
and  it  is  error  to  assume  their  existence,  as  is  done  in  the 
instruction.  At  common  law  the  judge  summed  up  the  evi- 
dence, and  made  such  comments  upon  it  as  he  deemed  neces- 
sary to  show  its  connection  and  bearing.  (1  Archbold's 
Criminal  Practice  and  Pleading,  (6th  ed.)  171,  *171 ;  Best 
on  Evidence,  (1st  Am.  ed.)  sec.  82.)  And  he  might  express 
to  the  jury  his  own  opinion  in  regard  to  the  weight  of  evi- 
dence. {Commonwealth  v.  Child,  10  Pick.  252;  The  People 
v.  Rathbun,  21  Wend.  509 ;  Swift  v.  Stevens,  8  Conn.  431 ; 
Ware  v.  Ware,  8  Greenlf.  42.)  But  all  this  is  changed  by 
our  statute,  which  provides,  "the  court,  in  charging  the  jury, 
shall  only  instruct  as  to  the  law  of  the  case."  (Bev.  Stat. 
1874,  p.  781,  sec.  52.)  And  we  have  consequently  held  it 
is  error  for  the  court  to  assume  or  intimate,  in  instructions 
to  the  jury,  what  the  evidence  is  upon  any  controverted  ques- 
tion. (Coon  v.  The  People,  99  111.  368;  Yundt  v.  Hart- 
runft,  41  id.  9 ;  Shaw  v.  The  People,  81  id.  150 ;  Wilson  et  al. 
v.  Bauman  et  al.  80  id.  493 ;  Waldron  et  al.  v.  Marcier,  82 
id.  550 ;  Olsen  v.  Upsahl,  69  id.  273 ;  Illinois  Central  R.  R. 
Co.  v.  Benton,  id.  174.)  So,  also,  we  have  held  it  is  error  to 
state  the  law  to  the  jury,  in  instructions,  on  a  one-sided  or 
partial  presentation  of  the  facts.  {Chicago,  Burlington  and 
27—105  III. 
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Qu'incy  R.  R.  Co.  v.  Griffin,  68  111.  499 ;  Evans  v.  George  et  al. 
80  id.  51 ;   Weyrich  v.  The  People,  89  id.  90. 

But  counsel  for  the  People  contend  the  instruction  does 
not  assume  the  existence  of  any  facts,  but  leaves  it  hypothet- 
ical, and  for  the  jury  to  determine  whether  there  are  such 
facts.  If  this  were  true,  it  hardly  meets  the  objection  that 
it  is  a  one-sided  and  partial  view  of  the  facts,  excluding  from 
consideration,  by  implication,  the  countervailing  proof.  But 
we  do  not  yield  our  assent  to  its  correctness.  The  fact  that 
the  court  assumes  to  state  the  law  applicable  to  particular 
states  of  case,  is,  of  itself,  an  assumption  that  those  states 
of  case  exist,  for  it  is  not  to  be  presumed  a  court  would  give 
the  law  to  a  jury  while  trying  a  case,  with  reference  to  ques- 
tions not  believed  to  be  before  them.  The  jury  were  here 
told  that  certain  facts  were  concurring  circumstances,  which 
gave  great  probability  to  the  evidence  of  the  prosecutrix,  and 
they  were  therefrom  authorized  to  conclude  the  court  sup- 
posed such  facts  were  in  proof  before  them,  or  that  the  court 
would  otherwise  not  have  alluded  to  them.  Nothing  is  left  to 
be  found  by  the  jury  from  the  evidence  on  the  subject.  It  is 
true  the  word  "if"  precedes  each  statement  of  fact,  but  it 
is  not  stated  how  any  query  thereby  raised  is  to  be  solved, 
whether  by  reference  to  the  evidence,  or  otherwise,  nor  is  it 
referred  to  the  jury  to  solve  it.  It  was  said  in  Sherman  et  al. 
v.  Dutch,  16  111.  286 :  "Instructions  should  be  drawn  upon 
a  supposed  state  of  facts  to  be  found  by  the  jury,  and  not 
assume  the  facts  as  determined.  If  the  fact  is  so,  the  law  is 
so,  leaving  the  jury  to  find  the  fact."  See,  also,  Eames  v. 
Burkhart,  12  111.  195.  And  again,  in  Ewing  v.  Runkle,  20 
111.  448,  it  was  said :  "A  jury  should  be  permitted  to  believe 
nothing,  except  that  belief  be  occasioned  by  the  evidence,  and 
their  minds  should  always  be  directed  to  that,  and  that  alone, 
as  the  ground  of  their  belief."  We  are  therefore  of  opinion 
this  instruction  was  calculated  to  mislead  the  jury,  and  it 
was  error  to  give  it,  also. 
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It  is  unnecessary  to  express  any  opinion  in  regard  to  the 
other  questions  discussed  in  the  brief  of  plaintiff  in  error, 
since,  for  the  errors  pointed  out,  there  must  be  a  reversal  of 
the  judgment,  and  a  new  trial,  and  upon  that,  in  all  proba- 
bility, these  questions  will  not  again  arise. 

The  judgment  of-  the  court  below  is  reversed,  and  the  cause 
remanded  to  that  court  for  a  new  trial. 

Judgment  reversed. 


William  A.  Golder  et  al, 
v. 
Peter  Bressler. 

Filed  at  Ottawa  January  31,  1883. 

1.  Evidence — as  to  proof  of  acceptance  by  State  Bank  of  act  of  1847, 
to  close  up  its  affairs.  Section  3  of  the  act  of  1847,  for  closing  the  affairs 
of  the  State  Bank  of  Illinois,  required  the  bank  to  signify  its  acceptance  of 
the  provisions  thereof  within  three  days  from  its  passage,  by  a  writing  signed 
by  the  president  and  cashier,  under  the  seal  of  the  bank.  To  prove  such 
acceptance  a  copy  of  an  order  to  that  effect  of  the  board  of  directors,  taken 
from  the  minutes  of  their  proceedings,  duly  certified  by  the  president  and 
cashier,  under  the  seal  of  the  bank,  was  given  in  evidence,  over  an  objection: 
Held,  that  while  it  might  have  been  more  formal  to  have  simply  certified  the 
fact  of  acceptance,  without  showing  the  acceptance  itself,  as  was  done,  yet 
the  course  adopted  was  a  substantial  compliance  with  the  act. 

2.  Same — official  appointment — how  shown.  The  certificate  of  the  Sec- 
retary of  State  that  it  appears,  from  the  records  of  his  office,  that  the  Governor 
on  a  certain  day  appointed  A,  B  and  C  trustees,  to  take  charge  of  the  assets 
of  the  State  Bank,  as  provided  by  law,  is  clearly  inadmissible  to  prove  the 
fact  of  such  appointment.  The  Secretary  of  State  should  have  certified  to 
a  transcript  of  the  record  showing  the  appointment. 

3.  Same — presumption  and  burden  of  proof  as  to  appointment  to  office. 
Where  it  is  made  to  appear  in  a  collateral  proceeding  that  one  is  acting  in 
some  public  or  quasi  public  capacity  or  employment,  under  color  of  an 
appointment,  it  will  be  presumed,  in  the  absence  of  any  proof  to  the  con- 
trary, that  his  appointment  is  legal  and  valid.  This  presumption  has  the 
effect  of  shifting  the  burthen  of  proof  upon  those  who  seek  to  assail  his  title. 
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This  doctrine  clearly  applies  to  the  trustees  of  the  State  Bank,  to  sustain  their 
acts  clone  in  pursuance  of  law. 

4.  Same — secondary,  of  lost  unrecorded  deed.  Where  the  existence  of 
an  original  deed  is  clearly  shown  by  one  witness,  and  its  loss  is  shown  by 
two  witnesses,  who  prove  that  diligent  search  has  been  made  for  it  among 
the  papers  and  files  of  a  bank,  where  they  had  every  reason  to  suppose  it 
would  be  found,  and  where  it  naturally  would  be  left,  and  that  they  were 
unable  to  find  or  produce  it,  this  will  be  sufficient  to  admit  secondary  evidence 
of  its  contents. 

5.  Same — sufficiency  of  proof  of  contents  of  lost  deed.  To  prove  the 
contents  of  a  lost  deed  made  by  the  State  Bank  of  Illinois  to  the  assignees 
thereof,  one  of  the  grantees  testified  that  in  a  minute-book  of  the  bank,  under 
a  given  date,  would  be  found,  in  his  handwriting,  a  copy  of  such  deed,  and 
that  it  was  a  true  copy,  which  he  made  from  the  original  conveyance,  and  it 
was  stipulated  that  an  exhibit  was  a  true  and  correct  copy  of  the  deed  so 
spread  upon  the  minute-book,  so  far  as  the  body  of  the  deed  was  concerned. 
It  appeared  that  the  witness,  in  making  the  transcript  of  the  original  deed 
upon  the  minute-book,  omitted  the  name  of  the  president,  and  also  failed  to 
make  any  scrawl  or  other  impression  to  indicate  the  seal,  both  of  which, 
however,  the  evidence  showed  were  on  the  original:  Held,  that  the  mere 
execution  of  the  deed  was  sufficiently  proved,  without  reference  to  the  copy, 
and  that  the  exhibit,  with  the  stipulation,  proved  the  contents  of  the  deed. 

6.  Officers  de  facto — assignees  of  the  State  Bank  —  questioning 
their  authority  in  a  collateral  proceeding.  In  the  strict  technical  sense  of 
the  word,  an  assignee  or  trustee  of  the  State  Bank,  appointed  by  the  Governor 
iinder  the  act  of  1847,  is  not  an  officer,  nor  is  he  such  within  the  meaning  of 
the  statute  relating  to  informations  in  the  nature  of  a  quo  warranto,  but  he 
is  to  be  regarded  as  an  officer,  so  far  as  the  rights  of  the  public  and  third 
persons  are  affected  by  his  acts,  in  so  far  that  in  a  collateral  proceeding  it  is 
sufficient  to  show  him  to  be  an  officer  de  facto,  in  protection  of  those  rights. 
The  rule  as  to  officers  de  facto  applies  equally  to  persons  acting  in  a  public 
or  quasi  public  fiduciary  capacity. 

7.  The  appointment  of  an  administrator  or  conservator  of  an  insane  per- 
son can  not  be  questioned  in  a  mere  collateral  proceeding,  and  the  same  rule 
applies  to  the  assignees  of  the  State  Bank.  In  all  such  cases,  so  far  as  the 
rights  of  third  persons  are  concerned,  it  is  sufficient  to  show,  in  a  collateral 
proceeding,  that  one  claiming  to  sustain  such  relation  under  color  of  appoint- 
ment is  acting  as  such,  or  did  act  as  such. 

8.  Trusts  and  trustees— assigiiees  of  the  State  Bank — of  the  public 
character  of  their  trust— former  decision.  The  State  of  Illinois  being  a 
large  subscriber  to  the  capital  stock  of  the  old  State  Bank,  and  interested  in 
the  winding  up  of  its  affairs,  the  office  and  duties  of  the  trustees  appointed 
for  that  purpose  were  of  a  public  nature,  and  not  private.  Expressions  to'  the 
contrary  in  the  case  of  The  People  ex  rel.  v.  Ridgely  et  al.  21  111.  65,  are  to 
be  regarded  as  made  in  arguendo  merely. 
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9.  Same — manner  of  filling  vacancy.  The  general  rule  is,  that  the 
author  of  a  trust  has  the  right  to  say  in  what  manner  a  vacancy  in  the  office 
of  a  trustee  shall  be  filled,  and  where  this  has  been  done  through  the  deed 
creating  the  trust,  the  vacancy  can  not  be  filled  in  any  other  way,  unless  there 
is  a  failure  on  the  part  of  the  remaining  trustees  to  perform  this  duty,  in 
which  case  a  court  of  chancery  will  interpose. 

10.  Same — filling  vacancies  in  the  trusteeship  of  the  State  Bank.  But 
where  assignees  of  the  State  Bank  of  Illinois  were  appointed  by  the  Governor 
under  the  provisions  of  a  statute,  which  required  all  vacancies  to  be  filled  by 
the  remaining  assignees,  and  the  bank,  by  deed  of  assignment,  conveyed 
all  its  property  and  assets  to  such  assignees,  in  which  it  was  provided  that 
vacancies  should  be  filled  by  a  court  of  chancery,  such  assignment  having 
been  made  in  pursuance  of  the  requirements  of  the  same  statute,  it  was 
held,  that  a  vacancy  was  properly  filled  by  the  remaining  assignees. 

11.  Same — the  statute  construed  as  to  filling  vacancies  in  board  of 
assignees.  The  act  of  1847,  (section  2,)  relating  to  the  State  Bank  of  Illinois, 
and  providing  for  the  appointment  of  assignees  to  close  its  affairs,  provided 
that  they  should  be  governed  in  doing  so  by  the  provisions  of  the  act  of  1815, 
so  far  as  its  provisions  were  applicable.  Section  13  of  the  last  named  act 
required  the  remaining  assignees  to  fill  all  vacancies,  etc.:  Held,  that  sec- 
tion 13  of  the  act  of  1845  must  control  the  filling  of  vacancies  in  the  board  of 
trustees,  under  the  act  of  1847,  to  the  same  extent  as  if  it  had  in  terms  been 
embodied  in  the  latter  act. 

12.  Same — divestiture  of  title — and  vesting  title  in  new  trustee.  The 
general  rule  is,  that  the  mere  appointment  of  a  new  trustee  in  the  place  of 
one  who  has  resigned,  does  not,  per  se,  divest  the  latter  of  his  legal  interest 
in  the  trust  estate,  nor  does  it  confer  any  title  thereto  on  his  successor. 

13.  But  where  a  trustee  is  appointed  under  an  act  of  the  legislature, 
which  expressly  declares  that  upon  the  appointment  of  a  new  trustee  to  fill  a 
vacancy,  the  title  to  the  trust  shall  vest  in  him  in  the  same  manner  and  to  the 
same  extent  that  it  did  in  the  original  trustee  whose  vacancy  he  is  appointed 
to  fill,  no  conveyance  is  required  to  clothe  such  new  trustee  with  the  title  to 
the  trust  estate,  but  in  such  case  he  will  become  invested  with  the  title  by 
operation  of  law. 

14.  Same — death  of  one  of  several  trustees  —  the  survivor  holds  the 
estate.  By  the  common  law,  as  well  as  by  statute,  the  estate  of  trustees  is 
held  in  joint  tenancy,  and  hence  upon  the  death  of  one  of  several  trustees 
nothing  passes  to  his  heir  or  personal  representatives,  but  the  whole  estate 
devolves  upon  the  survivors. 

15.  Same — conveyance  by  part  of  trustees  only — when  good.  The  title 
to  trust  property  can  only  be  conveyed  by  the  act  of  all  the  trustees  having 
an  interest  in  it.  Such  interest  is  an  entirety,  and  can  only  pass  as  a  whole; 
hence  all  the  trustees  living  having  an  interest  in  the  property  must  join  in 
the  conveyance,  otherwise  it  will  be  wholly  inoperative.     But  where  one  of 
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the  trustees  dies,  a  deed  by  the  survivors,  representing  the  entire  title,  will  be 
good,  even  though  they  are  authorized  to  fill  the  vacancy.  It  is  only  where 
the  terms  of  the  power  creating  the  trust  imperatively  require  the  vacancy  to 
be  filled,  that  the  acts  of  the  survivors  will  be  held  invalid. 

16.  Same — decree,  whether  releases  from  trust.  •  A  decree  of  the  United 
States  Circuit  Court  against  the  assignees  of  the  State  Bank  of  Illinois, 
directing  them  to  pay  over  to  the  master  in  chancery  all  the  assets  of  the  bank 
then  in  their  hands,  except  certain  amounts,  the  object  of  the  bill  in  such 
case  not  being  to  remove  the  assignees,  but  only  to  reach  the  assets  in  their 
hands,  will  not  be  held  to  relieve  such  assignees  of  their  trust,  or  prevent 
them  from  selling  and  conveying  real  estate  of  the  bank  afterwards,  where 
such  land  was  not  involved  in  the  suit,  and  no  order  of  court  was  made  in 
reference  to  it. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county ; 
the  Hon.  William  Brown,  Judge,  presiding. 

Messrs.  Manahan  &  Ward,  for  the  plaintiffs  in  error 

Messrs.  C.  J.  &  C.  C.  Johnson,  for  the  defendant  in  error. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

Peter  Bressler,  the  defendant  in  error,  claiming  to  be  owner 
in  fee  of  the  one  undivided  third  part  of  block  43,  in  the  town 
of  Sterling,  Whiteside  county,  brought  his  bill  in  the  circuit 
court  of  that  county  for  the  partition  thereof,  making  Wil- 
liam A.  Golder  and  Moses  Dillon  defendants.  Mary  Wallace, 
claiming  to  be  the  owner  of  the  property,  appeared,  and  filed 
a  cross-petition,  in  which  she  set  up  title  to  the  whole  of 
the  premises.  Answers  were  filed  by  Golder  and  Dillon, 
denying  the  averments  of  the  original  bill,  and  by  Bressler, 
denying  the  allegations  of  the  cross-petition  of  Mary  Wallace. 
Beplications  were  filed  to  the  answers,  and  the  cause  was 
heard  upon  the  pleadings  and  proofs,  resulting  in  a  decree 
finding  that  Bressler  was  the  owner  in  fee,  as  tenant  in  com- 
mon with  the  other  claimants,  of  one  undivided  third  part  of 
so  much  of  said  block  43  as  lies  in  section  21,  being  about 
one  half  of  the  block,  and  that  he  had  no  interest  in  the 
remaining  portion  of  said  block,  which  lies   in  section  28. 
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Plaintiffs  in  error  not  being  satisfied  with  this  decree,  bring 
the  case  here  for  review. 

As  the  controversy  in  the  case  is  confined  exclusively  to 
the  competency  and  sufficiency  of  the  testimony  offered  by 
Bressler  in  support  of  his  title,  it  will  be  unnecessary  to  con- 
sider the  propriety  of  the  decree  so  far  as  it  relates  to  the 
interests  of  the  other  parties. 

It  is  conceded  that  Nelson  Mason  was  the  patentee  of  the 
whole  of  the  land  in  controversy,  and  that  he  conveyed  to 
Thomas  Mather  an  undivided  third  part  of  the  block  in  ques- 
tion, who  subsequently  sold  and  conveyed  the  same  to  the 
State  Bank  of  Illinois,  through  which  Bressler,  by  mesne 
conveyances,  claims  title.  At  the  hearing,  Bressler,  for  the 
purpose  of  deducing  title  from  the  bank  to  himself,  offered 
in  evidence,  first,  an  act  of  the  legislature  entitled  "An  act 
supplemental  to  an  act  to  reduce  the  public  debt  one  million 
of  dollars,  and  to  put  the  Bank  of  Illinois  into  liquidation, " 
approved  February  28,  1845 ;  and  second,  the  act  of  1847, 
entitled  "An  act  for  finally  closing  the  affairs  of  the  State 
Bank  of  Illinois,"  approved  March  1,  1847. 

By  the  3d  section  of  the  act  first  above  mentioned,  the 
bank,  if  it  accepted  its  provisions,  was  required,  within  thirty 
days  from  the  date  of  such  acceptance,  to  make  an  assignment 
of  all  its  effects,  both  real  and  personal,  to  certain  specified 
trustees,  to  be  by  them  administered  and  accounted  for  under 
the  provisions  of  the  act.  By  the  10th  section  the  assignees 
were  authorized  to  make  conveyances  of  lands  acquired  or 
held  by  them  as  such  assignees!  The  13th  section  provides, 
that  should  any  person  named  in  the  act  as  assignee  die, 
resign  or  refuse  to  act,  the  vacancy  might  be  filled  by  the 
remaining  assignees,  and  that  upon  such  appointment  all 
rights  and  titles  conferred  by  the  act  should  vest  in  the 
assignee  so  appointed. 

By  the  1st  and  2d  sections  of  the  act  of  1847,  above  men- 
tioned, the  charter  of  the  bank  was  extended  to  the  1st  of 
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November,  1848,  and  it  was  provided  that  if  its  affairs  should 
not  be  closed  before  that  time,  "the  Governor  should  appoint 
three  trustees,  whose  duty  it  should  be  to  take  charge  of  all 
the  effects  of  said  bank,  and  wind  up  its  affairs,  they  to  be 
governed  in  so  doing  by  the  provisions  of  the  act"  of  the  28th  of 
February,  1845,  above  mentioned.  The  3d  section  made  it 
the  duty  of  the  bank,  within  three  days  of  the  passage  of  the 
act,  to  signify  its  acceptance  of  the  provisions  thereof  by  a 
writing,  signed  by  the  president  and  cashier,  under  the  seal 
of  the  bank. 

The  defendant  in  error,  for  the  purpose  of  showing  a  com- 
pliance on  the  part  of  the  bank  with  the  several  provisions  of 
the  above  acts  of  the  legislature,  offered  in  evidence,  in  the 
third  place,  a  copy  of  an  order  of  the  board  of  directors  taken 
from  the  minutes  of  their  proceedings,  and  duly  certified  by 
the  president  and  cashier,  under  the  seal  of  the  bank,  showing 
an  acceptance  of  the  provisions  of  the  act  of  1847  within  the 
time  prescribed  by  the  3d  section  of  that  act.  It  is  objected 
by  plaintiffs  in  error  that  the  instrument  offered  is  not  suffi- 
cient as  an  execution  of  such  authority, — that  it  is  a  mere 
"certificate  of  the  authority  itself."  This  objection,  as  we 
understand  it,  is  highly  technical,  and  we  perceive  but  little 
force  in  it.  It  would  possibly  have  been  a  more  formal  com- 
pliance with  the  literal  language  of  the  act  to  have  simply 
certified  the  fact  of  acceptance,  without  showing  the  accept- 
ance itself,  as  was  done.  We  regard  the  course  adopted  as 
a  substantial  compliance  with  the  requirements  of  the  act, 
and  hence  there  was  no  error  in  admitting  the  certificate  in 
evidence. 

For  the  purpose  of  showing  the  appointment  of  trustees  by 
the  Governor,  as  provided  by  the  2d  section  of  the  act  of 
1 847,  the  defendant  in  error  then  offered  in  evidence  a  certi- 
ficate of  the  Secretary  of  State,  setting  forth  merely  that  it 
appeared,  from  the  records  of  his  office,  the  Governor,  on  the 
1st  day  of  November,  1848,  appointed  N.  Kidgely,  Uri  Manly, 
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and  John  Calhoun,  Esqs.,  trustees,  to  take  charge  of  the 
assets  of  the  bank,  as  provided  by  law,  without  certifying,  as 
should  have  been  done,  a  transcript  of  the  record  itself  show- 
ing such  appointment.  The  court  admitted  the  certificate  in 
evidence,  against  the  objections  of  th,e  plaintiffs  in  error,  and 
this  is  one  of  the  grounds  upon  which  a  reversal  is  asked. 
We  are  aware  of  no  statute  authorizing  the  admission  of  such 
a  certificate  in  evidence,  and  it  is  clear  that  by  the  general 
principles  governing  the  production  of  testimony  it  was  not 
admissible.  (1  Greenleaf's  Evidence,  501 ;  Freeland  v.  Board 
of  Supervisors  of  Jasper  County,  27  111.  303.)  It  follows, 
therefore,  that  if  the  evidence,  exclusive  of  the  certificate,  is 
not  sufficient  to  sustain  the  decree,  it  should  be  reversed  for 
this  error. 

If  this  were  a  direct  proceeding  attacking  the  legality  of 
the  appointment  of  these  trustees,  and  the  evidence  tended  to 
•show  the  provisions  of  the  statute  authorizing  such  appoint- 
ment had  not  been  complied  with,  then  it  is  clear  enough 
the  trustees,  or  those  claiming  under  them,  would  be  bound 
to  show  a  substantial  compliance  with  the  act.  But  that  is 
not  the  case  here.  When  this  case  was  first  before  us  for 
consideration,  it  was  said,  in  substance,  that  so  far  as  the 
public  or  those  dealing  with  the  trustees  were  concerned,  it 
was  not  necessary  to  show  they  were  officers  de  jure,  but  that 
it  was  sufficient  to  show  they  were  acting  as  such, — or,  in 
other  words,  that  they  were  officers  de  facto.  To  this  it  is 
now  replied  that  they  were  not  officers  at  all,  and  in  support 
of  this  position  they  cite  People  ex  rel.  Kcemer  et  al.  v.  Ridgely 
et  al.  21  111.  65.  The  language  used  in  that  case  must,  of 
course,  be  construed  in  reference  to  the  facts  and  circum- 
stances then  before  the  court,  and  the  object  and  purpose  of 
the  proceeding  the  court  was  then  reviewing.  That  was  a 
proceeding  by.  the  People,  in  the  nature  of  a  quo  warranto, 
against  these  same  trustees,  for  the  purpose  of  ousting  them 
from  their  alleged  office  of  trustees.     It  appears  the  Governor 
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had  made  an  order  removing  them  as  trustees  of  the  bank, 
and  appointing  others  in  their  stead,  and  that  upon  their 
refusal  to  acquiesce  in  the  action  of  the  Governor,,  an  infor- 
mation was  filed  against  them  for  the  purpose  above  stated. 
The  question  upon  which  the  case  turned  was,  whether  the 
position  of  the  trustees  of  the  bank,  or  the  privileges  conferred 
upon  them  by  the  act  of  the  legislature,  constituted  an  office 
or  franchise,  within  the  meaning  of  the  statute  relating  to 
informations  in  the  nature  of  a  quo  warranto,  and  it  was  held, 
as  we  think  properly,  they  did  not. 

But  it  does  not  necessarily  follow  that  the  well  recognized 
rule,  that  so  far  as  the  rights  of  the  public  or  third  parties  are 
concerned  it  is  sufficient  to  show,  in  a  collateral  proceeding, 
that  one  has  acted  in  a  public  office,  or,  in  other  words,  is 
an  officer  de  facto,  is  not  equally  applicable  to  persons  acting 
in  a  public  or  quasi  public  fiduciary  capacity,  such  as  the 
trustees  in  this  case.  The  doctrine  is  well  settled,  at  least* 
so  far  as  this  court  is  concerned,  that  the  appointment  of  an 
administrator  can  not  be  questioned  in  a  mere  collateral  pro- 
ceeding. (Wight  v.  Wallbaum,  39  111.  563 ;  Duffin  v.  Abbott, 
48  id.  18.)  And  so  it  is  held  that  the  legality  of  the  appoint- 
ment of  a  conservator  of  an  insane  person  can  not  be  collat- 
erally inquired  into.  (Dodge,  Conservator  v.  Cole  et  al,  97  111. 
338.)  It  is  sufficient  in  all  such  cases,  so  far  as  the  rights 
of  third  parties  are  concerned,  to  show,  in  a  mere  collateral 
proceeding,  that  one  claiming  to  sustain  such  relation  under 
color  of  appointment  is  acting  as  such.  And  yet  there  is  no 
more  propriety  in  calling  the  conservator  Of  an  insane  per- 
son, an  administrator  or  guardian,  an  officer,  or  his  position 
an  office,  than  there  is  in  calling  one  of  these  trustees  an 
officer.  In  an  extended  sense  of  the  term  it  is  not  at  all 
improper,  in  speaking  of  the  position  and  functions  of  an 
executor,  administrator  or  other  trustee,  to  characterize  them 
as  the  office  of  the  one  sustaining  such  a  relation.  Thus, 
nothing  is  more  common  in  the  text  books  and  reports,  than 


1883.]  Golder  et  al.  v.  Bressler.  427 

Opinion  of  the  Court. 

to  speak  of  the  office  of  an  executor,  trustee,  etc. ;  but  there 
is  a  marked  legal  distinction,  for  many  purposes,  between  a 
mere  trustee  and  an  officer,  in  the  strict  technical  sense  of 
that  term,  but  so  far  as  the  rule  of  evidence  under  considera- 
tion is  concerned,  it  applies  equally  to  both  classes  of  persons. 
In  using  the  expressions  "officer  de  facto,"  and  "officer  de 
jure, "  as  was  done  on  a  former  occasion  in  connection  with 
this  case,  we  did  not  intend  to  be  understood  as  thereby 
holding  that  these  trustees  are  officers,  within  the  meaning 
of  the  statute  relating  to  informations  in  the  nature  of  a 
quo  ivairanto,  for  to  so  hold  would  be  in  direct  conflict  with 
the  case  of  The  People  ex  rel.  v.  Rldgely  et  al.,  supra,  which, 
.as  already  stated,  we  regard  as  properly  decided. 

It  is  in  effect  replied  to  the  view  here  taken,  that  the  office 
and  duties  of  these  trustees  are  not  of  a  public  or  quasi  public 
character ;  that .  the  interests  which  they  represent  and  the 
duties  required  of  them  are  of  a  strictly  private  nature,  and 
that  the  public  is  in  no  sense  affected  by  or  concerned  with 
them.  Although  expressions  are  to  be  found  in  the  opinion 
in  The  People  ex  rel.  v.  Ridgely  et  al.  supra,  which  seem  to 
warrant  this  position,  yet  it  is  manifestly  untenable.  These 
trustees  are  not  of  a  strictly  private  character,  as  is  the  case 
where  one  private  person  appoints  others  to  take  charge  of 
his  effects,  and  administer  them  for  the  benefit  of  his  cred- 
itors, or  for  other  legitimate  purposes.  The  State  Bank  of 
Illinois  was  chartered  by  a  public  act,  in  1835,  and  by  an 
amendatory  act,  in  1837,  the  Governor  was  authorized  and 
required  to  subscribe  for  and  on  behalf  of  the  State,  $100,000 
of  the  capital  stock  of  the  bank,  which  had  been  reserved 
under  the  original  act  for  that  purpose,  and  under  the  amend- 
atory act  of  1847,  as  we  have  already  seen,  it  was  made  the 
duty  of  the  Governor,  upon  the  acceptance  of  the  provisions 
of  the  latter  act  by  the  bank,  to  appoint  three  trustees,  for  the 
purpose  of  winding  up  its  affairs.  And  the  evidence  shows 
the  provisions  of  this  act  were  formally  accepted,  by  the  bank, 
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and  that  shortly  thereafter  N.  Bidgely,  Uri  Manly,  and  John 
Calhoun,  claiming  to  have  been  so  appointed  by  the  Governor, 
assumed  to  act  and  discharge  the  duties  imposed  by  law  upon 
them  as  trustees.  It  will  be  thus  seen  that  the  whole  people 
of  the  State,  by  reason  of  the  State  having  become  a  sub- 
scriber to  its  capital  stock,  were,  at  least  for  a  while,  directly 
interested  in  the  bank's  management,  and  that  the  appoint- 
ment of  the  trustees,  their  powers  and  duties,  were  expressly 
provided  for  and  regulated  by  statutory  provisions,  and  in 
this  respect  they  were  clearly  as  public  as  any  other  agents 
acting  under  statutory  powers.  The  expressions  in  the  opin- 
ion above  referred  to  not  in  harmony  with  what  is  here  said, 
were  not  at  all  essential  to  the  decision  in  that  case,  and 
were  made  in  arguendo  merely,  and  should  not,  therefore, 
have  a  controlling  influence  upon  the  question  as  now  pre- 
sented. 

But  suppose  we  admit  the  right  of  plaintiffs  in  error  to 
question  in  this  proceeding  the  regularity  or  legality  of  the 
appointment  of  these  trustees,  (and  we  concede  there  are 
authorities  which  sanction  such  a  course,)  still  it  does  not 
follow  that  the  failure  of  defendant  in  error  to  show  they  were 
legally  appointed,  is  fatal  to  his  title.  That  depends  entirely 
upon  whom,  under  the  circumstances,  the  burden  of  proof 
rested.  It  is  believed  to  be  a  well  recognized  rule  that  where 
it  appears,  in  a  proceeding  like  this,  one  is  acting  in  some 
public  or  quasi  public  employment  under  color  of  an  official 
appointment,  it  will  be  presumed,  in  the  absence  of  any  proof 
to  the  contrary,  his  appointment  is  legal  and  valid.  This 
presumption,  therefore,  has  the  effect  of  shifting  the  burthen 
of  proof  upon  those  who  seek  to  assail  his  title.  2  Best  on 
Evidence,  sees.  355,  356. 

In  speaking  of  official  appointments,  this  author  says  :  "It 
is  a  general  principle  that  persons  acting  in  a  public  capacity 
is  prima  facie  evidence  of  their  having  been  duly  authorized 
so  to  do,  and  even  though  the  office  be  one  the  appointment 
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to  which  must  have  been  in  writing,  it  is  not,  at  least  in  the 
first  instance,  necessary  to  produce  the  document,  or  account 
for  its  non-production."  Again,  in  section  357,  the  same 
author  says  :  "This  presumption  is  not  restricted  to  appoint- 
ments of  a  strictly  public  nature.  It  has  been  held  to  apply 
to  constables  and  watchmen  appointed  by  commissioners 
under  a  local  act,  and  to  trustees  empowered  by  act  of  parlia- 
ment to  raise  money  to  build  a  church."  The  same  doctrine 
is  laid  down  by  Wharton  in  his  work  on  Evidence,  sec.  1315. 

That  the  principle  under  consideration  is  clearly  applicable 
to  these  trustees  we  have  not  the  slightest  doubt,  and  that 
such  is  the  case  is  fully  shown  by  the  authorities  referred  to 
by  the  authors  above  cited.  It  follows,  therefore,  the  failure 
of  defendant  in  error  to  show  a  valid  appointment  by  the 
Governor  is  a  matter  of  no  consequence,  as,  under  the  facts 
before  us,  it  will  be  presumed  they  were  legally  appointed. 

It  is  also  contended  that  the  original  conveyance  from  the 
bank  to  the  trustees  is  not  satisfactorily  established ;  that  in 
the  first  place,  a  sufficient  foundation  was  not  laid  for  the 
introduction  of  secondary  evidence  of  its  contents ;  that  in 
the  next  place,  the  secondary  evidence,  when  admitted,  was 
insufficient  to  prove  such  a  conveyance.  We  do  not  think 
either  of  these  positions  is  well  taken.  The  testimony  of 
Eidgely  clearly  shows  the  existence  of  the  original  deed,  and 
his  and  Campbell's  testimony  proves  its  loss,  and  also  that 
diligent  search  was  made  by  them  for  it  among  the  papers 
and  files  of  the  bank, — the  only  place  where  they  had  any 
reason  to  suppose  it  would  be  found, — and  that  they  were 
unable  to  find  or  produce  it.  This,  we  think,  was  sufficient. 
The  evidence  offered  to  establish  the  contents  of  the  deed 
we  also  regard  as  equally  sufficient.  Eidgely,  in  the  course 
of  his  testimony,  says:  "In  a  book  of  the  minutes  of  the 
proceedings  of  the  directors  of  the  State  Bank  of  Illinois, 
under  date  of  October  31,  1848,  will  be  found,  in  my  hand- 
writing, a  copy  of  such  deed,  and  that  it  is  a  true  copy,  which 
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copy  I  made  from  the  original  conveyance."  It  was  stipu- 
lated on  the  trial,  that  "Exhibit  B"  was  "a  true  and  correct 
copy  of  the  deed  spread  upon  the  minute-books  of  the  bank, 
so  far  as  the  body  of  the  deed  was  concerned."  Under  this 
stipulation  "Exhibit  B,"  which  also  contained  the  name  of 
the  president,  and  a  representation  of  the  seal  of  the  bank, 
was  admitted  in  evidence.  It  appears  that  Bidgely,  in  making 
a  transcript  of  the  original  deed  upon  the  minute-books  of 
the  bank,  omitted  the  name  of  the  president,  and  also  failed 
to  make  any  scroll  or  other  impression  to  indicate  the  seal, 
both  of  which,  as  the  evidence  shows,  were  on  the  original ; 
and  it  is  now  said  by  plaintiffs  in  error,  in  effect,  that  "Ex- 
hibit B"  is  the  only  evidence  offered  for  the  purpose  of  show- 
ing the  contents  of  the  deed,  and  if  that  is  to  be  accepted  as 
a  true  copy  of  the  original  as  it  appears  on  the  records  of  the 
bank,  it  fails  to  show  an  execution  of  the  deed  by  the  presi- 
dent of  the  bank,  or  any  one  else  authorized  to  bind  it, — or, 
in  other  words,  it  affirmatively  shows  the  original  to  have 
been  a  mere  blank.  The  argument  is  specious  in  this,  that 
it  overlooks  the  fact  which  appears  from  the  testimony  of 
Bidgely,  independently  of  the  copy  in  question,  that  the  bank 
made  to  him  and  the  other  trustees  a  deed  of  assignment  of 
its  property ;  that  he  believed  the  seal  of  the  bank  was  affixed 
to  the  same,  and  that  while  he  could  not  swear  positively 
unless  he  could  see  it,  he  had  no  doubt  of  the  fact.  The 
making  of  the  deed  was,  therefore,  sufficiently  shown,  so  far 
as  the  mere  execution  of  it  is  concerned,  without  reference  to 
the  copy  as  it  appeared  on  the  records  of  the  bank.  It  is 
but  fair  to  say,  in  the  light  of  the  stipulation,  that  both  par- 
ties understood,  at  the  time,  the  copy  was  put  in  evidence  for 
the  sole  purpose  of  showing  the  contents  of  the  body  of  the 
deed.  So  far  as  the  formal  execution  of  the  deed  was  con- 
cerned, there  was  but  one  proper  way  of  doing  that,  hence 
in  transcribing  it  the  seal  and  signature  of  the  president 
were  omitted. 
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The  evidence  further  shows,  that  on  the  31st  of  March, 
1859,  Calhoun  resigned  his  position  as  trustee,  and  James 
Campbell  was  appointed  by  Manly  and  Kidgely,  the  remain- 
ing trustees,  in  his  stead.  Some  objections  are  made  as  to 
the  sufficiency  as  well  as  the  relevancy  of  the  evidence  show- 
ing these  facts ;  but  we  perceive  no  force  in  them,  and  they 
therefore  require  no  discussion  at  our  hands. 

It  is  also  objected  that  the  original  deed  of  assignment  by 
the  bank  to  these  trustees  expressly  provides  that  in  the 
event  of  the  death,  resignation  or  removal  of  any  one  of  the 
trustees,  the  vacancy  thus  occasioned  should  be  filled  by  a 
court  of  chancery,  and  hence  it  is  concluded  that  there  was 
no  power  in  the  remaining  trustees  to  make  the  appointment 
of  Campbell.  If  the  bank  in  making  this  assignment,  and 
the  trustees  in  executing  its  provisions,  had  not  been  acting 
under  special  statutory  provisions  requiring  vacancies  of  the 
kind  to  be  filled  in  the  manner  adopted,  the  objection  would 
clearly  be  well  taken,  for  the  general  rule  unquestionably  is, 
that  the  author  of  a  trust  has  the  right  to  say  in  what  manner 
vacancies  of  this  kind  shall  be  filled,  and  when  this  has  been 
done  through  the  deed  creating  the  trust,  such  vacancies  can 
not  be  filled  in  any  other  way,  unless  there  is  a  failure  on  the 
part  of  the  trustees  to  perform  this  duty,  in  which  case  chan- 
cery will  interpose;  but  the  2d  section  of  the  act  of  1847, 
under  which  these  trustees  were  appointed,  provides  that 
"the  Governor  shall  appoint  three  trustees,  whose  duty  it 
shall  be  to  take  charge  of  all  the  assets  of  the  bank,  and 
wind  up  its  affairs,  they  being  governed  in  doing  so  by  the  pro- 
visions of"  the  act  of  1845,  above  referred  to,  so  far  as  said 
provisions  are  applicable.  The  13th  section  of  the  latter  act 
declares,  that  "should  any  of  the  persons  named  in  this  act 
die,  resign  or  refuse  to  act,  the  vacancies  may  be  filled  by 
the  remaining  assignees,  and  on  their  failure  or  refusal  so  to 
do,  the  Governor  shall  fill  such  vacancy."  It  will  not  be 
pretended  that  the  provision  of  the  act  of  1845  with  reference 
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to  filling  of  vacancies  is  not  just  as  appropriate  to  one  set 
of  trustees  as  the  other,  and  hence  it  can  not  be  said  with 
propriety  the  provision  in  question  is  not  applicable  to  the 
trustees  under  the  act  of  1847.  We  are  therefore  of  opinion 
it  was  the  intention  of  the  legislature  that  the  provision  in 
question  should  regulate  and  control  the  filling  of  vacancies 
in  the  board  of  trustees  under  the  act  of  1847,  to  the  same 
extent  as  if  it  had  in  terms  been  embodied  in  the  latter  act. 
Such  was  the  view  taken  of  this  question  in  the  Eidgely  case, 
supra.  It  was  there  said:  "The  act  of  1847,  under  which 
the  defendants  were  appointed,  refers  to  the  act  of  1845, 
specially  applicable  to  the  Bank  of  Illinois,  at  Shawneetown, 
which  act  is  to  govern  in  winding  up  the  bank,  as  far  as 
applicable.  By  the  13th  section  of  that  act,  on  a  vacancy 
occurring  in  the  board  of  assignees,  it  was  to  be  filled  by  the 
remaining  assignees ;  if  they  fail  to  fill  it,  then  the  Governor 
is  to  fill  it. " 

It  is  further  objected,  that  conceding  this  to  be  the  proper 
view  of  the  matter,  and  that  the  vacancy  occasioned  by  the 
resignation  of  Calhoun  was  properly  filled  by  the  appointment 
of  Campbell  in  the  manner  we  have  seen,  nevertheless  it  was 
necessary  that  Calhoun,  the  retiring  trustee,  should  have 
reconveyed  his  interest  in  the  trust  estate  in  such  manner  as 
to  vest  the  same  in  Campbell,  his  successor ;  that  the  mere 
resignation  on  his  part,  and  the  appointment  of  his  successor, 
did  not,  ipso  facto,  transfer  to  the  latter  such  interest ;  and 
that  defendant  in  error,  not  having  traced  his  title  through 
Calhoun,  has  failed  to  make  it  out.  It  is  conceded  the  gen- 
eral rule  is,  that  the  mere  appointment  of  a  new  trustee  in 
the  place  of  one  who  has  resigned,  does  not,  per  se,  divest 
the  latter  of  his  legal  interest  in  the  trust  estate,  nor  does  it 
confer  any  title  thereto  on  his  successor.  But  there  is  one 
well  recognized  exception  to  this  rule,  and  the  present  case, 
we  are  of  opinion,  is  brought  directly  within  it.  Where  such 
an  appointment  is  made  under  an  act  of  the  legislature,  as 
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was  done  in  this  case,  which  expressly  declares  that  upon  the 
appointment  of  a  new  trustee  to  fill  a  vacancy,  the  title  to 
the  trust  estate  shall  vest  in  him  in  the  same  manner  and 
to  the  same  extent  that  it  did  in  the  original  trustee  whose 
vacancy  he  is  appointed  to  fill,  no  conveyance  will  be  required 
to  clothe  such  new  trustee  with  the  title  to  the  trust  estate, 
but  in  such  case  he  will  become  vested  with  the  title  by  oper- 
ation of  law.  (1  Perry  on  Trusts,  284.)  The  13th  section 
of  the  act  of  1845,  under  which  the  present  appointment  was 
made,  contains,  in  effect,  just  such  a  provision,  and  hence  we 
hold  that  upon  the  appointment  and  qualification  of  Camp- 
bell, he,  by  operation  of  law,  became  seized  and  possessed  of 
the  same  interest  and  estate  in  the  trust  property  which  were 
theretofore  owned  and  held  by  Calhoun,  and  that  the  latter 
thereupon,  by  the  same  means,  became  divested  of  all  title 
and  interest  in  -or  to  the  same. 

It  further  appears  that  Manly  died  in  1864,  and  that 
Campbell  and  Kidgely,  without  having  filled  the  vacancy 
occasioned  by  Manly's  death,  on  the  18th  of  May,  1868, 
conveyed  the  property  in  controversy  to  Joseph  Miller  and 
Fred  H.  Kent,  the  grantors  of  defendant  in  error,  and  plain- 
tiffs in  error  now  claim  that  no  interest  or  title  passed  by 
that  deed,  and  to  sustain  this  position  they  invoke  the  familiar 
doctrine  that  where  several  trustees  are  appointed  by  name, 
and  all  qualify,  and  take  upon  themselves  the  execution  of 
the  trust,  they  must  act  as  a  body,  otherwise  their  acts  will 
be  inoperative, — that  as  the  power  creating  them  requires 
them  to  so  act,  a  conveyance  made  by  one,  or  any  number 
less  than  all,  is  unauthorized,  and  consequently  no  title 
passes.  We  do  not  question  this  doctrine  at  all — on  the  con- 
trary, we  admit  it  to  the  fullest  extent.  But  we  do  not  think 
it  has  any  application  to  the  facts  of  this  case.  The  ques- 
tion here  presented  is,  are  the  acts  of  the  surviving  trustees, 
who,  having  a  power  to  fill  vacancies,  have  neglected  to  do 
so,  absolutely  void,  or  will  a  conveyance  made  by  them  in  the 
28—105  III. 
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due  course  of  business,  for  value,  and  without  fraud,  pass  to 
their  grantee  the  title  of  the  property  conveyed  ? 

It  is  clear  that  by  the  common  law,  and  also  by  an  express 
provision  of  the  statute,  the  estate  of  trustees  is  held  in  joint 
tenancy,  and  hence  upon  the  death  of  one  of  several  trustees 
nothing  passes  to  his  heir  or  personal  representatives,  but 
the  whole  estate  devolves  upon  the  survivors.  It  is  evident, 
then,  that  upon  the  death  of  Manly  the  entire  legal  interest  in 
the  property  passed  to  Campbell  and  Eidgely,  the  survivors, 
and  no  reason  is  perceived  why  this  interest  or  title  would 
not  pass  by  their  conveyance.  Had  Manly  been  living  at  the 
time  of  this  conveyance,  of  course  nothing  would  have  passed 
by  it,  for  the  reason,  as  just  shown,  that  the  title  to  trust 
property  can  only  be  conveyed  by  the  act  of  all  the  trustees 
having  an  interest  in  it.  Such  interest  is  an  entirety,  and 
can  only  pass  as  a  whole,  hence  all  the  trustees  living 
who  have  accepted  the  trust  must  join  in  the  conveyance, 
otherwise  it  will  be  wholly  inoperative.  In  the  case  before  us 
the  entire  interest  was  represented  by  the  surviving  trustees 
who  executed  the  conveyance,  and  consequently  the  title  to 
the  property  passed  to  their  grantees.  Nor  will  the  fact 
that  the  surviving  trustees,  in  cases  of  this  kind,  are  required 
to  fill,  from  time  to  time,  as  they  shall  occur,  any  vacancies 
in  their  number,  make  any  difference  in  this  respect.  Not- 
withstanding such  requirement,  the  conveyance  of  the  survi- 
vors will  be  valid.  It  is  only  when  the  terms  of  the  power 
creating  the  trust  imperatively  require  the  vacancy  to  be 
filled,  that  the  acts  of  the  survivors  will  be  held  invalid. 
Hill  on  Trustees,  side  page,  187. 

Holding,  then,  as  we  do,  that  the  one  undivided  third  of  so 
much  of  the  block  of  ground  in  controversy  as  lies  in  section 
21,  passed  by  the  deed  of  Campbell  and  Eiclgely  to  Miller 
and  Kent,  from  whom  the  defendant  in  error  deduces  title 
in  himself,  by  two  separate  deeds  legally  sufficient  to  pass 
the  title,  it  is  unnecessary  to  consider  the  remaining  ques- 
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tions  discussed  by  counsel  relating  to  the  appointment  of 
another  trustee,  and  the  subsequent  conveyances  growing  out 
of  such  appointment. 

It  is  finally  urged,  with  great  apparent  confidence,  that  by 
reason  of  a  certain  decree  of  the  circuit  court  of  the  United 
States,  rendered  at  Springfield  on  the  18th  of  June,  1866, 
to  which  Campbell  and  Kidgely  were  parties,  directing  them 
to  pay  over  to  the  master  in  chancery  of  that  court  all  the 
assets  of  the  bank  then  in  their  hands,  less  certain  amounts 
which  they  were  authorized  to  retain  for  particular  purposes 
therein  specified,  Campbell  and  Kidgely  were  thereby  relieved 
of  their  trust,  and  from  thenceforward  ceased  to  be  trustees 
of  the  bank.  The  object  of  the  bill  in  that  case  was  not  to 
remove  them  as  trustees  or  to  relieve  them  of  their  trust,  but 
simply  to  reach  the  assets  in  their  hands  for  the  payment  of 
the  debts  of  the  bank.  It  is  not  claimed  or  pretended  this 
particular  piece  of  land  was  involved  in  that  suit,  or  that  any 
order  was  made  by  the  court  with  reference  to  it,  and  conse- 
quently the  title  in  the  trustees  was  unaffected  by  those  pro- 
ceedings. To  the  suggestion  that  the  bank  having  ceased 
to  exist  by  limitation  of  its  charter,  and  all  its  real  estate 
undisposed  of  reverted  to  its  grantor,  without  stopping  to 
inquire  whether  the  principle  in  question  has  any  application 
to  a  case  like  this,  where  a  corporation's  real  estate,  standing 
in  the  name  of  trustees,  has,  after  such  supposed  dissolu- 
tion, been  sold  for  a  valuable  consideration  to  an  innocent 
purchaser,  it  is  sufficient  to  say,  when  the  grantors  of  the 
bank  .or  their  representatives  interpose  a  claim  to  this  prop- 
erty on  account  of  the  supposed  reverter,  it  will  be  time 
enough  to  consider  this  question.  Certainly,  as  between  the 
parties  now  before  the  court,  there  is  no  merit  in  the  claim. 

Upon  the  whole  we  think  the  decree  of  the  court  below  is 
right,  that  none  of  the  objections  urged  against  it  are  well 
founded,  and  that  it  should  therefore  be  affirmed. 

Decree  affirmed. 
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Xavier  L.  Otis,  Admr. 

v. 

Jefferson  Gardner  et  al. 

Filed  at  Ottawa  January  31,  1883. 

1.  Assignment — of  stock  in  corporation — when  passes  equitable  title. 
The  charter  of  a  private  corporation  provided  that  the  stock  of  the  company 
should  be  transferable  in  such  manner  as  the  directors  might  determine,  and 
the  by-laws  of  the  company  provided  that  the  secretary  should  keep  a  book 
upon  which  all  transfers  of  stock  should  be  made  by  the  holder  or  holders, 
or  by  his  or  their  attorney,  duly  constituted,  in  writing.  The  legal  holder 
of  certificates  of  stock  in  the  company,  on  a  loan  thereof,  transferred  and 
delivered  the  same,  with  a  blank  assignment  and  power  of  attorney  indorsed 
thereon,  to  the  borrower,  which  power  of  attorney  authorized  the  assignee  to 
have  the  stock  transferred  on  the  books  of  the  company,  but  no  such  transfer 
was  ever  made  on  the  books.  These  certificates,  in  this  condition,  were 
transferred  by  the  borrower  as  collateral  security  for  a  note  given  for  the 
loan  of  money  by  a  third  person,  which  note  was  indorsed  by  the  borrower  of 
the  certificates:  Held,  that  while  the  legal  title  never  passed  by  the  transfer 
of  the  certificates,  for  want  of  an  assignment  on  the  books  of  the  company, 
yet,  after  the  pledge  by  the  holder  under  such  blank  indorsement  to  an  inno- 
cent party,  without  notice  of,  the  rights  of  the  original  holder,  the  pledgee 
acquired  an  equitable  title  to  the  same,  as  a  security  for  the  money  loaned  by 
him,  of  which  he  could  not  be  divested  by  the  original  owner  or  his  admin- 
istrator. 

2.  Same — assignor  can  have  no  relief  against  equitable  transfer  of  stock. 
A  court  of  equity  will  give  the  assignor  no  relief  against  the  bona  fide  sale  of 
stock  in  a  corporation  merely  for  the  reason  that  the  assignee  may  have  failed 
to  have  the  stock  transferred  to  him  upon  the  books  of  the  corporation,  as 
required  by  law.  It  is  no  concern  of  the  assignor  whether  the  assignee  ever 
becomes  invested  with  the  legal  title,  or  the  right  of  membership  in  the  cor- 
poration. Such  stock  may  be  regarded  as  a  chose  in  action,  the  equitable 
title  of  which,  as  between  the  parties,  may  be  transferred  without  observing 
the  requirements  of  the  charter  or  by-laws  of  the  company  as  to  the  mode  of 
transfer  so  as  to  pass  the  legal  title. 

3.  Same — assignee  may  sell  or  pledge,  if  not  limited.  Where  certificates 
of  stock  in  a  private  corporation  are  assigned  in  blank,  with  a  power  of 
attorney  authorizing  the  transfer  of  the  stock  on  the  books  of  the  corporation, 
with  no  limitation  as  to  their  use  by  the  assignee,  the  assignee  or  holder  will 
be  authorized,  as  to  persons  dealing  with  him  without  notice  of  any  defect  of 
power  in  him,  to  make  any  legitimate  use  of  them  a  rightful  owner  might, 
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and  a  sale  or  pledge  of  such  certificates  by  him,  in  the  usual  course  of  busi- 
ness, to  a  party  taking  in  good  faith  for  value,  will  be  valid  and  binding  on 
the  original  owner  or  assignor,  though  the  legal  title  may  not  have  passed,  for 
want  of  a  transfer  on  the  books  of  the  corporation. 

4.  Contract — where  one  of  two  persons  must  suffer  loss.  If  the  owner 
of  property  or  choses  in  action  voluntarily  clothes  another  with  the  indicia 
of  ownership,  by  which  the  latter  is  enabled  to  sell  or  pledge  the  same,  for 
his  own  benefit,  to  an  innocent  party  for  value,  the  former  can  have  no  relief 
against  such  act  to  the  prejudice  of  the  pledgee  or  vendee.  Where  one  of 
two  or  more  persons  must  suffer  loss,  it  must  fall  upon  him  whose  conduct 
made  it  possible  for  loss  to  occur. 

5.  Costs — discretionary,  in  chancery.  Under  the  statute  the  costs  in  a 
chancery  suit  are  within  the  discretion  of  the  court. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county;   the  Hon.  Murray  F.  Tuley,  Judge,  presiding. 

Messrs.  Herbert,  Quick  &  Miller,  for  the  appellant,  made 
the  following  among  various  other  points : 

The  transaction  between  Sheridan  and  Bowen  is  at  most 
only  a  power  to  make  a  transfer  of  the  stock,  and  is  not  a 
transfer  until  executed.    Boyd  v.  Rockport  Mills,  7  Gray,  406. 

No  title  to  the  stock  passes  until  a  transfer  has  been  made 
upon  the  books  of  the  company,  as  the  stock  was,  by  the 
charter  and  by-laws  of  the  company,  transferable  only  on  its 
books.  Fisher  v.  Essex  Bank,  5  Gray,  373  ;  Stebbins  v.  Phoenix 
Fire  Ins.  Co.  3  Paige,  350 ;  Sabin  v.  Bank  of  Woodstock,  21 
Vt.  353;  Pinkerton  v.  Railroad  Co.  42  N.  H.  424;  Shaw  v. 
Spencer,  100  Mass.  382 ;  Pittsburg  and  Connellsville  R.  R.  Co. 
v.  Clarke,  29  Pa.  St.  146 ;  Union  Bank  v.  Laird,  2  Wheat. 
391 ;  Kellogg  v.  Stock  well,  75  111.  68  ;  People's  Bank  v.  Gridley, 
91  id.  457;  1  Am.  Eailway  Cases,  *154,  Kedfield's  note. 

The  transfer  on  the  books  is  the  originating  and  essential 
act  in  the  change  of  title.  Oxford  Turnpike  Co.  v.  Bunnell, 
6  Conn.  552;  Marlborough  Man/.  Co.  v.  Smith,  2  id.  579; 
Northrop  v.  Newtown  Turnpike  Co.  3  id.  544 ;    Dutton  v.  Con- 
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necticut  Bank,  13  id.  493;  Pittsburg  and  Connellsville  R.  R. 
Co.  v.  Clarke,  29  Pa.  St.  146 ;  Union  Bank  v.  Laird,  2  Wheat. 
390. 

Certificates  of  stock  have  none  of  the  qualities  of  negoti- 
able paper, — they  are  mere  choses  in  action.  Shaw  v.  Spencer, 
100  Mass.  382 ;  Sewell  v.  Boston  Water  Power  Co.  4  Allen, 
282 ;  Mechanics'  Bank  v.  Neiv  York  and  New  Haven  R.  R. 
Co.  13  N.  Y.  599 ;  Weaver  v.  Borden,  49  id.  286 ;  Covell  v. 
Tradesmen's  Bank,  1  Paige,  131 ;  Kellogg  v.  Stockwell,  75  111. 
68;  People's  Bank  v.  Gridley,  91  id.  457. 

The  certificates  carried  notice  to  Gardner  that  the  title  to 
the  stock  was  in  Wait.  Anon.  Freeman's  Ch.  137;  Vattier 
v.  Hinds,  7  Pet.  252;  Shaw  v.  Spencer,  100  Mass.  382;  Ser- 
geant v.  Tngersoll,  7  Pa.  St.  340. 

The  title  which  Bowen  had,  appearing  and  being  but  an 
equitable  one,  Gardner  could  take  no  greater  interest  than 
Bowen  had,  and  took  subject  to  all  the  infirmities  of  Bowen's 
title.  Poillon  v.  Martin,  1  Sandf.  Ch.  569  ;  Maybin  v.  Kirby, 
4  Bich.  Eq.  105;  Fortier  v.  Burst,  31  111.  212;  Walker  v. 
Dement,  42  id.  272;  Olds  v.  Cummings,  31  id.  188;  Sumner 
v.  Waugh,  56  id.  531 ;  Covell  v.  Tradesmen's  Bank,  1  Paige, 
135;  Stebbins  v.  Phoenix  Fire  Ins.  Co.  3  id.  350;  Cutis  v. 
Guild,  57  N.  Y.  229;  Weaver  v.  Borden,  49  id.  286;  Schafer 
v.  Reilly,  50  id.  61 ;   Green  v.  Wamick,  64  id.  220. 

Where  the  equities  of  the  parties  are  equal,  the  legal  title 
must  prevail.     Story's  Eq.  Jur.  sec.  64. 

Costs  are  never  allowed  against  one  suing  as  administrator, 
or  otherwise  in  auter  droit,  except  under  very  special  circum- 
stances. 1  Hoffman's  Ch.  Pr.  73 ;  Goodrich  v.  Pendleton,  3 
Johns.  Ch.  520. 

Mr.  Howard  Henderson,  for  the  appellees : 

Where  the  owner  of  certificates  of  stock  indorses  them  in 
blank,  and  allows  them  to  fall  into  the  hands  of  an  innocent 
holder  for  value,  the  original  owner  will  not  be  allowed  to 
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reclaim  them.  (Leavitt  v.  Fisher,  4  Duer,  1 ;  Field  on  Cor- 
porations, 128  ;  Fatman  v.  Lobach,  1  Duer,  354.)  And  if  he, 
by  his  voluntary  act,  through  misplaced  confidence,  confers 
the  apparent  right  of  property  in  stock  upon  a  third  party,  a 
bona  fide  purchaser  of  such  stock  from  such  party  will  be 
protected  against  any  secret  trust  in  favor  of  the  real  owner. 
Bank  v.  Lanier,  11  Wall.  369 ;  Bridgeport  Bank  v.  Neiv  York 
and  New  Haven  R.  R.  Co.  30  Conn.  270  •  Bridgeport.  Bank 
v.  Schuyler  et  al.  34  N.  Y.  30;  Weaver  v.  Borden,  49  id.  288; 
Field  on  Corporations,  148,  sec.  133. 

A  provision  requiring  transfers  of  stock  to  be  made  on  the 
books  of  the  corporation,  is  solely  for .  the  protection  of  the 
corporation,  and  does  not  prevent  title  from  passing  by  in- 
dorsement in  blank,  and  delivery  of  the  stock  certificate. 
Kartright  v.  Buffalo  Commercial  Bank,  22  Wend.  347  ;  McNeil 
v.  Tenth  National  Bank,  46  N.  Y.  33  ;  Smith  v.  American  Coal 
Co.  7  Lans.  317;  Leitch  et  al.  v.  Wells  et  al.  48  N.  Y.  605; 
Chambersburg  Ins.  Co.  v.  Smith,  11  Pa.  St.  120;  Stone  v. 
Hackett,  12  Gray,  231 ;  Salsbury  Mills  v.  Townseud,  109 
Mass.  121;  Choteau  Spring  Co.  v.  Harris,  20  Mo.  387;  Duke 
v.  Cohawba  Nav.  Co.  10  Ala.  82. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

Sheridan  Wait,  in  his  lifetime,  was  the  owner  of  one  hun- 
dred shares  of  the  capital  stock  of  the  Calumet  and  Chicago 
Canal  and  Dock  Company,  of  the  par  value  of  $10,000,  rep- 
resented by  certificates  issued  to  him.  Written  on  the  back 
of  each  certificate  was  a  blank  assignment  and  power  of 
attorney,  that  would  authorize  the  assignee  to  have  the  stock 
represented  by  such  certificates  formally  transferred  to  him 
on  the  books  of  the  company.  On  the  16th  day  of  March, 
1875,  Sheridan  Wait  indorsed  the  certificates  by  signing  his 
name  below  the  blank  assignment  and  power  of  attorney,  and 
then  delivered  them  to  Chauncey  T.  Bowen,  and  took  therefor 
his  written  receipt,  in  which  it  is  recited,  "which  said  one 
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hundred  shares  of  stock  I  have  borrowed  of  him,  and  agree 
to  return  on  demand."  Concerning  the  use  Bowen  might 
make  of  such  stock  the  receipt  is  silent,  nor  does  the  use  to 
be  made  of  it  by  the  borrower  appear  from  any  testimony  in 
the  case.  Afterwards,  on  the  9th  day  of  November,  1875, 
James  H.  Bowen,  being  indebted  to  Jefferson  Gardner  on  two 
promissory  notes,  each  for  $4262.25,  for  borrowed  money, 
pledged  these  certificates  of  stock  as  collateral  security  for 
the  payment  of  such  notes,  and  delivered  them  to  Gardner, 
indorsed  in  blank,  as  they  had  been  received  by  Chauncey  T. 
Bowen.  As  the  notes  of  James  H.  Bowen  were  indorsed  by 
Chauncey  T.  Bowen,  he  was,  of  course,  liable  for  the  indebt- 
edness to  Gardner.  Neither  the  blank  assignment  nor  the 
power  of  attorney,  which  was  all  one  instrument,  had  ever 
been  filled  up.  It  does  not  appear  the  notes  of  Bowen  have 
ever  been  paid,  and  since  they  were  pledged  these  certificates 
have  been  held  either  by  Gardner  or  his  agent  for  him.  Both 
the  maker  of  the  notes  and  the  indorser  are  insolvent,  and 
the  only  security  Gardner  has  for  his  claim,  either  on  the 
maker  or  the  indorser,  is  the  stock  pledged  for  its  payment. 
Since  the  death  of  Sheridan  Wait,  the  original  owner  of  the 
stock,  his  administrator,  Xavier  L.  Otis,  has  demanded  the 
stock  of  Chauncey  T.  Bowen,  and  also  made  application  to 
the  company  to  have  the  stock  transferred  to  him  on  the 
books  of  the  corporation,  and  failing  to  obtain  it,  he  thereupon 
exhibited  his  bill  in  the  circuit  court  of  Cook  county,  making 
Chauncey  T.  Bowen,  the  Calumet  and  Chicago  Canal  and  Dock 
Company,  Jefferson  Gardner,  and  George  Van  Zant,  defend- 
ants. The  bill  asked  for  a  decree  that  such  stock  be  declared 
to  have  belonged  to  the  intestate  at  the  time  of  his  death, 
and  to  now  constitute  a  part  of  his  estate ;  that  the  old  cer- 
tificates be  canceled,  and  that  new  certificates  be  issued  by 
the  company,  and  placed  on  the  books  of  the  corporation  in 
the  name  of  complainant,  and  that  Gardner,  Van  Zant  and 
Bowen  be  enjoined  from  negotiating  or  interfering  with  such 
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stock.  The  corporation  and  Chauncey  T.  Bowen  failing  to 
answer,  they  were  defaulted,  and  a  decree  pro  confesso  ren- 
dered as  to  them.  Gardner  and  VanZant  answered  the  bill, 
stating  the  principal  facts,  about  which  there  is  no  dispute, 
and  for  himself  Gardner  says,  that  at  the  time  the  notes  and 
certificates  were  delivered  to  him  by  James  H.  Bowen,  the 
certificates  had  written  on  the  back  the  usual  assignment, 
in  blank,  with  power  of  attorney  to  transfer  the  stock  on 
the  books  of  the  corporation,  which  was  signed  by  Sheridan 
Wait,  and  that  he  received  such  certificates  as  collateral 
security  for  the  debt  of  Bowen,  in  the  usual  course  of  busi- 
ness, without  notice  of  the  prior  rights  or  equities  of  any 
person  in  such  stock,  and  that  he  believed  then,  and  does 
now  believe,  that  Bowen  had  full  right  and  authority  to 
transfer  to  him  the  stock  in  question.  On  the  hearing  the 
circuit  court  found  complainant  was  not  entitled  to  relief,  and 
dismissed  his  bill  at  his  costs,  and  ordered  execution  therefor. 
That  decree  was  affirmed  in  the  Appellate  Court,  at  the  costs 
of  complainant,  to  be  paid  in  due  course  of  administration. 
Afterwards,  and  at  the  same  term,  on  the  attention  of  the 
court  being  called  by  defendant's  counsel  to  the  fact  the  cir- 
cuit court  had  inadvertently  awarded  execution  against  the 
administrator  for  costs,  that  court  so  amended  its  judgment 
that  the  decree  of  the  circuit  court  should  stand  affirmed  in 
all  respects  except  as  to  awarding  execution  for  costs  against 
such  administrator,  which  part  of  the  decree  was  reversed, 
and  it  was  then  further  ordered  that  each  party  pay  one-half 
the  costs  in  the  Appellate  Court.  Complainant  brings  the 
case  to  this  court  on  appeal. 

The  act  incorporating  the  Calumet  and  Chicago  Canal  and 
Dock  Company  provides  the  stock  shall  be  transferable  in 
such  manner  as  the  directors  shall  determine,  and  section  12 
of  the  by-laws  of  the  company  provides  the  secretary  shall 
keep  a  book  for  the  transfer  of  such  stock,  upon  which  all 
transfers  of  stock  must  be  made  by  the  holder  or  holders,  or 
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by  his  or  their  attorney,  duly  constituted,  in  writing.  The 
stock  involved  in  this  suit  was  not  in  fact  transferred  on  the 
books  of  the  corporation,  either  by  the  party  to  whom  it  was 
issued,  or  his  attorney,  in  writing,  duly  authorized,  and  the 
argument  for  relief  proceeds  on  the  ground  there  never  was 
any  transfer  of  the  shares  of  stock  by  the  original  owner,  and 
hence  the  title  never  passed  from  him.  That  may  be  true  as 
to  the  legal  title,  and  yet  complainant,  who  simply  represents 
the  intestate,  may  not  be  entitled  to  the  relief  asked  by  his 
bill.  Undoubtedly  the  rightful  possession  of  the  certificates, 
with  the  blank  indorsement  and  power  of  attorney  thereon, 
would  give  the  holder  authority  to  fill  up  the  blanks,  and 
have  the  stock  transferred  to  himself  on  the  books  of  the 
corporation.  Had  that  been  done,  it  would  have  passed  the 
legal  title  to  the  assignee.  The  effect  of  what  was  done  was 
to  place  the  equitable  title  to  the  stock  in  the  assignee,  and 
if  it  was  done  for  a  valuable  consideration  it  will  surely  be 
obligatory  on  the  assignor,  if  living.  In  such  cases  it  is  a 
matter  of  no  concern  to  the  assignor  whether  the  assignee 
ever  avails  of  the  power  of  attorney  embodied  in  the  assign- 
ment to  have  the  stock  transferred  to  him  on  the  books  of 
the  corporation,  so  that  he  may  become  the  legal  as  well  as 
the  equitable  owner.  Equity  will  certainly  give  the  assignor 
no  relief  against  the  bona  fide  sale  of  stock  in  that  way, 
although  the  assignee  may  never  choose  to  have  the  stock 
transferred  to  him  under  the  by-laws  of  the  corporation. 
What  may  be  the  position  of  the  assignee  of  such  stock  to 
the  corporation,  is  a  question  not  involved  in  the  present 
decision.  It  may  be,  as  was  said  in  Laing  v.  Biivlcy,  101  111. 
591,  the  corporation  might  not  be  compelled  to  admit  him  to 
the  privilege  of  membership, — but  it  is  a  matter  in  which  the 
seller  can  have  no  interest.  Here  the  question  is,  what  is 
the  effect  of  the  transfer  of  the  stock,  not  upon  the  books  of 
the  corporation,  but  by  mere  assignment  in  writing  ?  It  is 
apprehended  that,  as  between  the  assignor  and  assignee,  it 
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would  be  a  binding  contract,  against  which  the  assignor  would 
not  be  entitled  to  relief,  any  more  than  he  would  be  in  case 
of  the  sale  of  anything  else  made  assignable  by  law,  although 
imperfectly  done.  This  can  hardly  be  regarded  as  an  open 
question  in  this  State  since  the  decision  of  this  court  in 
Kellogg  t.  Stockivell,  75  111.  68.  It  was  there  expressly  ruled, 
that  the  stock  owned  by  a  party  in  an  incorporated  company 
may  be  regarded  similar  in  its  nature  to  a  chose  in  action,  the 
equitable  title  of  which,  as  between  the  parties,  may  be  trans- 
ferred without  observing  the  requirements  of  the  charter  or 
by-laws  of  the  company.  Precisely  the  same  doctrine  was 
held  in  Laing  v.  Burley,  supra.  The  principle  declared  by  the 
cases  cited  certainly  has  for  its  support  both  reason  and  the 
weight  of  authority.  The  case  of  People's  Bank  v.  Gridley, 
91  111.  457,  cited  with  so  much  confidence  by  counsel  for 
complainant,  does  not  militate  against  this  view  of  the  law. 
The  case  of  Kellogg  v.  Stockivell  was  cited  in  the  opinion  of 
the  court,  and  the  doctrine  it  declares,  that  as  between  the 
vendor  and  the  vendee  a  sale  and  transfer  of  such  stock  will 
be  good  without  being  entered  on  the  company's  books,  and 
will  bo  enforced  in  equity,  was  not  impaired  in  the  least.  Its 
principle  was  fully  stated,  and  the  case  then  being  considered 
was  distinguished.  In  the  Bank  case  it  was  expressly  said 
there  was  no  question  between  a  vendor  and  vendee,  or  pledgor 
and  pledgee,  but  the  contention  was  between  two  parties  hav- 
ing equally  meritorious  claims  against  the  owner  of  the  stock, 
each  claiming  a  prior  lien  over  the  other.  But  here  the 
question  made  arises  in  like  manner  as  it  would  between  a 
pledgor  and  pledgee  or  vendor  and  vendee.  The  intestate 
placed  the  certificates  in  the  hands  of  Chauncey  T.  Bowen, 
with  a  blank  assignment  written  thereon,  authorizing  an 
absolute  transfer  of  the  stock  to  the  assignee,  under  the 
by-laws  of  the  company.  The  exact  use  the  assignee  should 
make  of  the  stock  does  not  appear  from  anything  in  the 
record,  but  as  the  use  he  might  make  of  it  was  in  no  way 
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limited  by  the  terms  of  the  assignment,  it  is  reasonable  to 
presume  the  assignee  was  authorized  to  make  any  legitimate 
use  of  it  that  a  rightful  owner  might, — that  is,  he  might  sell  it 
or  pledge  it,  in  the  usual  course  of  business.  That  was  done 
in  this  case.  It  was  pledged  to  Gardner,  in  the  usual  course 
of  business,  as  collateral  security  for  the  indebtedness  of  the 
holder,  and  was  taken  in  good  faith,  without  the  slightest 
knowledge  that  any  one  other  than  the  pledgor  claimed  or 
had  any  interest  in  the  stock  represented  by  the  certificates. 
As  has  been  seen,  the  certificates  of  stock  were  placed  in  the 
hands  of  Bowen  by  the  intestate  in  such  condition  they  could 
be  readily  sold  or  hypothecated  by  him,  and  if  his  assignee 
made  an  improper  use  of  them,  the  assignor,  if  living,  could 
get  no  relief  against  that  which  he  deliberately  authorized  to 
be  done,  if  it  would  affect  injuriously  an  innocent  purchaser 
for  value,  and  his  personal  representative  can  have  no  relief 
that  could  not  be  granted  on  a  like  bill  by  the  intestate,  if 
living.  The  principle  is,  that  when  one  of  two  or  more  per- 
sons must  suffer  loss,  upon  him  whose  conduct  made  it  possi- 
ble for  loss  to  occur  should  the  consequences  ultimately  rest. 

The  costs,  under  the  statute,  in  a  chancery  case,  are  within 
the  discretion  of  the  court,  and  the  division  of  the  costs  made 
by  the  Appellate  Court  seems  both  just  and  reasonable.  The 
judgment  of  the  Appellate  Court  is  not  open  to  the  criticism 
made  upon  it, — that  it  awarded  execution  for  costs  against 
complainant,  suing  as  administrator  on  behalf  of  the  estate. 
It  did  no  such  thing.  In  the  first  place,  all  the  costs  were 
adjudged  against  complainant,  to  be  paid  in  due  course  of 
administration.  By  a  subsequent  order,  made  at  the  same 
term  of  the  court,  it  was  adjudged  complainant  should  only 
pay  one-half  of  the  costs,  but  no  execution  was  awarded 
against  him  at  that  or  any  other  term  by  the  Appellate  Court. 

No  reason  appears  why  the  judgment  of  the  Appellate 
Court  should  not  be  affirmed,  and  it  is  so  done. 

Judgment  affirmed. 
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Daniel  S.  Harris  et  al. 

v. 

The  Board  of  Supervisors  of  Whiteside  County  et  al. 

Filed  at  Ottawa  November  SO,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Constitutional  law — limit  of  legislative  powkr.  The  question  of 
legislative  power  and  its  extent  depends  on  the  limitations  contained  in  the 
constitution.  When  a  State  is  created  it  is  invested  with  complete  sovereign 
power,  unless  restricted  by  constitutional  limitation. 

2.  B}T  section  1,  acticle  4,  of  our  constitution,  full,  unlimited  and  uncon- 
trolled legislative  power  is  conferred,  and  may  be  exercised  unless  limited  by 
other  provisions  of  that  instrument  or  by  the  Federal  constitution. 

3.  Counties — are  public  bodies,  and  their  property  held  for  the  public. 
Counties  are  mere  political  divisions  of  the  State,  as  a  convenient  mode  of 
exercising  political,  executive  and  judicial  powers  of  the  State.  They  are 
wholly  public  in  their  character,  and  are  a  portion  of  the  State  organization, 
and  all  their  powers  are  conferred  and  duties  imposed  by  the  constitution 
and  the  statutes  of  the  State.  They  are  public,  and  all  the  property  they  hold 
is  for  the  public  use.  It  belongs  to  the  public,  and  the  county  is  but  the  agent 
invested  with  the  title,  to  be  held  for  the  public. 

4.  Same—; property  of,  subject  to  legislative  control.  The  property  of  a 
county  being  held  for  the  public,  it  is  under  the  uncontrolled  power  of  the 
General  Assembly,  as  it  is  not  restricted  or  limited  in  its  absolute  control 
over  the  same.  A  county  can  neither  hold  nor  dispose  of  property  except  by 
constitutional  or  legislative  authority,  and  the  legislature  has  the  power  to 
sell  or  dispose  of  it  without  the  consent  of  the  county  authorities. 

5.  Same — legislative  direction  to  county  to  reconvey  property  to  donors. 
Certain  parties,  to  procure  the  location  of  a  county  seat  at  a  certain  place, 
made  donations  to  the  county,  both  to  acquire  the  title  to  the  land  for  the 
town  site  and  to  erect  the  county  buildings.  In  1857  an  act  was  passed, 
under  which  the  county  seat  was  removed,  and  which  provided  that  in  case 
of  such  removal  the  board  of  supervisors  should  convey  the  court  house  and 
block  of  land  upon  which  it  was  erected,  and  all  other  lands  and  town  lots 
theretofore  donated  to  the  county  for  the  purpose  of  erecting  public  build- 
ings, to  the  parties  who  originally  conveyed  said  property  to  the  county,  or 
to  their  legal  representatives,  in  proportion  to  the  donation  made  by  them, 
respectively,  for  the  purpose  of  procuring  said  lands  and  erecting  such  court 
house:  Held,  that  such  act  conferred  upon  and  vested  the  equitable  title  in 
the  donors,  and  their  representatives,  in  the  proportion  each  had  originally 
contributed,  and  that  the  county  authorities  could  not  lawfully  refuse  to  make 
the  conveyance  to  them  accordingly,  and  upon  their  refusal  so  to  do  a  court 
of  chancery  would  compel  the  conveyances  to  be  made. 
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Appeal  from  the  Circuit  Court  of  Whiteside  county;  the 
Hon.  John  V.  Eustace,  Judge,  presiding. 

Messrs.  Kilgour  &  Manahan,  for  the  appellants : 
This  preemption  right  of  the  donors  of  the  town  site  was 
a  right  well  known  and  defined,  and  regarded  by  the  laws 
of  both  the  United  States  and  of  this  State,  (Briuier  et  al.  v. 
Manlove,  3  Scam.  339,)  and  right  to  preempt  may  pass  by 
deed  or  other  transfer.  (Delaney  v.  Burnett,  4  Gilm.  454.) 
The  purchaser  of  this  right  is  regarded  as  a  legal  representa- 
tive. (Delaney  v.  Burnett,  supra;  Phelps  v.  Smith,  15  111.  572.) 
Parties  entitled  to  preemptions  are  protected  by  law.  Baty 
et  al.  v.  Sale,  43  111.  351 ;  Lester  v.  White's  Heirs,  44  id.  464. 
Under  the  act  of  1857,  the  county,  on  a  removal  of  the 
seat  of  justice,  was  bound  to  return  the  donations.  The  case 
of  Warnecke  v.  Lembca,  71  111.  94,  settles  who  the  legal  repre- 
sentatives are. 

Messrs.  J.  &  J.  Dinsmoor,  for  the  appellees : 

The  bill  alleges  a  reversionary  interest  in  Ezekiel  Kilgour 
in  the  lands  donated.  A  reversion  is  an  estate  left  in  the 
grantor  or  donor  to  commence  in  possession  after  the  de- 
termination of  some  particular  estate  granted  out  of  him. 
(2  Blackstone's  Com.  175;  1  Cruise's  Digest,  "Beversion, " 
sec.  2  ;  2  Washburn  on  Beal  Prop.  390.)  Kilgour  never  had 
any  such  estate  to  descend  to  his  legal  representatives. 

If  the  title  or  fee  of  this  block  57  was  in  the  county,  it 
seems  hardly  necessary  to  argue  or  cite  authorities  to  show 
that  an  act  of  the  legislature  would  have  no  effect  upon  the 
title.  The  legislature,  by  divesting  the  county  of  its  property, 
would  clearly  be  usurping  the  judicial  functions  of  the  gov- 
ernment. Lane  et  at.  v.  Dorman  et  ux.  3  Scam.  242 ;  Rozier 
v.  Fagan,  46  111.  404. 

The  donor  of  an  estate,  and  his  heirs,  stand  in  no  better 
situation,  so  far  as  receiving  the  property  given  away,  than 
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one  who  has    made  a  fraudulent  conveyance.      Choteau  v. 
Jones,  11  111.  300. 

As  showing  the  donor  of  land  or  property  for  the  location 
of  a  county  seat  can  not  recover  the  same  back  on  a  change 
of  the  county  seat,  see  Adams  et  al.  v.  County  of  Logan,  11 
111.  336 ;  Harris  v.  Shaw,  13  id.  456. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

In  this  case,  appellants  filed  a  bill  in  chancery,  against 
the  board  of  supervisors  of  Whiteside  county,  and  others, 
to  have  certain  real  estate,  standing  in  the  name  of  Nelson 
Mason,  transferred  and  conveyed  to  them.  The  date  of  the 
filing  of  the  original  bill,  or  the  bill  itself,  nowhere  appears 
from  anything  contained  in  the  transcript  of  the  record  filed 
herein,  nor  does  it  appear  from  anything  filed  with  the  record. 
The  amended  bill,  a  copy  of  which  is  brought  before  us, 
appears  to  have  been  filed  in  the  circuit  court  on  the  6th  day 
of  January,  1881.  To  it  a  demurrer  was  filed,  and  on  a 
hearing  on  the  demurrer  it  was  sustained  to  the  amended 
bill,  and  it  was  dismissed.  Complainants  prayed  and  per- 
fected an  appeal  to  this  court,  and  the  record  of  the  proceed- 
ings on  the  amended  bill  are  brought  to  this  court,  and  errors 
are  assigned. 

The  bill  alleges  that  a  part  of  the  complainants  were  the 
first  settlers  on  and  occupants  of  certain  lands,  describing 
them,  and  that  they  became  entitled  to  preemptions,  and  the 
exclusive  right  to  enter  them  at  the  United  States  land  office  ; 
that  there  then  was  a  tract  of  land  platted  as  a  town  site, 
owned  and  occupied  by  the  State  Bank,  and  other  persons, 
naming  them,  known  as  Chatham ;  that  contiguous  to  and 
on  the  east  side  of  complainants'  lands  was  another  tract, 
which  was  platted  and  owned  by  Harris  and  Brink,  two  of 
the  complainants,  and  three  other  persons,  known  as  Harris- 
burg;  that  in  the  year  1839  the  question  arose  as  to  the 
location  of  the   county  seat  of  Whiteside  county ;    that  to 
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induce  its  location  at  that  place,  the  proprietors  of  these 
towns,  and  Kilgour,  agreed  with  the  county  authorities,  on 
condition  the  county  seat  should  be  located  and  kept  there, 
and  the  court  house  should  be  built  on  the  lands  they  lived 
upon,  and  to  unite  the  two  towns  under  the  name  of  Sterling, 
to  give  the  county  the  right  and  the  money  necessary  to  enter 
the  land  they  thus  occupied,  and  also  to  make  other  dona- 
tions, being  a  sixty-acre  tract  of  land,  owned  by  the  proprie- 
tors of  Harrisburg,  and  $1000  in  money,  and  on  the  part  of 
Chatham,  twenty  acres  of  land  adjoining  the  sixty-acre  tract, 
and  $1000  in  money;  that  in  1842  these  donations  were 
accepted  by  the  county  authorities,  and  the  preemption  held 
by  Kilgour  transferred  to  the  county,  and  the  money  neces- 
sary for  its  entry  was  furnished  by  the  proprietors  and  other 
persons,  and  the  county  entered  the  same  in  its  own  name, 
and  located  the  county  seat  thereon,  and  with  the  donations 
thus  given  built  a  court  house  on  block  57,  on  the  plat  of 
the  land  thus  entered  by  the  county,  and  the  county  seat 
remained  at  that  place,  and  the  building  on  block  57  was 
occupied  and  used  as  a  court  house,  until  in  1857,  when  the 
county  seat  was  removed  to  another  place ;  that  since  1857 
the  county  has  not  used  or  occupied  the  court  house  on  block 
57,  but  in  January,  1866,  the  county  conveyed  that  block  to 
Nelson  Mason ;  that  on  the  removal  of  the  county  seat,  by 
virtue  of  the  agreement  donating  the  land,  and  the  act  of  the 
legislature,  block  57  reverted  to  the  donors  in  the  proportion 
of  their  several  donations,  and  the  deed  to  Mason  was  made 
without  authority  of  law ;  that  a  number  of  the  donors  had 
died  before  the  suit  was  commenced,  but  their  devisees,  heirs 
or  assigns  are  parties  complainant.  The  bill  states  their 
interests,  and  the  manner  in  which  they  were  acquired.  The 
several  interest  of  each  complainant  is  particularly  set  forth 
in  the  bill.  The  bill  prays  that  complainants  be  decreed  to 
be  the  owners  of  the  block  as  tenants  in  common,  according 
to  their  several  interests  therein,  and  that  Mason  be  decreed 
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to  convey  the  same  to  them,  and  on  his  failing  to  do  so,  a 
conveyance  be  made  by  a  commissioner,  and  that  then  there 
be  partition  of  their  several  interests,  and  if  a  partition  can 
not  be  made,  that  the  property  be  sold,  and  the  proceeds  be 
divided  among  them  in  proportion  to  their  several  interests 
in  the  same. 

The  act  to  which  reference  is  made  in  the  bill  was  approved 
on  the  7th  day  of  February,  1857.  (Pub.  Laws,  238,  sec.  9.) 
It  provides,  that  "in  case  the  seat  of  justice  of  said  county 
shall  be  removed  from  Sterling,  and  located  as  herein  pro- 
vided for,  then  the  supervisors  of  said  county  are  hereby 
authorized  and  required  to  convey,  by  good  and  sufficient 
conveyances,  the  court  house  and  block  of  land  upon  which 
the  same  is  situated  and  which  is  now  used  therewith,  and 
all  other  lands  or  town  lots  heretofore  donated  to  said  county 
for  the  purpose  of  erecting  said  public  buildings,  and  which 
are  still  owned  and  held  by  said  county,  to  the  parties  who 
originally  conveyed  said  property  to  said  county,  or  to  the 
legal  representatives  of  said  parties,  in  proportion  to  the 
donation  made  by  them,  respectively,  for  the  purpose  of 
procuring  said  lands  and  erecting  said  court  house."  This 
section  gave  to  each  donor  to  procure  the  land  or  to  erect 
the  building,  as  well  as  to  those  who  donated  land,  an  interest 
in  the  court  house  and  the  block  of  ground  on  which  it  stood, 
in  proportion  to  the  amount  donated ;  and  the  section  ex- 
pressly provides,  that  in  case  of  the  death  of  any  of  the 
donors,  their  interest  shall  vest  in  their  representatives.  The 
act  therefore  confers  the  right,  and  having  done  so,  the  ques- 
tion of  reversion  of  the  title  does  not  arise.  It  is  a  legislative 
grant,  and  the  donors  or  their  representatives  do  not  neces- 
sarily take  a  reversionary  interest,  but  by  grant  from  the 
General  Assembly.  If  this  grant  became  operative  to  pass 
title,  then  it  is  unnecessary  to  inquire  whether,  in  the  absence 
of  the  enactment,  they  would  have  held  the  title  by  rever- 
sion. It  is  true  complainants  allege  they  hold  such  an 
29—105  III. 
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interest,  but  the  bill  also  claims  they  hold  under  this  legis- 
lative grant. 

By  the  allegations  of  the  bill  complainants  show  that  they 
answer  the  description  of  the  grantors  in  the  act.  It  is 
alleged  that  they  or  their  ancestors  made  donation  to  pur- 
chase the  land  and  to  erect  the  court  house,  and  if  this  is 
true,  and  the  demurrer  admits  its  truth,  they  have  brought 
themselves  within  the  terms  of  the  statute.  It  is  said  that 
Mason  was  a  donor.  If  this  be  true,  and  he  falls  within  the 
provisions  of  the  statute,  he  can  set  up  and 'rely  upon  his 
rights,  and  if  he  establishes  them,  he  will  be  fully  protected 
therein  on  a  final  hearing. 

But  it  is  contended  that  the  General  Assembly  had  no 
power  to  dispose  of  this  property, — that  it  belonged  to  the 
county,  and  was  therefore  beyond  the  control  of  the  legis- 
lature. The  question  of  legislative  power,  and  its  extent, 
depends  on  the  limitations  contained  in  the  constitution. 
When  a  State  is  created  it  is  invested  with  complete  sover- 
eign power,  unless  restricted  by  constitutional  limitation, 
and  under  our  system  of  government  such  restrictions  are 
written  and  embodied  in  organic  law.  Were  it  not  for  these 
limitations,  ihe  legislative  power  would  be  without  restriction. 
When  we  have  to  determine  whether  an  act  is  within  the 
scope  of  legislative  power,  we  do  not  look  for  an  express  dele- 
gation of  the  power  in  the  fundamental  law,  but  we  look  to 
see  whether  the  general  power  has  been  limited.  The  first 
section  of  the  fourth  article  of  our  constitution  vests  the  legis- 
lative power  of  the  State  in  the  General  Assembly.  By  it 
the  full,  unlimited  and  uncontrolled  legislative  power  was 
conferred,  and  it  may  be  so  exercised  unless  limited  by  other 
provisions  of  that  instrument,  or  its  exercise  is  inhibited  by 
the  Federal  constitution  ;  and  we  may  search  in  vain  for  any 
provision  in  either,  prohibiting  the  General  Assembly  from 
selling  or  donating  public  property.  There  is  no  such  inhi- 
bition. 
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Counties  are  mere  political  divisions  of  the  territory  of  the 
State,  as  a  convenient  mode  of  exercising  the  political,  execu- 
tive and  judicial  powers  of  the  State.  They  were  created  to 
perform  public,  and  not  private,  functions.  They  are  wholly 
public  in  their  character,  and  are  a  portion  of  the  State 
organization.  All  their  powers  are  conferred,  and  duties  im- 
posed, by  the  constitution  and  statutes  of  the  State.  They 
are  public,  and  all  the  property  they  hold  is  for  public  use. 
It  belongs  to  the  public,  and  the  county  is  but  the  agent 
invested  with  the  title,  to  be  held  for  the  public.  Were 
it  not  for  constitutional  restrictions,  the  General  Assembly 
might  change  county  seats  at  pleasure,  or  it  might  alter  and 
change  county  lines,  and  even  abolish  counties  and  create  new 
ones,  to  suit  public  convenience  or  interest.  The  property 
held  by  the  county  was  only  acquired  and  held  by  authority 
conferred  by  the  legislature,  and  for  public  use,  and  the 
property  being  held  for  the  public  is  under  the  uncontrolled 
power  of  the  General  Assembly,  as  it  is  not  inhibited  in  its 
absolute  control.  The  county  could  neither  hold  nor  dispose 
of  property  unless  authorized  by  the  -constitution  or  statute, 
and  the  legislature  has  the  power  to  sell  or  dispose  of  it 
without  the  consent  of  the  county  authorities.  It  then  fol- 
lows, that  the  act  of  the  General  Assembly  conferred  upon 
and  vested  the  equitable  title  in  the  donors  and  their  repre- 
sentatives, in  the. proportion  each  had  originally  contributed, 
and  the  county  authorities  were  expressly  required  to  so  con- 
vey it  to  them.  According  to  the  allegations  of  the  bill  they 
failed  to  do  so,  but  conveyed  it  to  Mason. 

The  demurrer  having  admitted  the  allegations  of  the  bill, 
and  they  being  sufficient  to  .require  the  relief,  sought,  the 
court  below  erred  in  sustaining  the  demurrer  and  dismissing 
the  bill,  and  the  decree  must  be  reversed  and  the  cause 
remanded. 

Decree  reversed. 
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Clarence  Baker 

v. 

The  People  of  the  State  of  Illinois. 

Filed  at  Ottawa  September  27,  1882 — Rehearing  denied  March  Term  1883. 

1.  Exception — not  necessary  on  overruling  motion  to  quash  indictment. 
An  exception  to  the  ruling  of  the  court  on  a  motion  to  quash  an  indictment  is 
not  necessary  to  be  taken  and  preserved  by  bill  of  exceptions,  in  order  to  pre- 
sent the  question  of  the  sufficiency  of  the  indictment  to  this  court,  any  more 
than  there  is  for  an  exception  to  the  decision  of  the  court  upon  a  demurrer  to 
a  pleading. 

2.  Same — when  necessary.  The  rule  requiring  the  record  to  show  an 
exception  to  the  ruling  of  the  court,  applies  only  where  such  ruling  is  based 
upon  extrinsic  matter  which  does  not,  without  being  embodied  in  a  bill  of 
exceptions,  constitute  a  part  of  the  record. 

3.  Indictment — attempt  to  produce  abortion.  An  indictment  charged 
that  the  defendant  did,  on,  etc.,  at,  etc.,  "unlawfully,  feloniously  and  willfully 
use  and  employ  a  certain  instrument,  the  name  of  which  is  to  the  grand  jury 
unknown,  in  and  upon  one  C  D,  then  and  there  being  pregnant  with  child, 
by  then  and  there  forcing,  thrusting  and  inserting  said  instrument  into  the 
private  parts  of  the  'said  C  D,  and  then  and  there  did  thereby  unlawfully, 
feloniously  and  willfully  attempt  to  procure  and  produce  the  miscarriage  of 
the  said  CD:"  Held,  that  fhe  indictment  was  substantially  good.  It  would 
have  been  more  technically  accurate  to  have  given  some  general  description 
of  the  instrument  used,  as,  "a  certain  metallic  instrument,  whose  name  is 
unknown,"  etc.,  and  the  statement  of  the  offence  would  have  been  somewhat 
more  specific  by  adding  the  words,  "and  womb,"  after  the  words,  "private 
parts." 

4.  Criminal  law — two  can  not  be  jointly  convicted  of  distinct  offences. 
Under  an  indictment  against  two  or  more,  two  can  not  be  convicted  jointly 
for  distinct  offences,  though  of  the  kind  charged  in  the  indictment,  when 
committed  by  them  severally,  and  growing  out  of  separate  transactions. 

5.  Same — evidence  against  one  of  two  persons  charged.  As  all  crimes 
committed  by  two  or  more  persons  are  several  as  well  as  joint,  it  follows  that 
it  is  not  necessary  to  prove  all  guilty  in  order  to  convict  one  under  an  indict- 
ment charging  both  with  the  commission  of  the  offence.  Hence,  on  a  charge 
against  two  of  an  attempt  to  produce  an  abortion,  proof  of  an  act  by  one 
defendant  done  to  effect  such  purpose  is  properly  admissible  against  him 
before  the  People's  evidence  is  closed. 

6.  Same — neglect  of  defendant  to  testify — calling  attention  of  jury  to 
that  fact,  improper.     On  the  trial  of  an  indictment  against  two,  one  of  the 
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defendants  testified  as  a  witness,  and  the  other  did  not.  The  court,  on  the 
part  of  the  People,  in  substance  instructed  the  jury,  that  in  this  State  every 
defendant  is  permitted  to  testify  in  his  own  behalf  if  he  desires,  and  that 
the  defendant  who  testified  was  a  competent  witness,  but  the  jury  were  not 
bound  to  believe  her  evidence,  and  treat  it  the  same  as  that  of  other  wit- 
nesses, etc.:  Held,  that  the  first  part  of  the  instruction,  while  true  as  an 
abstract  proposition  of  law,  had  but  little,  if  any,  appropriate  connection  with 
the  succeeding  part,  and  announced  no  principle  calculated  to  aid  the  jury, 
and  was  well  calculated  to  mislead.  It  was  regarded  as  an  adroit  device  to 
have  the  court,  under  the  guise  of  giving  the  law  to  the  jury,  call  their  atten- 
tion to  the  fact  that  one  of  the  defendants  had  declined  to  testify,  and  in  this 
respect  was  erroneous. 

7.  Same — when  prosecution  must  elect  on  what  evidence  to  rely.  On 
the  trial  of  a  man  and  a  woman  for  an  attempt  to  produce  an  abortion,  the 
prosecutrix  testified  to  an  attempt  made  upon  her  at  her  father's  house  by 
the  man  alone,  with  which,  it  appeared  at  the  close  of  the  testimony,  the 
other  defendant  had  no  connection,  and  there  was  evidence  against  both  as 
to  similar  attempts  at  the  house  of  such  other  defendant:  Held,  that  when 
this  appeared  at  the  close  of  the  testimony,  the  People  should  have  been  put 
to  their  election  whether  to  proceed  against  the  man  alone  for  his  separate 
act,  or  against  them  both  for  what  occurred  at  the  house  of  the  other  defend- 
ant, and  if  the  prosecution  elected  to  proceed  for  the  latter  offence,  all  evi- 
dence of  the  former  should  have  been  excluded. 

8.  Same — evidence  of  similar  offences.  Upon  the  trial  of  a  party  for 
one  offence  growing  out  of  a  specific  transaction,  evidence  to  prove  a  similar 
substantive  offence  founded  upon  another  and  separate  transaction  is  not 
admissible,  but  in  such  case  the  prosecution  will  be  put  to  its  election.  An 
exception  to  this  rule  is  found  in  prosecutions  for  passing  counterfeit  money, 
and  the  like,  for  the  purpose  of  showing  guilty  knowledge. 

Writ  of  Error  to  the  Circuit  Court  of  Whiteside  county ; 
the  Hon.  J.  V.  Eustace,  Judge,  presiding. 

Messrs.  C.  J.  &  C.  C.  Johnson,  for  the  plaintiff  in  error. 

Mr.  James  McCartney,  Attorney  General,  Mr.  Walter 
Stager,  State's  Attorney,  and  Mr.  William  Barge,  for  the 
People. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

At  the  March  term,  1882,  of  the  Whiteside  circuit  court, 
Clarence  Baker  and  Eliza  Graves  were  indicted  by  the  grand 


454  Baker  v.  The  People.  [March 

Opinion  of  the  Court. 

jury,  tried,  and  convicted  of  the  crime  of  attempting  to  pro- 
cure and  produce  the  miscarriage  of  Martha  Van  Antwerp, 
an  unmarried  woman,  then  pregnant  with  child,  of  the  age 
of  about  nineteen  years.  Motions  for  a  new  trial  and  in 
arrest  of  judgment  having  been  severally  overruled,  they 
were  duly  sentenced  by  the  court,  in  pursuance  of  the  verdict 
of  the  jury,  to  the  penitentiary  for  a  period  of  two  years. 
Baker  alone  brings  the  case  here  on  error,  and  assigns  vari- 
ous reasons  for  a  reversal  of  the  judgment. 

The  indictment  charges  that  the  said  Clarence  Baker  and 
Eliza  Graves  did,  on  the  17th  day  of  December,  1881,  at 
and  within  the  county  of  Whiteside,  "unlawfully,  feloniously 
and  willfully  use  and  employ  a  certain  instrument,  the  name 
of  which  is  to  the  jury  unknown,  in  and  upon  one  Martha 
Van  Antwerp,  and  then  and  there  being  pregnant  with  child, 
by  then  and  there  forcing,  thrusting  and  inserting  said  instru- 
ment into  the  private  parts  of  the  said  Martha  Van  Antwerp, 
and  then  and  there  did  thereby  unlawfully,  feloniously  and 
willfully  attempt  to  procure'  and  produce  the  miscarriage  of 
said  Martha  Van  Antwerp. "  A  motion  to  quash  the  indict- 
ment for  insufficiency  having  been  overruled  by  the  court, 
the  question  is  directly  presented  whether  the  indictment  is 
legally  sufficient  to  sustain  the  conviction. 

It  is  objected  by  counsel  for  the  People,  that  inasmuch  as 
the  record  fails  to  show  the  plaintiff  in  error  excepted  to  the 
ruling  of  the  court  in  disposing  of  the  motion  to  quash,  the 
question  of  the  sufficiency  of  the  indictment  does  not  arise 
on  the  record,  and  hence  whatever  the  fact  may  be  with 
respect  to  its  alleged  insufficiency,  we  are  not  permitted  to 
consider  it.  This  is  a  misapprehension.  The  rule  contended 
for  only  applies  where  the  ruling  of  the  court  is  based  upon 
extrinsic  matter,  which  does  not,  without  being  embodied  in 
a  bill  of  exceptions,  constitute  a  part  of  the  record.  There 
is  no  more  necessity  for  excepting  to  the  ruling  of  the  court 
upon  a  motion  to  quash  an  indictment,  than  there  would  be 
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for  excepting  to  the  ruling  of  the  court  upon  a  demurrer  to  a 
plea  or  declaration,  and  it  will  not  be  pretended,  we  presume, 
there  is  any  necessity,  or  even  propriety,  for  an  exception  in 
that  case.  Gallimore  v.  Dazey  et  at.  12  111.  143 ;  Safford  et  al. 
v.  Vail,  22  id.  327. 

The  indictment  is  claimed  to  be  defective  in  two  respects: 
First — It  is  insisted  that  it  does  not,  with  sufficient  cer- 
tainty, describe  the  nature  or  character  of  the  instrument 
with  which  the  alleged  attempt  to  commit  the  offence  charged 
was  made,  and  numerous  authorities  are  cited  in  support  of 
the  position.  We  have  examined  all  of  them,  except  one  or 
two  which  are  not  within  our  reach,  and  many  others  bear- 
ing on  the  question  which  are  not  cited,  and  from  a  very 
thorough  consideration  of  the  question  we  are  satisfied  the 
indictment  in  this  respect  is,  on  general  principles,  substan- 
tially good.  Under  the  circumstances  of  this  case,  as  the 
name  of  the  instrument  was  unknown,  while  its  form  and 
character  were  known,  it  would  have  been  more  proper, 
according  to  the  highest  degree  of  technical  accuracy,  to 
have  given  some  general  description  of  it,  such  as  "a  certain 
metallic  instrument,  whose  name  is  unknown, "  etc.  But  this 
would  have  added  but  little,  if  anything,  to  the  averment  by 
way  of  making  it  more  definite  or  perspicuous,  nor  would 
the  addition  have  materially  aided  the  accused  in  obtaining 
an  accurate  understanding  of  the  transaction  for  which  he 
was  indicted. 

Second — It  is  urged  the  indictment  "is  uncertain  as  to  the 
mode  or  manner  in  which  the  offence  charged  was  attempted 
to  have  been  committed."  Like  the  other  objection,  we  do 
not  think  there  is  any  substantial  ground  for  it.  While  the 
indictment  would  have  been  somewhat  more  specific  by  add- 
ing the  words,  "and  icomb,"  after  the  words,  "private  parts," 
yet  the  omission  to  add  them  does  not,  in  our  judgment, 
render  the  indictment  fatally  defective. 


456  Bakek  v.  The  People.  [March 

Opinion  of  the  Court. 

We  think  the  indictment  is  substantially  good,  and  that 
consequently  there  was  no  error  in  overruling  the  motion  to 
quash.  Regina  v.  Ashmall,  9  C.  &  P.  236,  (Eng.  Com.  L.  K. 
97);  Commonwealth  v.  Snow,  116  Mass.  47;  Commonwealth 
v.  Jackson,  15  Gray,  187. 

The  conviction  in  this  case  rests  mainly  upon  the  testi- 
mony of  the  prosecuting  witness,  Martha  Van  Antwerp.  It 
is  true  she  is  strongly  corroborated  in  some  respects  by  cir- 
cumstances testified  to  by  other  witnesses.  From  her  testi- 
mony it  appears  that  about  the  first  of  September,  1881,  she 
had  sexual  intercourse  with,  and  became  pregnant  by,  the 
defendant  Clarence  Baker,  under  a  promise  that  if  he  got  her 
in  trouble  and  did  not  get  her  out,  he  would  marry  her ;  that 
on  discovering  that  she  was  with  child  he  first  bought  her  a 
bottle  of  medicine  for  the  purpose  of  producing  a  miscarriage ; 
that  with  a  like  purpose,  about  the  middle  of  October  follow- 
ing, at  her  father's  house  in  Prophetstown,  he  inserted  a  wire 
into  her  body,  which  she  produced  in  court,  the  same  being, 
when  used,  some  nine  or  ten  inches  long,  with  a  hook  on  the 
end.  All  this  evidence,  which  tends  to  establish  an  offence 
committed  by  him  alone,  was  admitted  by  the  court  against 
the  objections  of  the  plaintiff  in  error,  and  an  exception 
taken.  There  was  clearly  no  error  in  receiving  this  tes- 
timony at  the  time  it  was  offered,  even  had  it  been  known 
the  People  would,  as  they  subsequently  did,  fail  to  connect 
Eliza  Graves  with  it,  for  as  all  crimes  committed  by  two  or 
more  persons  are  several  as  well  as  joint,  it  follows,  it  is  not 
necessary  to  prove  all  guilty  in  order  to  convict  one  under 
such  an  indictment ;  but  under  an  indictment  against  two  or 
more,  two  can  not  be  convicted  jointly  for  distinct  offences, 
though  of  the  kind  charged  in  the  indictment,  committed  by 
them  severally,  and  growing  out  of  separate  transactions. 

The  testimony  of  the  prosecutrix  further  shows  that  after 
failing  in  producing  a  miscarriage  by  the  means  above  stated, 
under  the  advice  of  plaintiff  in  error  she  was  induced  to  go 
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with  him  to  Morrison,  where  his  co-defendant,  Eliza  Graves, 
resided,  for  the  purpose  of  being  operated  on  by  her,  with 
the  view  of  accomplishing  that  object.  On  arriving  there 
they  put  up  at  the  Eevere  House,  he  registering  under  the 
name  of  C.  P.  Williams.  About  ten  o'clock  in  the  morning 
he  conducted  her  to  within  a  short  distance  of  the  house 
of  Mrs.  Graves,  when  he  returned,  and  she  went  in  alone. 
On  going  in  and  making  her  business  known,  Mrs.  Graves, 
according  to  the  statement  of  the  witness,  introduced  into 
the  vagina  a  speculum,  about  four  inches  long  and  one  and  a 
half  inches  in  diameter,  and  through  it  passed  a  metal  tube, 
about  a  foot  long  and  as  large  as  the  end  of  the  witness' 
little  finger,  into  the  womb  or  uterus,  and  by  means  of  a 
rubber  ball  squeezed  water  into  the  tube,  and  thus  conveyed 
it  into  the  womb,  after  which  she  gave  her  a  prescription  for 
some  medicine,  -and  they  parted.  This  course  of  treatment 
was  repeated  on  two  subsequent  occasions,  but  to  no  effect. 
Mrs.  Graves  admits  the  prosecutrix  called  on  her,  and  at  her 
request  she  examined  her,  and  injected  some  water  into  the 
vagina  through  the  speculum,  but  denies  that  anything  was 
done  by  her  with  the  view  of  producing  an  abortion. 

There  was  considerable  evidence  in  the  case  besides  this 
we  have  mentioned,  but  in  the  view  we  take  of  the  matter  we 
do  not  deem  it  important  to  discuss  it. 

Plaintiff  in  error  did  not  go  upon  the  witness  stand,  but 
his  co-defendant,  as  we  have  just  seen,  did.  Under  these 
circumstances  the  court,  at  the  instance  of  the  People,  gave 
the  jury,  among  others,  the  following  instruction : 

"The  jury  are  instructed  that  in  this  State  every  defendant, 
if  he  desires,  is  permitted  to  testify  in  his  own  behalf,  and  in 
this  case  the  defendant  Eliza  Graves  is  a  competent  witness, 
but  the  jury  are  instructed  that  they 'are  not  bound  to  believe 
the  evidence  of  Eliza  Graves,  and  treat  it  the  same  as  that 
of  other  witnesses,  but  may  take  into  consideration  the  fact 
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that  she  is  defendant,  and  give  her  testimony  such  weight 
only  as,  under  all  the  circumstances  proven  in  the  case,  they 
think  it  entitled  to  after  a  consideration  of  her  testimony, 
and  all  other  evidence  and  circumstances  in  the  case." 

This  instruction  is  not  fair  to  the  accused,  and  was  evi- 
dently calculated  to  mislead  the  jury.  It  tells  the  jury 
that  in  this  State  every  defendant  -is  permitted  to  testify  in 
his  own  behalf  if  he  desires.  This  part  of  the  instruction, 
while  true  as  an  abstract  proposition,  yet  it  has  little,  if  any, 
appropriate  connection  with  the  remaining  portion  of  the 
instruction,  and  announces  no  principle  calculated  to  aid  the 
jury  in  the  consideration  of  the  case,  and  we  can  but  regard 
it  as  an  adroit  device  on  the  part  of  counsel  to  have  the 
court,  under  the  guise  of  giving  the  law  to  the  jury,  call 
their  attention  specifically  to  the  fact  that  the  plaintiff  in 
error,  although  he  had  an  opportunity  of  doing  so,  had  de- 
clined to  testify  in  his  own  behalf.  To  permit  this  to  be 
done  with  impunity  would  defeat  the  expressed  will  of  the 
legislature,  and  deprive  the  accused  of  a  right  which  the 
State  has  studiously  attempted  to  protect.  The  statute  has, 
in  unmistakable  terms,  declared,  in  effect,  the  omission  of 
the  accused  to  testify  shall  not  be  used  to  his  prejudice  or 
taken  as  an  evidence  of  guilt,  and  in  such  case  court  and 
counsel  should  studiously  avoid  all  allusions  to  the  subject. 

Other  objections  are  made  to  this  and  other  instructions, 
but  as  the  one  we  have  just  discussed  is  regarded  as  well 
taken,  it  is  not  necessary  to  consider  them. 

It  may  be  observed,  in  conclusion,  that  at  the  close  of  the 
testimony,  when  it  affirmatively  appeared  that  Eliza  Graves 
was  in  no  manner  connected  with  the  transaction  at  the  resi- 
dence of  the  prosecutrix,  in  which  she  claims  a  wire  was 
used  by  defendant  Baker  alone,  the  People  should  have  been 
put  to  their  election  whether  they  would  proceed  against 
Baker  alone  for  using  the  wire,  or  against   them  both  for 
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what  occurred  at  the  house  of  defendant  Graves.  Assuming 
the  evidence  of  the  prosecutrix  to  be  true,  it  established  two 
distinct  offences :  one  committed  by  Baker  alone,  and  the 
other  by  him  and  Mrs.  Graves  jointly ;  and  if  the  prosecution 
elected  to  proceed  for  the  latter  offence,  all  evidence  of  the 
former  should  have  been  excluded  from  the  jury,  as  it  is  well 
settled  that  upon  the  trial  of  a  party  for  one  offence  growing 
out  of  a  specific  transaction,  you  can  not  prove  a  similar 
substantive  offence  founded  upon  another  and  separate  trans- 
action, but  in  such  case  the  prosecution  will  be  put  to  its 
election.  An  exception  to  this  rule  is  found  in  prosecutions 
for  passing  counterfeit  money,  and  the  like,  where  previous 
attempts  to  pass  counterfeit  money  may  be  proved  for  the 
purpose  of  showing  guilty  knowledge ;  but  the  principle  in- 
volved in  this  class  of  cases  has  no  application  to  the  case 
in  hand.  These  suggestions  are  made  with  a  view  of  avoiding 
all  misapprehension  on  this  subject  in  the  further  prosecution 
of  the  case. 

For  the  error  indicated  the  judgment  of  the  court  below 
as  to  plaintiff  in  error  will  be  reversed,  and  the  cause  re- 
manded for  further  proceedings. 

Judgment  reversed. 


Phoebe  H.  Brown 

v. 
Ira  McCord  et  al. 


Filed  at  Ottawa  November  20,  1882— Rehearing  denied  March  Term,  1883. 

Bill—  must  make  a  case  for  the  relief  sought.  Where  a  bill  is  filed  to 
compel  a  tenant  to  specifically  perform  her  covenant  to  pay  all  taxes  on  lots 
held  by  her  as  tenant,  a  decree  requiring  the  tenant  to  pay  taxes  not  claimed 
in  the  bill  to  be  unpaid,  and  a  portion  of  which  is  expressly  charged  to  have 
been  duly  paid,  is  erroneous,  and  will  be  reversed. 
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Writ  of  Error  to  the  Superior  Court  of  Cook  county ;  the 
Hon.  George  Gardner,  Judge,  presiding. 

Mr.  Edward  Eoby,  for  the  plaintiff  in  error. 

Messrs.  Holden  &  Farson,  for  the  defendant  in  error 
McCord. 

Mr.  Francis  Adams,  for  the  defendant  in  error  the  City  of 
Chicago. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

So  far  as  concerns  the  plaintiff  in  error,  this  is  a  bill,  by 
McCord,  seeking  to  compel  her  to  specifically  perform  her 
covenant  to  pay  all  revenue  taxes  on  certain  lots  held  by  her 
as  tenant.  The  decree,  in  McCord's  favor,  requires  her  to 
pay  to  the  city  of  Chicago  the  taxes  for  the  year  1869,  $495 ; 
as  taxes  for  the  year  1870,  $498  ;  as  taxes  for  the  year  1871, 
$332 ;  and  as  taxes  for  the  year  1872,  $495, — making  in  all 
$1820.  To  reverse  this  decree  the  record  is  brought  here. 
Other  taxes  were  involved  in  the  bill,  but  they  were  paid 
before  hearing  by  the  plaintiff  in  error.  The  city  was  made 
a  party  defendant  with  the  plaintiff  in  error.  The  pleadings 
consist  of  the  bill,  as  amended,  the  answer  of  the  plaintiff  in 
error,  the  answer  of  the  city,  and  the  replications  to  these 
answers. 

Counsel  for  the  plaintiff  in  error  says  the  decree  is  erro- 
neous because  the  bill  fails  to  charge  that  these  city  taxes  for 
the  years  1869,  1870,  1871  and  1872,  or  for  either  of  them, 
remain  unpaid.  This  seems  to  be  so.  The  bill,  as  amended, 
says  that  Mrs.  Brown  has  neglected  and  refused  to  pay  a 
large  amount  of  taxes  which  have  been  levied  upon  the  prem- 
ises, and  became  liens  thereon ;  that  tax  deeds  are  held  by 
the  city  on  sales  for  taxes ;  that  the  city  is  willing  to  accept 
the  taxes  due,  and  relinquish  all  rights  under  the  tax  deeds ; 
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that  Mrs.  Brown  insists  that  the  city  is  not  entitled  to  receive 
these  taxes,  and  that  the  levy  and  assessment  for  these  taxes 
are  illegal.  After  setting  out  the  taxes  for  which  the  tax 
deeds  were  issued  to  the  city,  the  bill  avers  the  deeds  are 
void,  for  the  reason,  among  others,  that  the  city  had  no 
authority  to  cause  the  lands  to  be  sold  for  said  taxes,  and 
because,  as  complainant  believes,  the  taxes  were  paid  before 
the  sales,  averring  that  the  city  alleges  there  are  unpaid  taxes 
due  on  the  land.  The  bill  then  charges  there  are  unpaid 
taxes  upon  the  land  due,  specifying  taxes  for  1873,  1874  and 
1877.  As  to  the  taxes  for  1869  and  1870,  the  bill  charges 
that  if  any  such  taxes  were  against  the  land,  the  same 
"were  duly  paid  thereon."  The  answer  of  Mrs.  Brown,  filed 
August  7,  1880,  says  she  has  always  been  willing  to  pay  law- 
ful taxes,  if  they  could  be  separated  from  unlawful  claims 
for  taxes ;'  that  in  1871  her  tax  receipts  were  destroyed  by 
the  great  fire ;  that  a  claim  for  delinquent  taxes  for  the  years 
1869  and  1870  was,  on  trial  in  1873,  decided  by  the  county 
court  to  be  unfounded.  Bespondent  further  says  there  has 
been  no  place  or  officer,  since  October  8,  1871,  where  and  to 
whom  taxes  for  1869,  1870,  1871  or  1872  could  lawfully  be 
paid.  These  are  all  the  allegations  in  the  pleadings  forming 
the  issue  with  Mrs.  Brown,  having  any  bearing  upon  the 
question  of  the  non-payment  of  city  taxes  for  the  years  1869, 
1870,  1871  and  1872,  respectively. 

It  was  certainly  irregular  to  grant  McCord  a  decree  that 
Mrs.  Brown  should  pay  taxes  which  he  did  not  claim  in  his  bill 
were  unpaid,  and  as  to  a  part  of  which  he  expressly  charged 
in  his  bill  that  they  "were  duly  paid."  After  the  proofs  were 
in,  the  complainant,  before  he  could  ask  properly  for*a  decree 
such  as  was  rendered,  should  have,  on  leave,  so  amended  his 
bill  as  to  lay  a  proper  foundation  for  the  decree.  For  the 
error  indicated  the  decree  is  reversed. 

It  is  also  insisted  by  the  plaintiff  in  error  that  the  lapse 
f  time  is  prima  facie  proof  that  the  taxes  of  1869  and  1870 
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were  in  fact  paid.  The  answer  sets  up  no  such  defence, 
and  under  the  circumstances  in  proof  the  delay  seems  fully 
accounted  for. 

The  decree  is  therefore  reversed,  and  the  cause  remanded 
for  further  proceedings  not  inconsistent  with  the  views  here 
expressed,  the  complainant  to  be  allowed  to  amend  his  bill. 

Decree  reversed. 


Jacob  Johnson  et  al. 

v. 

The  Chicago  and  Pacific  Elevator  Company. 

Filed  at  Ottawa  November  20,  1882. 

1.  Special  legislation  —  requiring  affidavit  of  merits  in  cases  of 
attachment  of  water  craft.  Section  19,  chapter  12,  of  the  Eevised  Statutes, 
entitled  "Attachment  of  Water  Craft,"  which  requires  an  affidavit  of  merits 
to  be  filed  with  the  defendant's  or  claimant's  exception,  demurrer  or  answer 
to  the  petition,  and  authorizes  a  default  if  the  same  is  not  so  filed,  is  not  in 
violation  of  section  22,  article  4,  of  the  State  constitution,  prohibiting  special 
legislation. 

2.  S ame— judgment  in  attachment  proceeding ,  against  principal  and 
surety  in  bond  given  for  return  of  property.  Where  water  craft  seized 
under  attachment  has  been  bonded,  as  provided  in  section  15  of  the  act,  if, 
upon  the  trial,  judgment  shall  pass  for  the  petitioner,  and  the  water  craft  has 
been  discharged,  "said  judgment  or  decree  shall  be  rendered  against  the 
principal  and  sureties  in  the  bond."  It  is  held,  this  provision  of  the  statute 
for  judgment  against  the  principal  and  sureties  is  not  open  to  the  objection 
of  being  special  legislation.    It  is  the  general  law  as  to  all  bonds  of  that  kind. 

3.  Practice — leave  to  file  affidavit  of  merits  with  pleading  nunc  pro 
tunc.  Where  a  defendant  in  an  attachment  of  a  steam  tug-boat  files  a  de- 
murrer to  the  petition  within  the  time  required  by  statute,  but  without  any 
affidavit  of  a  meritorious  defence,  and  no  sufficient  reason  is  shown  for  not 
so  filing  the  affidavit,  there  will  be  no  error  in  refusing  to  allow  it  to  be  filed 
nunc  pro  tunc,  and  entering  a  default  in  the  case. 

4.  Attachment  bond—  when  objection  rendered  immaterial.  An  at- 
tachment bond  given  in  an  attachment  of  a  boat,  was  conditioned  to  pay  a 
person  named  such  costs  and  damages  as  should  be  awarded  for  wrongfully 
suing  out  the  writ,  instead  of  to  pay  the  owner  or  other  person  interested  in 
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the  vessel,  as  the  statute  requires;  but  the  boat  was  bonded  and  released  on 
the  same  day  it  was  attached,  so  that  no  material  damage  was  caused  by  the 
attachment:  Held,  that  the  defect  in  the  bond  constituted  no  substantial 
objection. 

5.  Same— judgment  against  surety  without  service.  Where  a  bond  is 
given  under  a  particular  statute,  the  statute  will  enter  into  the  bond  and  form 
a  part  of  its  obligation,  and  where  the  statute  provides  that  in  case  of  a  recov- 
ery in  the  suit  in  which  it  is  given,  judgment  shall  be  entered  for  the  sum 
found  against  the  principal  and  surety  in  the  bond,  it  may  be  so  entered 
without  the  service  of  process  on  the  surety  or  his  appearance  in  the  case. 
The  execution  by  him  of  such  bond  is  a  virtual  consent  that  judgment  may 
go  against  him,  and  by  such  consent  he  is  bound  by  the  judgment. 

6.  Attachment  of  boat— judgment  when  boat  is  bonded.  Where  a 
water  craft  attached  has  been  discharged  from  custody  on  bond  being  given 
for  the  payment  of  whatever  judgment  the  plaintiff  may  recover,  no  judgment 
can  be  rendered  against  the  vessel.  The  only  judgment  in  such  case  that 
can  be  rendered,  is  against  the  principal  and  surety  in  the  bond. 

7.  Same — allowing  new  party  to  come  in  and  defend.  After  the  dis- 
charge of  a  boat  from  attachment,  by  the  giving  of  the  bond  required  by  the 
statute,  so  that  no  judgment  can  pass  against  the  boat,  a  part  owner  has  no 
right  to  be  made  a  party  defendant,  where  the  cause  of  action  is  a  tort,  as  he 
has  no  interest  in  the  suit,  and  will  not  be  affected  by  any  judgment  against 
the  obligors  in  the  bond  given  to  release  the  boat.  There  is  no  right  of  con- 
tribution between  wrong- doers. 

8.  Maritime  law — injury  to  property  on  land.  Where,  through  the 
negligence  of  those  managing  a  steam  tug-boat  in  towing  a  schooner  in  the 
navigable  waters  of  the  Chicago  river,  the  schooner  is  run  into  an  elevator 
situated  on  the  land,  breaking  the  same,  and  causing  the  loss  of  a  quantity  of 
grain,  the  tort  is  not  a  maritime  one,  and  within  the  exclusive  jurisdiction  of 
a  court  of  admiralty.  In  such  case  the  State  courts  may  afford  a  remedy  for 
the  injury. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county. 

This  was  a  suit  commenced  by  petition  in  the  circuit  court 
of  Cook  county,  under  chapter  12  of  the  Eevisecl  Statutes, 
entitled  "Attachment  of  "Water  Craft,''  by  the  Chicago  and 
Pacific  Elevator  Company,  against  Jacob  Johnson,  for  dam- 
ages arising  from  the  tug-boat  "Parker,"  of  which  Johnson 
was  alleged  to  be  the  owner,  through  the  negligence  of  the 
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agents  of  Johnson  then  in  charge  of  the  tug-boat  towing  the 
schooner  "G.  C.  Trumpf, "  on  the  Chicago  river,  whereby 
the  schooner  ran  into  the  elevator  of  the  petitioner,  breaking 
the  same,  and  causing  a  quantity  of  corn  to  run  out  into  the 
river.  A  writ  of  attachment  accordingly  issued,  in  obedi- 
ence to  which  the  sheriff  attached  the  tug-boat,  and  sum- 
moned Johnson  to  appear.  The  boat  was  attached  the  same 
day  the  writ  was  issued,  and  was  on  the  same  day  bonded, 
under  section  15  of  the  statute,  by  Johnson,  Henry  A.  Christy 
becoming  his  surety  on  the  bond.  Upon  the  return  day  of 
the  writ  Johnson  filed  a  special  demurrer  to  the  petition. 
Thereafter,  a  default  was  asked  by  the  petitioner  because  no 
affidavit  of  a  defence  upon  the  merits  had  been  filed  with  the 
demurrer,  as  required  by  section  19  of  the  statute.  Before 
the  default  was  granted  Johnson  presented  such  an  affidavit, 
and  asked  leave  to  file  the  same  nunc  pro  tunc,  as  of  date  of 
the  demurrer,  five  days  previous,  which  was  denied.  James 
B.  Carter  then  presented  an  affidavit  showing  that  he  was 
part  owner,  and  interested  in  the  suit,  and  requested  that  he 
might  be  made  defendant,  with  leave  to  file  an  answer,  under 
section  11.  This  the  court  denied.  Johnson  then  moved  to 
vacate  the  default,  but  the  court  refused  to  vacate  the  same, 
and  Johnson  then  moved  to  dismiss  the  petition  for  want  of 
jurisdiction,  which  motion  the  court  overruled.  The  plain- 
tiff's damages  were  then  assessed  by  a  jury  at  $300,  a  motion 
for  a  new  trial  was  overruled,  and  the  court  entered  up  judg- 
ment jointly  against  Johnson,  and  Christy,  who  had  given 
the  bond.  Johnson,  Carter  and  Christy  appealed,  and  the 
judgment  was  affirmed  by  the  Appellate  Court  for  the  First 
District,  and  an  appeal  taken  to  this  court. 

Messrs.  Magee  &  Adkinson,  for  the  appellants : 

The  requirement  of  an  affidavit  of  merits  with  a  demurrer 

is  a  special  law  of  practice,  and  violates  section  22,  article  4, 

of  the  constitution. 
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An  affidavit  of  merits  is  only  required  in  answer  to  a  suffi- 
cient affidavit  of  claim.     Zenas  v.  Strasberger,  71  111.  372. 

A  part  owner  ought  to  have  been  allowed  to  be  made  a 
defendant,  and  to  defend  as  requested,  before  default  granted, 
and  even  after.  New  parties  may  be  added  when  necessary. 
Sees.  11,  12,  chap.  12,  and  sec.  24,  chap.  110;  Propeller 
"Hilton"  v.  Miller,  62  111.  281.    • 

No  judgment  could  be  rendered  against  Christy,  because 
he  was  liable  only  according  to  the  condition  of  the  bond, 
and  because  section  21,  chapter  12,  is  invalid,  being  special 
legislation, — making  sureties  on  attachment  bonds,  in  at- 
tachments against  water  craft,  liable,  as  no  other  sureties 
on  other  bonds  are  liable,  and  contrary  to  the  conditions  of 
their  contract  and  the  practice  in  courts  of  justice  in  this 
State. 

The  Attachment  of  Water  Craft  act  is  invalid  in  attempt- 
ing to  give  a  State  court  the  right  to  enforce  a  lien  in  rem 
against  a  vessel  above  twenty  tons  burden,  engaged  in  domes- 
tic commerce,  duly  enrolled  and  licensed  by  the  United  States. 
Exclusive  jurisdiction  for  that  purpose  is  in  the  District 
Courts  of  the  United  States,  and  the  motion  to  dismiss  should 
have  been  sustained.  Sec.  2,  art.  3,  constitution  of  United 
States;  sees.  8,  9,  Judiciary  act;  The  "Eagle,"  8  Wall.  20; 
The  "Lotomana,"  21  id.  567;  The  "Belfast,"  7  id.  646;  Hine 
v.  Turor,  4  id.  570  ;  The  "Moses  Taylor,"  id.  411 ;  Western  v. 
Morse,  40  Wis.  459. 

Messrs.  Eae  &  Smith,  for  the  appellee : 

The  statute  requires  the  bond  to  be  made  payable  to  the 
owner  of  the  boat,  if  known;  if  not  known,  to  the  "owner  or 
other  person  interested.  Where  the  owner  is  known,  the 
bond  is  to  run  to  him  alone ;  but  if  the  bond  was  not  proper, 
the  defect  could  be  reached  only  by  a  motion  to  dismiss,  thus 
affording  an  opportunity  to  obviate  the  objection  by  amend- 
ment. 

30—105  III. 


4:66  Johnson  et  at.  v.  Elevator  Co.       [Nov. 

Opinion  of  the  Court. 

The  requirement  of  an  affidavit  of  merits  with  a  demurrer 
is  not  special  legislation,  any  more  than  an  affidavit  in  attach- 
ment.    It  is  general  to  this  class  of  cases. 

The  part  owner  who  is  not  sued,  and  who  has  not  signed 
the  bond,  has  no  interest  in  the  suit  after  the  tug-boat  is  dis- 
charged, for  judgment  could  not  go  against  him  or  the  boat, 
or  in  any  way  affect  his  rights.  The  surety,  in  executing  the 
bond,  submitted  himself  to  the  jurisdiction  of  the  court,  the 
law  being  a  part  of  the  bond,  and  he  is  bound  thereby,  and 
estopped  from  denying  any  of  its  recitals. 

That  a  judgment  may  be  constitutionally  entered  against 
sureties  on  a  bond,  is  decided  in  Beall  v.  New  Mexico,  16 
Wall.  539. 

The  case  is  not  one  of  admiralty  jurisdiction.  It  is  a  tort 
committed  by  a  vessel  and  its  officers  upon  a  warehouse  on 
land,  and,  as  such,  not  within  the  admiralty  jurisdiction. 
The  "Plymouth,"  3  Wall.  20,  not  being  so,  a  proceeding  quasi 
in  rem  only,  established  by  State  legislation,  concerning  torts 
not  cognizable  within  the  admiralty  jurisdiction,  can  not  be 
said  to  contravene  any  provision  of  the  constitution  of  the 
United  States,  which  confers  on  it  conclusive  admiralty  juris- 
diction. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

There  are  various  errors  assigned.  It  is  objected  that 
the  requirement  of  an  affidavit  of  a  defence  upon  the  merits 
to  be  filed  with  a  demurrer,  is  a  special  law  of  practice, 
and  violates  section  22,  article  4,  of  the  State  constitution, 
respecting  special  legislation.  We  do  not  regard  this  require- 
ment as  special  legislation.  It  is  general  to  this  class  of 
cases. 

It  is  alleged  the  petition  and  bond  were  insufficient,  and 
that  no  affidavit  of  merits  could  be  required  until  a  sufficient 
petition  and  bond  had  been  filed.  We  do  not  consider  the 
petition  defective  in  the  particulars  pointed  out.     The  objec- 
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tion  to  the  bond  is,  that  it  is  conditioned  to  pay  Johnson  such 
costs  and  damages  as  shall  be  awarded  for  wrongfully  suing 
out  the  attachment,  instead  of  to  pay  the  owner  or  other  per- 
son interested  in  the  water  craft,  as  the  statute  requires.  As 
the  boat  was  bonded  on  the  same  day  it  was  attached,  and 
not  likely  any  material  damage  came  from  the  attachment, 
we  see  nothing  substantial  in  this  objection. 

It  is  urged  that  if  an  affidavit  of  merits  was  essential,  the 
court  should  have  allowed  it  to  be  filed  at  the  time  asked. 
The  statute  is  imperative  that  such  affidavit  shall  be  filed 
with  the  demurrer.  No  sufficient  reason  was  shown  for  not 
filing  it  at  the  time  required.  There  was  an  affidavit  of  the 
matter  of  defence  filed  in  support  of  the  motion ;  but  neither 
that  nor  anything  else  appearing  in  the  case  disclosed  any 
meritorious  defence,  more  than  is  here  considered  and  passed 
upon  by  us,  and  we  find  no  error  in  disallowing  the  motion. 
Wilder  v.  Arwedson,  80  111,  435. 

It  is  insisted  it  was  error  to  refuse  the  application  of  Carter 
to  be  made  a  defendant.  The  bond  which  had  been  given  by 
Johnson  and  Christy,  under  section  15,  bound  the  obligors  to 
pay  all  moneys  which  should  be  adjudged  to  be  due  to  the 
petitioner,  and  upon  the  giving  of  the  bond,  the  boat,  under 
the  statute,  was  restored  to  the  owner,  and  thenceforth  dis- 
charged from  the  lien  secured  by  the  bond,  unless,  upon 
motion,  the  court  should  order  the  same  again  into  custody 
on  account  of  the  insufficiency  of  the  surety ;  and  where  the 
water  craft  has  been  discharged  from  custody,  the  only  judg- 
ment which  is  rendered  is  against  the  principal  and  surety 
in  the  bond.  The  part  owner,  then,  (Carter,)  at  the  time  he 
applied  to  be  made  a  defendant,  had  no  interest  in  the  suit, 
the  tug-boat  having  been  discharged,  for  judgment  could  not 
go  against  him  or  the  boat,  or  in  any  way  affect  his  rights. 
The  court,  at  the  time,  had  no  jurisdiction  of  the  tug-boat. 
It  is  suggested  that  the  part  owner  would  have  an  interest  in 
the  suit  after  the  boat  was  bonded, — that  he  would  be  liable 
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to  contribute  to  pay  the  judgment ;  but  the  principle  is,  that 
there  is  no  right  of  contribution  between  wrong-doers.  We 
find  no  error  in  denying  this  application  of  Carter. 

It  is  urged  that  the  judgment  against  Christy,  the  surety, 
together  with  Johnson,  the  principal  in  the  bond,  is  void,  as 
Christy  was  never  summoned  or  appeared  in  the  suit.  The 
statute  provides,  if,  upon  the  trial,  judgment  shall  pass  for 
petitioner,  and  the  water  craft  has  been  discharged,  "said 
judgment  or  decree  shall  be  rendered  against  the  principal 
and  sureties  in  the  bond. "  The  bond  being  given  with  this 
statute  existing,  the  law  entered  into 'the  bond  and  formed  a 
part  of  it,  so  that,  from  the  entering  into  the  bond,  there  was 
a  virtual  consent  on  the  part  of  the  surety  that  judgment 
might  thus  go  against  him  upon  the  bond,  and  by  virtue  of 
such  consent  he  is  bound  by  the  judgment.  Whitehurst'x. 
Cohen,  53  111.  247 ;  Kennies  v.  The  People,  70  id.  100 ;  Beall 
v.  New  Mexico,  16  Wall.  535. 

As  to  this  provision  for  judgment  against  the  principal  and 
surety  being  special  legislation,  the  same  answer  may  be 
made  as  above  in  respect  to  the  affidavit  of  merits, — it  is  the 
general  law  as  to  all  bonds  of  that  kind,  and  so  not  open  to 
the  objection  of  being  special  legislation. 

The  most  important  question  is  as  to  the  jurisdiction  of 
the  court  below.  It  is  insisted  that  the  cause  of  action  here 
was  a  marine  tort,  which  is  of  admiralty  cognizance,  over 
which  the  District  Court  of  the  United  States  has  exclusive 
jurisdiction,  under  the  act  of  Congress  giving  such  court 
exclusive  jurisdiction  of  all  causes  of  admiralty  and  maritime 
jurisdiction,  saving  to  suitors  in  all  cases  the  right  of  a  com- 
mon law  remedy  where  the  common  law  is  competent  to  give 
it ;  that  the  remedy  here  pursued  is  a  statutory  one,  and  not 
a  common  law  remedy,  and  that  the  statute  of  this  State  can 
confer  no  jurisdiction  on  the  courts  of  this  State  to  entertain 
the  proceeding  which  it  provides.  We  need  not  inquire  how 
this  might  be  if  the  tort  complained  of  was  a  maritime  tort, 


1SS2.]  Johnson  et  al.  v.  Elevator  Co.  469 

Opinion  of  the  Court. 

as  we  do  not  consider  it  to  be  one  of  that  character.  It  was 
a  tort  committed  by  a  vessel  and  its  officers  upon  a  ware- 
house on  land,  and  so  not  a  marine  tort,  and  within  the 
admiralty  jurisdiction.  To  make  it  such,  the  locality  of  the 
injury  must  have  been  on  the  high  seas  or  other  navigable 
waters.  True,  the  negligence  from  which  the  injury  resulted 
occurred  on  the  navigable  water  of  the  Chicago  river,  but  the 
damage  done  was  wholly  upon  the  land,  and  in  such  case  we 
do  not  understand  that  the  fact  that  the  cause  of  the  damage 
originated  on  water  subject  to  the  admiralty  jurisdiction, 
makes  the  case  one  for  admiralty  cognizance. 

This  would  seem  to  be  a  parallel  case  with  that  of  The 
"Plymouth,"  3  Wall.  20,  where  a  steam  propeller  anchored 
beside  a  wharf  in  Chicago  river,  owing  to  the  negligence  of 
those  in  charge,  took  fire,  the  flames  of  which  extending  to 
the  wharf  and  certain  packing  houses  thereon,  set  the  last  on 
fire,  consuming  them  and  their  contents.  It  was  held,  that 
a  libel  for  the  tort  filed  in  the  admiralty  court  was  properly 
dismissed  for  want  of  jurisdiction.  It  was  there  said  that 
the  entire  damage  occurred,  not  on  the  water,  but  on  land ; 
that  the  origin  of  the  wrong  was  on  the  water,  but  the  sub- 
stance and  consummation  of  the  injury  was  on  land,  and  so 
was  not  a  case  within  the  admiralty  jurisdiction.  The  same 
remarks  may  be  truly  repeated  with  reference  to  the  present 
case.  We  do  not  perceive  that  the  cases  are  distinguishable 
in  principle,  and  think  they  should  fall  within  the  same  rule 
of  decision. 

Finding,  then,  that  the  tort  here  complained  of  was  on 
land,  and  not  a  maritime  tort,  and  the  case  not  one  of  admi- 
ralty jurisdiction,  the  remedy  we  regard  as  a  purely  domestic 
affair,  which  it  was  within  the  competency  of  the  legislature 
of  the  State  to  give.  We  think  the  motion  to  dismiss  for 
want  of  jurisdiction  was  properly  denied. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 
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Isaac  P.  Coates 

v. 

David  Preston  et  al. 

Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Set-off — demands  must  be  mutual.  It  is  a  familiar  rule  that  debts, 
to  be  the  subject  of  set-off,  must  be  mutual  between  the  parties  to  the  action. 
A  debt  due  from  a  firm  can  not  be  set  off  against  the  claim  of  an  individual 
partner  of  the  firm. 

2.  Joint  obligations — statute  making  them  several,  construed.  Sec- 
tion 3,  chapter  76,  of  the  Revised  Statutes,  which  delares  that  "all  joint 
obligations  and  covenants  shall  be  taken  and  held  to  be  joint  and  several 
obligations  and  covenants,"  has  reference  only  to  contracts,  obligations  or 
covenants  made  jointly  by  persons  in  their  individual  capacity,  and  not  to 
partnership  obligations  or  debts.  The  statute  does  not  authorize  suit  to  be 
brought  on  a  partnership  debt  against  one  member  of  the  firm. 

3.  Bank  check — recovery  when  drawer  has  not  a  sufficient  deposit  to 
pay.  A  bank  is  under  no  obligation  to  pay  any  sum  on  a  check  payable  to 
the  drawer's  order,  and  by  him  assigned,  when  the  drawer  has  not  sufficient 
money  on  deposit  to  his  credit  in  the  jjank  to  pay  the  check  in  full,  and  no 
recovery  in  such  case  can  be  had  by  the  assignee.  The  rule  may  be  different 
when  the  drawer  himself  is  plaintiff. 

Appeal  from  the  Appellate  Court  for  the,  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county;  the  Hon.  Joseph  E.  Gary,  Judge,  presiding. 

Messrs.  Shufeldt  &  Westover,  for  the  appellant : 
A  debt  due  by  a  co-partnership  can  not  be  set  off  in  an 
action  by  a  member  of  the  firm  to  recover  his  individual 
demand.  Debts,  to  be  set  off,  must  be  mutual  between  the 
parties.  Gregg  v.  James,  Breese,  143 ;  Hinkley  v.  West,  4 
Gilm.  136;  Hillicvrd  v.  Walker,  11  111.  644;  Walker  v.  Cho- 
vin,  16  id.  489;  Phelps  v.  lleeder,  39  id.  172. 

Section  3,  chapter  77,  of  the  Revised  Statutes,  does  not 
cover  partnership  obligations.  The  purpose  of  that  section 
is,  to  make  obligations  joint  in  form,  but  executed  by  several, 
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joint  and  several.  Marine  Bank  v.  Ferry's  Admrs.  40  111. 
255 ;   Gage  v.  Mechanics'  National  Bank,  79  id.  62. 

A  partnership  obligation  is  distinct  and  different  from  a 
"joint  obligation."  1  Parsons  on  Contracts,  11,  30;  Parsons 
on  Partnership,  346. 

Partnership  contracts  were  always  considered,  in  one  sense, 
joint  and  several;  and  the  statute,  therefore,  has  no  refer- 
ence to  such  contracts.  The  rule  of  law,  that  in  an  action 
against  partners  all  must  be  joined,  exists  now  as  well  as 
before  the  act.  Ladd  v.  Griswold,  4  Gilm.  25 ;  Mason  v. 
Tiffany,  45  111.  392;  Silverman  v.  Chase,  90  id.  37;  Lindley 
on  Partnership,  295,  298. 

Mr.  Morton  Culver,  for  the  appellees : 

The  note  of  the  firm  was  joint  and  several,  and  being  sev- 
eral as  to  Gardner,  his  deposit  could  be  used,  so  far  as  appli- 
cable, toward  the  liquidation  of  the  note.  Kev.  Stat.  1874, 
chap.  76,  sec.  3. 

Where  a  note  is  joint  and  several,  any  one  of  the  makers 

^  thereof  may  be  sued  separately.  Moore  v.  Rogers,  19  111. 
347 ;  Powell  v.  Ketelle,  1  Gilm.  491 ;  Ballance  v.  Samuel,  3 
Scam.  380 ;  Marine  Bank  v.  Terry,  40  111.  255  ;  Conover  v. 
Hill,  76  id.   342;   Gould  v.  Sternberg,    69  id.   531;    Gage  v. 

I  Mechanics'  National  Bank,  79  id.  62  ;  Coombs  v.  Steele,  80  id. 
101 ;  People  v.  Harrison,  82  id.  84. 
Where  each  of  several  defendants  against  whom  a  judgment 
is  rendered,  is  liable  for  the  payment  of  the  entire  demand, 
such  judgment  may  be  set  off  against  a  judgment  obtained 
by  one  of  the  defendants  against  the  holders  of  the  first  men- 
tioned judgment.  Waterman  on  Set-off,  sees.  231-3  ;  White 
v.  Rogers,  6  Blackf.  436 ;  Pate  v.  Gray,  Hemp.  155 ;  Owen  v. 
Wilkinson,  S.  C.  (N.  S.)  526  ;  Cidver  v.  Barney,  14  Wend.  162  ; 
Fletcher  v.  Dyche,  2  T.  E.  32 ;  Dunn  v.  West,  5  B.  Mon.  376 ; 
Branch  State  Bank  v.  Morris,  13  Iowa,  136  ;  Stadler  v.  Parmlee, 
— 
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1  Ala.  193;  Hurdle  v.  Hanner,  5  Jones,  (N.  C.)  360;  Bean  v. 
Cabqness,  6  Ala.  343 ;  Hutchins  v.  Riddle,  12  N.  H.  464. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

This  suit  was  brought  by  Isaac  P.  Coates,  against  the  firm 
of  Preston,  Kean  &  Co.,  who  are  described  as  bankers  doing 
a  general  banking  business,  and  was  brought  on  a  check 
drawn  by  Schuyler  S.  Gardner  on  defendants,  for  the  sum 
of  $2190,  payable  to  his  own  order,  and  afterwards  indorsed 
by  him  in  writing  on  the  back  of  the  check,  and  then  delivered 
to  plaintiff.  The  defence,  shortly  stated,  is,  that  Gardner, 
the  drawer  of  the  check,  was,  at  the  time,  a  member  of  the 
firm  of  Colby,  Gardner  &  Co.,  which  firm  was  then  indebted 
to  the  defendant  banking  firm  in  a  sum  in  excess  of  the  sum 
specified  in  the  check,  and  that  at  the  date  the  check  was 
presented  to  defendants  for  payment,  had  not  then,  and  has 
not  since  had,  to  his  credit  in  their  bank  a  sum  exceeding 
$2111.46;  that  plaintiff  was  not,  at  anytime  prior  to  the 
commencement  of  this  suit,  a  bona  fide  owner  or  holder  of 
the  check  in  suit  for  value  paid  by  him,  and  that  defendants 
would  allow,  as  a  set-off,  the  indebtedness  of  Colby,  Gardner 
&  Co.  to  them,  which  was  then  in  judgment,  the  full  amount 
of  $2111.46,  against  the  claim  of  plaintiff.  To  a  special 
plea  setting  up  these  facts  with  the  usual  formality,  the  comt 
overruled  the  demurrer  interposed  by  plaintiff,  and  rendered 
judgment  for  defendants.  That  decision  was  affirmed  in  the 
Appellate  Court,  and  now  plaintiff  brings  the  case  to  this 
court  on  appeal. 

It  is  conceded  in  the  argument,  any  defence  to  this  action 
may  be  made  that  could  be  made  had  Gardner,  the  drawer 
of  the  check,  brought  the  suit  in  his  own  name  to  recover  the 
amount  due  him  from  the  bank.  But  could  the  defence  set 
up  in  the  plea  be  sustained  against  Gardner  if  he  were  suing  ? 
It  is  apprehended  it  could  not.  It  is  a  familiar  principle 
that  debts,  to  be  the  subject  of  set-off,  must  be  mutual  be- 
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tween  the  parties  to  the  action.  That  is  not  the  case  here. 
The  debt  offered  to  be  set  off  is  the  debt  of  the  firm  against 
the  claim  of  one  of  the  individual  partners.  That  can  not  be 
done,  and  so  this  court  held  in  Hilliard  v.  Walker,  11  111.  644. 

It  is  a  misapprehension  to  suppose  section  3,  chapter  76, 
Eevised  Statutes  1874,  changes  the  practice  in  this  respect. 
Even  if  that  section  of  the  statute  has  any  application  to 
partnership  contracts,  which  is  not  conceded,  still,  the  debt 
or  claim  offered  to  be  set  off  in  this  case  would  not  be 
mutual  nor  between  the  parties  to  the  action,  and  therefore, 
under  the  previous  decisions  of  this  court,  it  could  not  be 
the  subject  of  set  off  against  the  claim  of  the  individual  part- 
ner. Gregg  v.  James  et  al.  Breese,  143  ;  Burgwin  v.  Babcoek, 
11  111.  28 ;  Hilliard  v.  Walker,  id.  644. 

There  is  one  ground,  however,  upon  which  the  judgment 
must  be  affirmed.  It  is  averred  in  the  plea  that  Gardner 
did  not  have  the  amount  of  money  on  deposit  in  the  bank 
of  defendants  that  the  check  called  for.  The  demurrer,  of 
course,  admits  that  fact.  It  is  apprehended  the  bank  was 
under  no  obligation  to  pay  any  sum  on  the  check  unless  the 
drawer  had  sufficient  money  on  deposit  to  his  credit  with 
which  to  pay  the  check  in  full.  It  seems  plain  the  present 
plaintiff  could  not  recover  for  a  moiety  of  the  check.  That, 
in  effect,  would  be  the  division  of  the  claim,  which  the  law 
will  not  allow.  A  very  different  question  would  be  presented 
if  Gardner  were  himself  plaintiff  in  this  suit.  Plaintiff  could 
only  recover,  if  at  all,  on  the  check,  and  if  the  drawer  did 
not  have  a  sufficient  sum  on  deposit  in  defendant's  bank  with 
which  to  make  full  payment,  so  that  it  could  take  up  and 
hold  the  check  as  a  voucher,  the  bank  was  under  no  obliga- 
tion to  make  a  partial  payment,  and  could  rightfully  refuse 
to  pay  the  check,  or  any  part  of  it,  as  it  did.  In  re  Brown, 
2  Story,  502;  2  Parsons  on  Notes  and  Bills,  78. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


474  The  People  ex  rel.  v.  Appleton.  [March 

Syllabus.     Brief  for  the  Relator. 

The  People  ex  rel.  George  E.  H.  Hughes 
v. 
N  Samuel  Appleton. 

Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Attorney  at  IjAW — breach  of  private  trust  as  ground  for  striking 
from  roll  of  attorneys.  Where  property  is  conveyed  to  an  attorney  in  trust,, 
without  his  professional  advice,  and  he  mortgages  the  same,  for  the  purpose 
of  raising  a  sum  of  money  which  he  claims  is  due  him  from  the  cestui  que 
trust,  and  the  trustee  afterwards  sells  the  property  and  appropriates  the  pro- 
ceeds of  the  sale  to  his  own  use,  the  relation  of  client  and  attorney  not  being 
created  by  such  trust,  his  conduct,  however  censurable  as  an  individual  occu- 
pying the  position  of  a  trustee,  is  not  such  as  to  warrant  the  summary  dis- 
barring of  him  on  motion  to  this  court  to  strike  his  name  from  the  roll  of 
attorneys,  but  the  injured  party  must  be  left  to  his  proper  remedy  by  suit. 

2.  Although  the  general  rule  is,  that  an  attorney  at  law  will  not  be  dis- 
barred for  misconduct  not  in  his  professional  capacity,  but  as  an  individual, 
there  are  cases  forming  an  exception  where  his  misconduct  in  his  private 
capacity  may  be  of  so  gross  a  character  as  to  require  his  disbarment. 

This  was  an  information  filed  in  this  court  by  George  E.  H. 
Hughes,  against  Samuel  Appleton,  an  attorney  of  this  court, 
to  have  his  name  stricken  from  the  roll  of  attorneys  of  this 
State,  on  the  grounds  which  appear  in  the  opinion  of  the 
court. 

Messrs.  Hynes,  English  &  Dunne,  for  the  relator: 

A  trustee,  except  by  agreement,  is  entitled  to  no  compen- 
sation for  his  services.     Huggins  v.  Ryder,  77  111.  360. 

A  solicitor  who  is  a  trustee  is  liable  for  all  losses  occurring 
from  a  breach  of  trust,  and  his  name  may  be  stricken  from 
the  rolls  of  the  court  for  a  willful  breach.  Perry  on  Trusts, 
sec.  846 ;  In  re  Chandler,  22  Beav.  253 ;  In  re  Hall,  2  Jur. 
(N.  S.)  633. 

The  name  of  a  solicitor  who  willfully  advises  a  breach  of 
trust,  may  be  stricken  from  the  rolls.  Goodwin  v.  Gosnell, 
2  Coll.  457. 
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Even  without  statutory  provision  the  right  to  determine 
who  shall  appear  before  them  as  attorneys  is  incidental  to 
all  common  law  courts,  and  is  also  necessary  for  the  respect- 
ability of  the  profession.  Mills'  case,  1  Mich.  392;  Ex  p arte 
Brown,  1  How.  (Miss.)  303  ;  Second's  case,  19  How.  (U.  S.)  9  ; 
Beem  v.  State,  12  Ark.  149;  Randall's  case,  11  Allen,  472; 
Rice  v.  Common  wealth,,  18  B.  Mon.  4S2. 

As  to  other  cases  of  disbarment  for  improper  conduct,  both 
professional  and  as  a  private  individual,  see  Smith's  case,  1 
Yerg.  228;  Percy's  case,  26  N.  Y.  651;  Leigh's  case,  1  Munf. 
481 ;  Peterson's  case,  3  Paige,  510 ;  Delano's  case,  6  L.  Kep. 
(N.  H.)  660 ;  Sanborn  v.  Kimball,  64  Maine,  140 ;  Ex  parte 
Brownsall,  Cowp.  829 ;  Baker  v.  Commonwealth,  10  Bush, 
592. 

Mr.  Edward  Boby,  for  the  respondent : 

We  neither  deny  nor  seek  to  abate  the  responsibilities  of 
an  attorney  at  law.  They  are  reviewed  in  the  following- 
authorities :  People  v.  Allison,  68  111.  152;  People  v.  Barker, 
56  id.  300  ;  Matter  of  Percy,  36  N.  Y.  651 ;  In  re  Peterson, 
3  Paige,  510;  Grant  v.  Chester,  17  How.  Pr.  260;  People 
v.  Brotherson,  36  Barb.  662;  Matter  of  Dakin,  4  Hill,  42; 
1  Tidd's  Practice,  67,  87,  8S,  and  notes ;  1  Archbold's  Prac- 
tice, Q.  B.  60-68;  Bacon's  Abridgment,  title  "Attorney,"  H; 
Pearson  v.  Sutton,  5  Taunt.  364;  Duncan  v.  Richmond,  7  id. 
391;  Goring  v.  Bishop,  1  Salk.  87;  Matter  of  Lowe,  8  East, 
237;  In  re  Fenton,  5  N.  &  M.  239;  1  H.  &  W.  310;  In  re 
Chitty,  2  Dowl.  42.1;  Ex  parte  Deane,  id.  533;  Ex  parte 
Cowie,  3  id.  600;  Cocks  v.  Barman,  6  East,  404;  Ex  parte 
Schwalbanker,  1  Dowl.  182 ;  In  re  Cutts,  16  L.  B.  (N.  S.)  715  ; 
Austin  v.  Chambers,  6  CI.  &  Fin.  37;  Matter  of  Husson,  26 
Hun,  132;  Matter  of  Aitkin,  4  B.  &  A.  47 ;  In  re  Cardross, 
5  M.  &  W.  545;  Matter  of  Hoskin,  18  Hun,  42;  People  v. 
Goodrich,  79  111.  148;  People  v.  Leary,  84  id.  190;  People 
v.  Ford,  54  id.  520 ;  People  v.  Lamborn,  1  Scam.  123 ;  People 
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v.  Palmer,  61  111.  255  ;  People  v.  Harvey,  41  id.  277 ;  People  v. 
Cole,  84  id.  327. 

The  corrt  will  not  interpose  in  this  manner  as  to  any  writ- 
ings or  money  received  by  an  attorney  on  any  other  account 
except  in  the  way  of  business  as  an  attorney,  but  will  leave 
the  party  to  his  ordinary  action.  Merrifield  on  Law  of  Attor- 
neys ;  2  Hawkins'  Pleas  of  the  Crown,  chap.  22,  sec.  10; 
Tidd's  Practice,  478;  Archbold's  K.  B.  Practice,  338-341. 

Appleton  had  a  property  in  the  land  to  the  extent  of  his 
entire  claim,  and  had  a  right,  to  that  extent,  to  apply  it  to  his 
own  use.  Livingston  v.  Newkirk,  3  Johns.  Ch.  318;  Wood- 
ivard  v.  Chichester,  2  Dyer,  185b;  Woodward  v.  Lord  Darcy, 
1  Plowd.  184;  Watts  v.  Watts,  2  McCord's  Ch.  82;  Page  v. 
Patton,  5  Pet.  312;  Langton  v.  Higgs,  5  Sim.  228;  Tipping 
v.  Power,  1  Hare,  405  ;  Chissum  v.  Lewes,  5  Euss.  29  ;  Rogers 
v.  Hosack's  Exr.  18  Wend.  319 ;  Lecher  v.  Miller,  2  Paige, 
149 ;  Loane  v.  Casey,  2  W.  Black.  967 ;  Franks  v.  Cooper,  12 
Ves.  763 ;  Chickering  v.  Failes,  26  111.  508 ;  Griffin  v.  Marine 
Co.  52  id.  131. 

An  executor  or  trustee  may  reimburse  himself  for  money 
advanced  for  the  benefit  of  the  estate  or  the  cestui  que  trust. 
Earn  on  Assets,  343 ;  Shelly  v.  Sackville,  And.  24 ;  Perry  on 
Trusts,  sec.  485 ;  Balsh  v.  Hyham,  2  P.  Wins.  453 ;  Jarvis  v. 
Wolferston,  18  L.  E.  Eq.  18;  Snyder  s  Appeal,  72  Mo.  253; 
Burney  v.  Spear,  17  Ga.  225. 

The  court  will  not  proceed  summarily  with  an  attorney 
when  there  is  any  fact  in  dispute.  In  re  Phillips,  3  Jur.  479 ; 
1  W.  W.  &  H.  418,  Q.  B. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  is  an  information  on  the  relation  of  George  E.  H. 
Hughes,  filed  in  this  court,  against  Samuel  Appleton,  asking 
for  a  rule  to  show  cause  why  his  name  should  not  be  stricken 
from  the  roll  of  attorneys  of  this  State.  The  rule  having 
been  granted,  cause  has  been  shown. 
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The  case  presented  before  us  is  of  this  character:  In 
March,  1 870,  the  relator,  Hughes,  became  the  owner  of  a  lot 
of  ground  in  the  city  of  Chicago,  known  as  sub-lot  3,  of  lot  1, 
block  3,  original  town  of  Chicago,  on  North  Clark  street,  pay- 
ing at  that  time  at  the  rate  of  $600  a  front  foot  for  the  lot, 
which  was  twenty-one  feet  and  some  inches  fronting  on  Clark 
street.  In  April,  1870,  he  borrowed  $5000  from  the  Connec- 
ticut Mutual  Life  Insurance  Company,  secured  by  a  mortgage 
on  this  property.  In  April,  1874,  Hughes'  equity  of  redemp- 
tion was  sold  at  an  execution  sale  under  a  judgment  in  favor 
of  Gookins  &  Roberts,  and  bought  in  by  them  for  the  full 
amount  of  the  judgment,  and  the  sheriff's  certificate  of  sale 
was  issued  to  them  entitling  them  to  a  sheriff's  deed,  July  20, 
1875.  In  May,  1874,  after  the  sale  of  Hughes'  equity  in  the 
property,  a  suit  was  brought  by  the  Connecticut  Mutual  Life 
Insurance  Company  to  foreclose  under  their  mortgage,  making- 
Hughes,  and  Gookins  &  Eoberts,  parties  defendant,  and  a 
foreclosure  sale  therein  took  place  on  November  17,  1875, 
which  was  four  months  after  Gookins  &  Roberts  had  become 
entitled  to  a  sheriff's  deed  under  their  certificate  of  purchase 
in  1874.  At  the  instance  of  Hughes,  Thomas  B.  Bryan  be- 
came the  purchaser  of  the  property  at  this  foreclosure  sale, 
Hughes  loaning  him  $6000,  taking  a  mortgage,  to  secure 
$5000  of  the  money,  on  the  property,  and  $1000  being  se- 
cured by  a  mortgage  on  other  property  of  Bryan,  the  latter 
giving  his  notes  for  the  $6000.  Subsequently,  Bryan  re- 
quested Hughes  to  buy  the  property  back  from  him  for  the 
price  which  he  had  paid  for  it,  and  surrender  his  notes,  which 
Hughes  did,  and  instead  of  taking  the  deed  in  his  own  name, 
he  had  Bryan,  on  June  16,  1878,  make  the  conveyance  of 
the  property  to  Appleton,  the  respondent,  the  latter  execut- 
ing to  Hughes  a  written  declaration  of  trust,  which  Hughes 
retained  without  recording.  Shortly  after  the  lot  was  con- 
veyed to  Appleton,  efforts  were  made  by  Hughes  and  Appleton 
to  obtain  a  building  loan  for  the  purpose  of  improving  the 
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property,  these  efforts  extending  to  October,  1878,  when  the 
project  of  raising  a  building  loan  was  abandoned.  On  De- 
cember 11,  1878,  Appleton  secured  a  loan  of  $1000  by  mort- 
gaging the  lot  to  one  Wright,  which  was  done  without  any 
communication  with  Hughes  on  the  subject.  Again,  on  May 
7,  1879,  Appleton  obtained  a  loan  of  $1500  on  the  lot,  exe- 
cuting a  trust  deed  to  one  Snowhook  to  secure  the  same,  and 
took  up  the  Wright  mortgage, — and  this,  also,  without  any 
communication  with  Hughes.  And  again,  on  February  24, 
1880,  Appleton  conveyed  the  lot  to  Frank  H.  Dickey,  by  war- 
ranty deed,  for  the  expressed  consideration  of  $4000,  subject 
to  the  Snowhook  incumbrance  of  $1500, — and  this  without 
the  direction  of  Hughes.  On  February  25,  1880,  one  Pease, 
as  assignee  of  the  Gookins  &  Koberts  certificate  of  purchase, 
filed  a  bill  in  the  Superior  Court  of  Cook  county,  making 
Appleton  and  Hughes  parties  defendant,  laying  claim  to  the 
proceeds  of  the  property,  and  praying  the  court  to  restrain 
Appleton  from  paying  them  over.  To  this  bill  Hughes  de- 
murred, which  demurrer  was  sustained,  and  leave  given  to 
amend  the  bill.  Afterward,  the  Pease  bill  was  dismissed,  and 
within  a  few  days  a  new  bill  was  filed  by  Pease  in  the  circuit 
court  of  Cook  county,  in  which  Appleton  and  Hughes,  and 
the  Connecticut  Mutual  Life  Insurance  Company,  were  made 
parties  defendant.  Hughes  filed  his  cross-bill  setting  forth 
his  claim,  and  asking  a  conveyance  from  Dickey,  or  if  that 
should  not  be,  a  decree  against  Appleton  for  the  value  of  the 
property.  This  second  suit  is  still  pending  and  undetermined. 
It  was  commenced  June  19,  1880,  and  on  November  22,  1880, 
it  was  dismissed  as  to  Dickey,  and  a  few  days  thereafter 
Dickey  conveyed  the  lot  to  Eugene  Pike. 

The  claim  on  the  part  of  the  relator  is,  that  the  trust  with 
respect  to  the  property  in  question  was  a  matter  of  profes- 
sional employment ;  that  the  acceptance  of  the  trust,  and  the 
action  under  it,  was  in  the  capacity  of  an  attorney  at  law ; 
that  the  mortgaging  of  the  lot,  and  the  sale  of  it  afterward, 
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was  all  an  iniquitous  fraud,  perpetrated  for  the  purpose  of 
wronging  relator  out  of  his  property,  and  dishonestly  appro- 
priating it  to  the  use  of  respondent ;  that  the  Pease  suit  to 
restrain  the  paying  over  of  the  proceeds  of  the  property  was 
but  a  sharn  and  a  device  of  respondent  in  his  scheme  of 
fraud  to  furnish  a  pretext  for  the  withholding  of  such  pro- 
ceeds. The  respondent  insists,  on  the  contrary,  that  this 
trust  was  not  professional,  but  private  business,  and  that  all 
his  conduct  was  honest  and  with  rightful  motive ;  that  he 
had  made  disbursements,  incurred  liabilities,  and  performed 
services  with  respect  to  the  property,  to  an  amount  exceed- 
ing that  of  the  mortgages  he  placed  upon  the  lot ;  that  rela- 
tor was  insolvent ;  that  respondent  made  application  to  him 
for  payment,  but  could  get  nothing ;  that  he  told  relator  if 
he  did  not  pay  him  respondent  would  secure  himself  on  the 
property;  that  afterward  he  borrowed  $1000,  thinking  that 
might  suffice  for  his  need,  and  gave  the  first  mortgage,  but 
finding  that  he  needed  an  additional  $500,  he  obtained  a  loan 
of  $1500  on  the  lot,  gave  the  second  mortgage,  and  took  up 
the  first  one ;  that  the  money  thus  raised  was  no  more  than 
the  amount  of  what  he  regarded  as  justly  his  due,  and  he 
thought  himself  justified  in  thus  securing  his  pay;  that  the 
sale  of  the  property  was  made  with  the  approval  of  relator, 
and  that  he  had  no  connection  with  the  bringing  of  the  Pease 
suit.  Both  the  parties  give  testimony  in  support  of  their 
respective  claims. 

We  concur  in  the  view  of  the  respondent  that  the  trust 
which  was  undertaken  in  this  case  was  not  under  any  pro- 
fessional employment.  Eelator's  own  testimony  would  seem 
so  to  mark  it.  He  says :  "On  the  6th  of  July,  1878,  I  made 
a  purchase  from  Thomas  B.  Bryan  of  a  lot  on  North  Clark 
street,  for  $6000.  After  making  my  terms  with  Mr.  Bryan 
at  the  Fidelity  Safety  Deposit  vaults,  I  left  Mr.  Bryan  and 
called  on  Mr.  Appleton,  at  his  office ;  mentioned  to  him  that 
I  had  just  made  this  purchase ;  that  as  he  had  been  trustee 
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in  a  previous  transaction,  and  particularly  as  I  was  anxious 
to  avoid  harrassment  through  the  old  Gookins  &  Eoberts 
judgments,  and  as  I  wanted  to  get  up  a  building  as  quickly 
as  possible,  and  to  that  end  raise  a  loan  on  the  lot,  I  called 
to  ask  him  if  he  would  receive  the  title  in  trust  by  convey- 
ance from  Mr.  Bryan.  He  said  that  he  would  gladly  serve 
me  in  the  matter,  and  accept  the  title  in  trust."  Thus  it 
will  be  seen  that  the  deed  was  not  made  under  any  legal 
advice  from  respondent,  but  relator  had,  of  himself,  deter- 
mined upon  it  beforehand.  It  was  a  very  simple  matter,  the 
having  of  a  deed  for  land  made  in  another  person's  name,  not 
giving  occasion  for  legal  advice,  and  relator  not  needing  it 
from  respondent,  they  both  being  attorneys,  and  the  relator 
some  fifteen  years  the  senior  in  the  practice  of  law.  To  hold 
a  title  in  one's  own  name  requires  no  skill  of  an  attorney. 
There  had  been  no  previous  relation  of  attorney  and  client, 
and  that  which  arose  between  the  parties  from  the  trans- 
action in  question  we  regard  as  not  being  the  relation  of 
attorney  and  client,  but  that  of  trustee  and  cestui  que  trust. 

It  is  remarked  upon,  as  showing  professional  employment, 
that  respondent  charged  a  fee  of  $10  to  relator  on  the  books 
of  Kogers  &  Appleton,  attorneys  at  law,  for  the  business  he 
did  the  clay  he  accepted  the  trust.  Without  going  through 
with  it,  we  will  say  that  Mr.  Kogers'  explanation  how  this 
charge  came  to  be  made  several  months  afterward,  is  satis- 
factory to  us  that  little  significance  should  be  attached  to 
this  as  evidence  of,  the  rendering  of  professional  services. 
Mr.  Kogers  says  distinctly  that  they  never  had  an  account 
with  relator. 

From  an  examination  of  all  the  testimony,  we  can  come  to 
no  other  conclusion  than  that  respondent  accepted  this  trust, 
not  as  an  attorney  at  law,  but  simply  as  an  individual,  and 
that  whatever  of  wrongful  conduct  there  may  have  been,  it 
was  but  that  of  any  ordinary  trustee,  and  not  professional 
misconduct  in  the  office  of  an  attorney  at  law.     In  a  similar 
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proceeding  against  an  attorney,  in  The  People  v.  Allison,  68 
111.  151,  this  court  said:  "If  respondent  has  been  guilty  of 
the  misconduct  alleged  against  him,  in  his  private  character, 
and  not  in  his  official  capacity  as  an  attorney,  relief  can  only 
be  obtained  by  a  prosecution  in  the  proper  court,  at  the  suit 
of  the  party  injured.  He  can  not  be  tried,  on  motion,  in  this 
summary  manner. "  There  are  many  authorities  for  the  sup- 
port of  the  doctrine  thus  laid  down.  Among  them  we  refer 
to  In  re  Aitkin,  4  Barn.  &  Aid.  47 ;  Cocks  v.  Harman,  6  East, 
404 ;  Matter  of  Dakin,  4  Hill,  42  ;  In  re  Husson,  26  Hun,  130  ; 
Matter  of  Hoskln,  18  id.  42. 

We  think  the  present  comes  within  the  class  of  cases  above 
referred  to,  wherein  the  exercise  of  this  summary  jurisdiction 
would  not  be  entertained  where  the  misconduct  alleged  was 
not  in  the  employment  as  attorney.  But  though  such  be 
the  general  rule,  it  is  not  to  be  held  that  there  are  no  excep- 
tions,— that  there  are  not  cases  where  an  attorney's  miscon- 
duct, in  his  private  capacity  merely,  and  not  in  his  official 
capacity,  may  be  of  so  gross  a  character  that  the  court  will 
exercise  the  power  of  disbarment.  There  is  too  much  of 
authority  to  the  contrary  to  say  that.  Is  the  present  case 
one  of  such  character? 

As  the  case  is  presented  on  the  part  of  the  relator  it  is 
quite  an  aggravated  one,  but  there  are  favoring  circumstances 
for  respondent  which  mitigate  the  case  as  thus  presented. 
The  misconduct  alleged  is  in  the  mortgaging  of  the  property, 
the  making  sale  of  it,  and  withholding  the  proceeds  upon  the 
pretext  of  the  Pease  suit,  fraudulently  got  up,  as  alleged,  by 
the  respondent  himself,  for  that  purpose.  There  is  no  ques- 
tion that  respondent  made  disbursements  and  incurred  liabil- 
ities in  respect  of  the  property.  Plans  and  specifications  for 
building  were  made  and  changed,  and  different  architects 
engaged  in  the  matter.  Successive  loans  for  building  were 
negotiated  for  by  different  brokers.  Liabilities  were  thus 
incurred  by  respondent,  he  being  the  ostensible  owner.  One 
31—105  III. 
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architect  was  threatening  him  with  a  suit  for  $100.  Some 
$164  of  taxes  were  paid  by  respondent.  Very  much  of  re- 
spondent's time  during  some  five  months  was  occupied  by 
relator  in  relation  to  the  matter, — so  much  of  it,  Mr.  Kogers 
testifies,  that  he  required  that  respondent  should  allow  the 
firm  $500  for  the  amount  of  time  which  had  thus  been  taken 
from  the  firm's  business  ;  that  this  was  done,  and  respondent 
was  charged  for  that  amount  on  the  books, — not  as  being 
the  amount  which  relator  should  pay,  but  as  the  sum  which, 
as  between  themselves,  should  be  charged  against  respondent. 
There  was  evidence,  coming  from  the  relator  himself,  that  he 
agreed  to  pay  respondent  for  his  services,  and  some  evidence 
tending  to  show  that  it  should  be  suitable  compensation  for 
a  lawyer's  time  thus  occupied.  Upon  the  hypothesis  of  such 
an  agreement,  and  the  amount  of  time  spent,  which  there 
was  disinterested  evidence  tending  to  show  was  spent,  respect- 
able witnesses  testified  that  the  compensation  should  be  $1000 
or  more.  As  to  such  compensation,  if  any  were  due,  there 
might  honestly  be  quite  a  difference  of  opinion.  It  can  not 
be  said  that  the  claim  of  respondent  was  wholly  baseless.  It 
was  a  just  one  for  some  amount,  and  if  nothing  could  be 
obtained  from  relator  upon  it,  and  respondent  stood  in  need 
of  the  money,  and  informed  relator  that  he  would  secure 
himself  on  the  property,  the  resort  afterward  to  a  mortgage 
upon  the  property  of  $1500,  for  the  purpose  of  securing  his 
pay,  however  unjustifiable  it  might  have  been,  can  not  be 
pronounced,  to  be  a  transaction  of  such  moral  turpitude  as 
to  demand  respondent's  expulsion  from  the  bar,  as  being  unfit 
to  practice  his  profession.  Wrong  conduct  there  may  have 
been,  and  not  the  corrupt  intent  charged. 

As  to  the  sale  of  the  lot,  independent  of  respondent's  testi- 
mony that  it  was  with  the  approval  of  relator,  there  is  evi- 
dence that  respondent  was  making  efforts  to  sell  the  lot  with 
relator's  concurrence.  There  is  in  the  case  a  letter  from 
respondent  to  relator,  of  date  December  13,   1879,  saying: 
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"Your  price  for  selling  I  find  too  high  for  the  market.  Shall 
I  reduce  it  to  $4500?  Why  don't  you  come  in?"  Respond- 
ent's excuse  for  selling  the  lot  as  he  did,  was,  that  he  had 
just  before  received  a  letter  from  Mr.  Wakeman,  the  solicitor 
for  complainant  in  the  Pease  cause,  threatening  suit  on  the 
Roberts  claim;  that  he  made  an  ineffectual  effort  to  see 
relator,  and  thought  it  best  for  the  protection  of  the  property 
to  make  sale  of  it,  as  he  did,  without  any  delay.  Wakeman 
was  a  witness,  and  he  is  not  inquired  of  as  to  the  sending  of 
such  a  letter,  so  we  think  it  may  be  taken  that  such  a  letter 
was  sent.  As  to  the  lot  being  sold  at  a  greatly  inadequate 
price,  as  claimed,  several  witnesses  testify  that  it  was  sold 
for  its  market  value.  We  can  hardly  say  there  was  corrupt 
conduct  in  making  this  sale. 

As  to  respondent  having  caused  the  Pease  suit  to  be  brought 
for  the  fraudulent  purpose  alleged,  all  the  evidence  thereof 
seems  to  be  the  quickness  with  which  the  bill  was  filed  after 
the  sale,  being  on  the  next  day,  and  its  being  drawn  by  Mr. 
Burrows,  and  then  brought  to  Mr.  Wakeman,  who  signed  it 
as  solicitor ;  and  the  latter  would  seem  to  have  had  no  other 
connection  with  the  bringing  of  the  suit  than  thus  signing 
the  bill.  From  bringing  the  suit  so  soon  after  the  sale,  it 
requiring  considerable  time  to  prepare  such  a  bill,  it  might 
be  a  just  inference  that  Burrows  or  Pease  had  notice  that  the 
sale  was  to  be  made,  some  time  beforehand,  but  there  would 
be  no  proper  inference  of  anything  further.  Mr.  Burrows 
had  some  relation  of  intimacy  with  respondent,  having  had 
employment  in  the  office  of  Eogers  &  Appleton  for  some  of 
the  time  during  the  summer  and  fall  of  1879.  These  were 
suspicious  circumstances,  but  they  do  not  amount  to  the  sat- 
isfactory evidence  which  is  required  in  such  case  of  the  charge 
alleged, — that  this  Pease  suit  was  all  a  sham  and  fraudulent 
contrivance  on  the  part  of  respondent  to  enable  him  to  keep 
in  his  hands  the  proceeds  of  the  sale  of  the  lot. 
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As  to  the  Koberts  claim,  and  the  Pease  suit  brought  upon 
it,  being  so  utterly  groundless,  as  claimed,  that  they  should 
have  been  no  obstacle  to  paying  over  this  money,  it  is  to  be 
remarked  that  relator  had  been  told  by  a  lawyer  of  eminence 
that  if  he  bought  the  lot  at  the  insurance  company's  fore- 
closure sale,  the  title  might  inure  to  Gookins  &  Koberts,  under 
their  judgment  against  relator  and  purchase  at  execution  sale 
of  the  equity  of  redemption.  It  was  on  account  of  this  that 
relator  had  the  Bryan  deed  made  to  respondent,  instead  of  to 
himself.  When  one  of  the  building  loans  had  been  arranged 
for;  it  was  found  that  in  order  to  its  completion  the  abstract 
of  title  would  have  to  go  into  the  hands  of  the  attorneys  who 
obtained  the  Gookins  &  Koberts  judgment.  Kelator  for  that 
reason  dropped  the  loan.  Kelator  himself  thus  entertaining 
real  apprehension  in  regard  to  the  Gookins  &  Koberts  claim, 
it  would  not  seem  to  be  for  him  to  say  that  respondent's 
apprehension  concerning  it  is  but  a  mere  pretense,  and  im- 
pute it  as  dishonest  and  corrupt  conduct  in  him  to  be  unwill- 
ing to  pay  over  the  proceeds  of  the  sale  of  the  lot  whilst  that 
Pease  suit  was  pending  against  him.  Efforts  were  made 
for  settlement.  The  ultimatum  which  relator  announced  to 
respondent  was,  that  the  latter  should  pay  $8000,  with  noth- 
ing for  his  disbursements  or  services.  The  controversy  was 
the  proper  subject  matter  of  a  bill  in  equity.  It  ma}^,  and 
should,  be  settled  in  the  pending  Pease  suit. 

We  have  not  attempted  to  enter  into  a  detail  of  the  evi- 
dence with  any  fullness,  and  have  but  adverted  to  some 
favorable  circumstances  to  show  that  the  present  is  not  a 
case  of  such  gross  misconduct  of  an  attorney  in  his  private 
capacity  as  to  call  for  the  proceeding  against  him  for  dis- 
barment. 

WTe  are  of  opinion  the  rule  ought  to  be  discharged. 

Rule  discharged. 
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Mr.  Justice  Mulkey,  dissenting: 

I  regret  that  I  am  unable  to  concur  in  the  conclusion 
reached  in  this  case  by  a  majority  of  the  court.  If  I  were 
to  consult  my  feelings  alone,  I  would  most  certainly  suffer 
the  case  to  pass  in  silence,  without  even  noting  my  dissent 
upon  the  record ;  but  a  sense  of  official  duty  will  not  permit 
this  course.  I  therefore  deem  it  proper  to  state,  in  as  few 
words  as  I  conveniently  can,  the  general  view  I  have  of  the 
case  as  it  appears,  from  the  evidence,  to  me. 

Taking  the  most  favorable  view  of  the  case,  after  giving 
Appleton  the  benefit  of  all  doubts,  the  simple,  unvarnished 
facts  are,  in  substance,  these :  The  relator,  an  attorney  of 
the  Chicago  bar,  for  his  own  convenience,  and  to  accomplish 
certain  purposes  of  his  own,  conveyed  to  Appleton,  a  brother 
attorney  of  the  same  place,  in  trust,  certain  real  estate  in 
Chicago,  where  both  parties  then  lived,  and  still  live,  by 
means  of  which  conveyance  the  relation  of  trustee  and  cestui 
que  trust  was  established  between  them.  The  declaration  of 
trust  executed  by  Appleton  to  Hughes  was  not  recorded,  but 
the  conveyance  was,  so  that  the  record  showed  the  absolute 
title  to  be  in  Appleton.  Some  time  after  the  transfer,  Apple- 
ton,  claiming  to  have  incurred  some  expenses  on  account  of 
the  trust  property,  mortgaged  the  same,  to  secure  a  loan  to 
himself  of  $1000,  and  appropriated  the  money  to  his  own  use. 
Not  satisfied  with  the  fruits  of  this  flagrant  breach  of  duty, 
which  was  largely  in  excess  of  any  claim,  or  pretended  claim, 
he  then  had  against  Hughes  on  account  of  the  property,  he 
subsequently  took  up  this  mortgage,  and  at  the  same  time 
executed  another,  to  secure  an  additional  loan  to  himself  of 
$1500.  His  rapacity  being  still  unsatisfied,  he  finally  sold 
and  conveyed  the  property  out  and  out,  for  $6000,  no  part 
of  which  has  ever  been  paid  to  Hughes.  All  this  was  done 
without  the  knowledge  or  consent  of  Hughes,  and  in  palpable 
violation  of  his  rights.     If  the  trust  property  had  been  con- 
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verted  into  money,  and  placed  by  Hughes  into  Appleton's 
hands,  and  the  latter  had  appropriated  the  proceeds  in  the 
same  manner  he  did  the  land  itself,  Appleton  would,  under 
our  statutes,  clearly  have  been  guilty  of  larceny,  and,  so  far 
as  the  moral  turpitude  of  the  two  acts  is  concerned,  it  is 
manifest  there  is  no  difference  between  them. 

To  the  case  thus  clearly  made  out  against  the  respondent, 
he  interposes  the  technical  defence  that  in  appropriating  the 
relator's  property  to  his  own  use  in  the  manner  we  have  seen, 
he  was  acting  merely  as  trustee,  and  not  as  an  attorney,  and 
upon  this  ground  alone  the  majority  of  the  court  have  mer- 
cifully permitted  him  to  escape.  This  defence  so  forcibly 
reminds  me  of  the  old  story  of  the  profane  bishop,  who  had 
the  good  fortune  to  be  a  duke  also,  I  can  not  refrain  from 
telling  it.  An  acquaintance,  who  happened  to  overhear  him 
using  profane  language,  asked  him  how  it  was  that  he,  being  a 
bishop,  could  be  guilty  of  swearing.  "Ah,  my  friend,"  replied 
his  reverence,  "I  swear  as  a  duke,  and  not  as  a  bishop." 
"But,"  retorts  the  other,  "when  the  devil  comes  to  get  the 
duke,  what  will  become  of  the  bishop?"  So  in  this  case, 
when  his  satanic  majesty  calls  for  Appleton,  the  trustee,  I 
should  like  to  know  what  will  become  of  Appleton,  the  lawyer. 

Under  our  statute  no  one  can  legally  procure  a  license  to 
practice  law  in  this  State  without  first  procuring  a  certificate 
of  good  moral  character  from  some  court  of  record.  By  this 
requirement  it  is  evident  the  legislature  intended  that  no  one 
should  be  admitted  to  the  bar  who  was  not,  in  truth  and  in 
fact,  a  good,  moral  man ;  and  if  this  be  an  essential  condi- 
tion, as  it  certainly  is,  to  one's  admission  to  the  bar  in  the 
first  instance,  it  is  certainly  equally  essential  that  he  should 
maintain  this  character  after  he  has  been  once  admitted,  and 
I  maintain  that  whenever  his  conduct  is  such,  whether  he 
is  acting  professionally  or  otherwise,  as  to  demonstrate  that 
he  is   not  an  honest  man,  he   should  be  disbarred,  for  by 
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becoming  or  being  dishonest  he  violates  the  essential  con- 
dition upon  which  he  was  admitted,  and  forfeits  all  claims 
to  recognition  among  his  professional  brethren  or  by  the 
courts  of  the  State.  But,  outside  of  this  statutory  require- 
ment, it  is  manifest  a  man  who  is  not  honest  and  hon- 
orable in  all  his  business  relations,  whatever  may  be  his 
qualifications  otherwise,  is  clearly  unfit  for  the  discharge 
of  the  grave,  and  often  delicate,  responsibilities  which  the 
practicing  attorney  is,  from  day  to  day,  required  to  assume. 
The  highest  conceivable  interests  are  intrusted  to  his  care. 
Fortune,  reputation,  liberty,  and  even  life  itself,  are  placed 
in  his  hands.  This  being  so,  it  is  manifest  no  one  should 
be  permitted  to  practice  law  who  is  not  strictly  honest. 
To  permit  it  to  be  done  is  not  only  unjust  to  the  community 
at  large,  but  it  is  especially  unjust  to  the  profession  itself,  as 
the  reputation  of  all  must  suffer  more  or  less  from  it.  It  gives 
color  to  the  popular  idea  that  obtains  in  the  minds  of  many, 
that  lawyers,  as  a  class,  are  a  set  of  mere  sharpers  and 
tricksters.  The  better  class  of  the  bar  of  this  State  occupy  a 
high  moral  plane,  and  as  an  humble  member  of  this  court  I 
feel  it  my  duty  to  lend  them  all  the  encouragement  and  aid 
within  my  power  to  maintain  the  high  standard  of  profes- 
sional ethics  which  they  have  established,  and  which  has 
cast  so  much  lustre  on  the  Illinois  bar ;  and  this  can  only  be 
done  by  holding  all,  from  the  highest  to  the  lowest,  without 
regard  to  their  social  connections,  to  a  strict  accountability 
for  every  substantial  breach  of  moral  duty  which  shows  a 
disregard  for  common  honesty. 

Mr.  Justice  Walker  :    I  fully  concur  in  the  views  expressed 
by  my  brother  Mulkey  in  this  dissenting  opinion. 
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Hiram  Gould  et  al, 

v. 
Mary  E.  Sternburg. 

Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Chancebt  jtjeisdiction — to  remove  cloud  from  title.  There  are 
only  two  cases,  under  the  laws  of  this  State,  in  which  a  party  may  file  a  bill  to 
quiet  title  or  remove  a  cloud  from  the  title  to  real  property:  First,  when  he 
is  in  possession  of  the  lands;  and  second,  when  he  claims  to  be  the  owner, 
and  the  lands  in  controversy  are  unimproved  and  unoccupied. 

2.  Where  the  defendants  are  in  the  actual  possession  of  land,  though 
acquired  by  force  and  violence,  a  court  of  equity  will  not  undertake  to  deter- 
mine the  validity  of  the  respective  titles  'of  the  parties,  but  will  leave  the 
complainant  to  his  remedy  at  law.  The  rule  is  of  general  application,  that 
where  there  is  a  plain  and  adequate  remedy  at  law  a  court  of  equity  will  not 
interfere. 

Appeal  from  the  Circuit  Court  of  Will  county;  the  Hon. 
Francis  Goodspeed,  Judge,  presiding. 

Messrs.  Haley  &  O'Donnell,  for  the  appellants : 
A  party  not  in  possession  of  land  occupied  by  another, 
can  not  maintain  a  bill  to  remove  a  cloud  from  his  title. 
Alton  Mutual  Fire  Ins.  Co.  v.  Buckmaster,  13  111.  204;  Smith 
v.  McConnel  et  al.  17  id.  135 ;  Comstock  v.  Henneberry,  66  id. 
212;  Reedy.  Tyler,  56  id.  288;  Burton  v.  Gleason,  id.  25; 
Hardin  v.  Jones,  86  id.  315;  Ryan  v.  Duncan,  88  id.  145; 
Oakley  v.  Hurlbut,  100  id.  204. 

In  a  bill,  under  the  statute,  for  quieting  possession,  com- 
plainant must  set  forth  and  prove  actual  possession.  Hubbard 
v.  Clark,  8  Ohio,  382  ;  Van  Phul  v.  Penn,  31  Mo.  334 ;  Ruther- 
ford v.  Ullman,  42  id.  216 ;    O'Brien  v.  Kreitz,  10  Kan.  203. 

Mr.  E.  E.  Barber,  and  Mr.  B.  M.  Munn,  for  the  appellee: 

The  court  has  jurisdiction  in  this  case,  as  the  defendants' 

possession  was  obtained  by  force,  violence  and  fraud.     Such 
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possession  will  be  treated'  as  no  possession.  Baker  v.  Hayes, 
28  111.  387 ;  Hardin  v.  Jones,  86  id.  313 ;  Comstoclc  v.  Hen- 
neberry,  66  id.  212;  Fargo  v.  Goodspeed,  87  id.  290;  Ken- 
nedy v.  Northop,  15  id.  152;  Massie  v.  Watts,  6  Crancb,  158. 
Our  position  as  to  jurisdiction  is  sustained  by  abundant 
authorities,  like  the  following :  Boyce,  Exr.  v.  Grundy,  3  Pet. 
215;  O'Halloran  v.  Fitzgerald,  71  111.  53;  Brooks  v.  Kerns, 
86  id.  547;  Pool  v.  Docker,  92  id.  501;  Mix  v.  King,  55  id. 
434;  Smith  v.  Hollenbeck,  51  id.  223;  Nelson  v.  Rockwell,  14 
id.  375 ;  Lewis  v.  Lanphere,  79  id.  187. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

There  are  only  two  cases,  under  the  laws  of  this  State,  in 
which  a  party  may  file  a  bill  in  a  court  of  chancery  to  quiet 
title,  or  to  remove  a  cloud  from  the  title  to  real  property : 
First,  when  he  is  in  possession  of  the  lands ;  and  second, 
when  he  claims  to  be  the  owner,  and  the  lands  in  controversy 
are  unimproved  and  tfnoccupiedV  (Hardin  v.  Jones,  86  111. 
313;  Gage  v.  Abbott,  99  id.  366;  Oakley  v.  Hurlbut,  100  id. 
204.)  This  case  does  not  come  within  the  rule  on  this  sub- 
ject so  frequently  declared.  The  object  of  the  bill  is  to  have 
certain  deeds  and  a  mortgage  cancelled,  as  a  cloud  upon  the 
title  to  the  lands  of  complainant,  and  for  a  decree  against 
defendants  for  the  rents  and  profits  of  the  same  since  the 
time  she  alleges  she  acquired  the  title.  The  jurisdiction  of 
the  court  to  hear  the  bill  is  called  in  question  by  a  distinct 
and  affirmative  allegation  in  the  answer  of  defendants,  that 
complainant  was  not  in  possession  of  the  property  at  the 
time  she  exhibited  her  bill,  and  that  defendants  were  in  the 
actual  possession,  claiming  the  same  under  a  legal  title,  and 
on  that  account  her  remedy,  if  any,  was  at  law, — not  in  chan- 
cery. It  will  be  seen,  on  examination,  the  bill  contains  no 
allegation  complainant  was  in  possession  of  the  lands  involved 
in  this  litigation.     It  would  be  idle  to  claim  a  decree  for  rents 
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and  profits  against  defendants  unless  they  were  in  possession 
of  such  lands,  either  by. themselves  or  by  their  tenants.  The 
pleadings,  as  well  as  the  evidence,  disclose  the  fact  complain- 
ant was  not,  but  that  defendants  were,  in  the  actual  possession 
of  the  lands  when  this  suit  was  commenced. 

It  is  suggested  the  jurisdiction  of  the  court  may  be  main- 
tained on  the  ground  defendants  were  guilty  of  wrongful  con- 
duct in  driving  off  complainant's  agents  or  tenants  after  the 
sheriff  had  formally  delivered  possession  of  the  premises  to 
them,  for  her,  under  a  writ  of  assistance.  The  position  taken 
is  not  sustained  by  the  doctrine  of  Hardin  v.  Jones,  cited  by 
counsel  with  so  much  seeming  confidence.  It  is  said  in  that 
case,  and  so  the  law  is,  that  possession  which  gives  the  court 
jurisdiction  in  cases  like  the  one  being  considered,  must  be 
such  as  was  acquired  in  a  lawful  way,  for  it  can  not  be  that 
equity  will  lend  its  aid  to  protect  a  possession  wrested  from 
another  by  violence,  or  obtained  by  the  use  of  any  unfair  or 
corrupt  means.  The  principle  of  that  case  can  have  no  appli- 
cation to  the  facts  of  this  case.  Here  it  is  defendants  who  are 
said  to  have  obtained  and  retain  possession  by  actual  violence 
and  wrongful  conduct.  But  they  are  not  asking  the  equitable 
interference  of  a  court  of  chancery  in  their  behalf.  The 
rule  is,  that  when  a  complainant  has  obtained  possession  of 
premises  by  violence,  he  will  not  be  permitted  to  make  his 
wrongful  conduct  a  foundation  for  equitable  jurisdiction  and 
relief.  That  is  all  that  Hardin  v.  Jones,  and  other  cases  in 
this  court,  hold  on  this  subject,  and  the  principle  asserted 
will  not  enable  complainant  to  maintain  her  bill  in  this 
case. 

As  defendants  are  in  the  actual  possession  of  the  lands  in 
dispute,  ejectment  is  the  proper  remedy,  and  the  court  will 
not  undertake  to  determine  the  validity  of  their  respective 
titles  on  a  bill  in  chancery.  The  rule  is  of  general  appli- 
cation, that  where  there  is  a  plain  and  adequate  remedy  at 
law  a  court  of  equity  will  not  interfere.     The  practice  in  this 
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regard  is  so  well  settled  it  is  not  necessary  to  do  more  than 

to  cite  a  few  of  the  most  recent  cases  in  this  court :     Burton 

v.  Gleason,  56  111.  25;   Gage  v.  Abbott,  99  id.  366. 

The  decree  of  the  circuit  court  will  be  reversed,  and  the 

bill  dismissed. 

Decree  reversed. 


The  International  Bank 

v. 

George  S.  Poppers. 

Filed  at  Ottawa  November  20, 1882 — Rehearing  denied  March  Term,  1883. 

1.  Contract — extinguishment  by  taking  new  obligation.  As  a  general 
rule,  when  one  person  holds  an  obligation  on  another,  and  the  obligor  gives 
a  new  obligation  for  the  same  subject  matter  of  as  high  or  a  higher  dignity, 
such  new  obligation,  independently  of  any  express  agreement,  will  operate 
as  a  satisfaction  or  extinguishment  of  the  first  obligation.  This  is  the  legal 
presumption,  which  is  liable  to  be  rebutted,  however,  and  this  presumption 
is  strengthened  when  there  is  a  further  and  different  security  on  the  new 
obligation. 

2.  Same — effect  of  giving  a  new  appeal  bond  upon  liability  on  a  former 
bond.  So  where  a  defendant  in  an  action  of  forcible  entry  and  detainer, 
on  an  appeal  from  a  judgment  of  a  justice  of  the  peace,  gave  an  appeal  bond 
in  the  penal  sum  of  $500,  and  afterward,  by  an  order  of  the  court,  gave 
another  bond  in  the  sum  of  $1200,  and  again,  under  an  order  of  the  court  to 
"file  a  good  and  sufficient  new  appeal  bond"  by  a  day  named,  gave  a  new 
bond  in  the  penalty  of  $2000,  with  other  and  different  sureties,  it  was  held, 
in  an  action  on  the  second  of  these  bonds,  that  the  giving  and  approval  of 
the  last  bond  in  the  case  operated  as  a  discharge  and  extinguishment  of  the 
prior  bonds,  and  that  such  last  bond  embraced  and  covered  all  the  appellant's 
liabilities  growing  out  of  the  appeal,  and  that  no  recovery  could  be  had  on 
the  second  bond. 

3.  Same — construction  of  the  statute — as  to  effect  of  new  appeal  bond 
in  forcible  entry.  Under  a  proper  construction  of  section  19  of  the  Forcible 
Entry  and  Detainer  act,  authorizing  the  court  to  require  the  defendant  appeal- 
ing to  give  a  new  appeal  bond  in  a  larger  amount,  if  necessary  to  secure 
the  rights  of  the  plaintiff,  such  new  bond,  when  required  and  given  and 
approved,  covers  all  proceedings  had  in  the  case,  and  relates  back  and  em- 
braces all  acts  named  therein  from  the  time  of  the  taking  of  the  appeal.  It 
stands  as  a  substitute  for  all  prior  bonds  given  in  the  case. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of  Cook 
county ;   the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Bisbee,  Ahrens  &  Hawley,  for  the  appellant : 
The  giving  of  a  new  bond  before  a  continuance  in  a  forci- 
ble detainer  suit,  under  the  statute,  does  not  operate  as  a 
satisfaction  or  extinguishment  of  a  bond  previously  given. 
Eev.  Stat.  1874,  chap.  57,  sec.  19;  Walter  v.  McSherry,  21 
Mo.  76.     See,  also,  People  v.  Curry,  59  111.  35. 

Poppers  could  only  be  released  from  liability  by  the  execu- 
tion of  the  $2000  bond,  by  its  having  been  taken  with  the 
intention,  on  the  part  of  the  bank,  to  discharge  him.  Oxley 
v.  Storer,  54  111.  161 ;  Sterling  v.  S.  M.  and  S.  Trading  Co. 
11  Serg.  &  B.  179;  Firemens'  Ins.  Co.  v.  Wilkinson,  35  N.  J. 
Eq.  160. 

Mr.  Thomas  Shirley,  for  the  appellee : 

The  Missouri  case,  and  the  case  of  the  administrator's 
bond,  are  not  in  point.  The  statute  declares  that  the  court 
in  which  the  appeal  is  pending  may  require  a  new  bond 
in  a  larger  amount,  if  necessary  to  secure  the  rights  of  the 
parties,  and  in  case  of  a  continuance,  may  require  another 
bond  to  be  given  to  further  secure  the  same. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

The  International  Bank  brought  an  action  of  forcible  entry 
and  detainer,  against  Catharine  Walsh,  to  recover  possession 
of  premises  claimed  to  have  been  wrongfully  detained  by  her. 
The  proceeding  was  before  a  justice  of  the  peace  of  Cook 
county,  and  the  bank  recovered  a  judgment  that  it  was  enti- 
tled to  possession  of  the  premises.  Mrs.  Walsh  appealed 
from  the  judgment  of  the  justice  to  the  circuit  court,  and 
filed  an  appeal  bond  with  the  clerk  of  that  court,  in  the  penal 
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sum  of  §500.  Subsequently,  on  the  motion  of  the  bank,  the 
court  ordered  that  she  file  "a  good  and  sufficient  new  appeal 
bond  in  said  cause"  on  a  day  named,  and  this  she  did  at  a 
day  named  in  an  order  extending  the  time.  Afterwards,  she 
was  ruled  to  file  an  "increased  appeal  bond  in  the  said  cause, 
in  the  penal  sum  of  $2000,  with  good  and  sufficient  security 
thereto,  or  show  cause  to  the  contrary."  This  rule  was 
afterwards  made  absolute,  and  she  subsequently  filed  such 
increased  bond,  which  was  approved  by  the  court.  After- 
wards, the  bank  recovered  a  judgment  on  the  trial  of  the 
appeal,  thereby  affirming  the  decision  of  the  justice  of  the 
peace.  On  the  12th  of  July,  1878,  this  suit  was  commenced 
by  the  bank  on  the  second  bond,  for  $1200.  The  action  was 
debt,  and  Mrs.  Walsh  was  defaulted  for  want  of  a  plea  to  the 
action.  Defendant,  Poppers,  pleaded  several  pleas,  in  one 
of  which  he  averred  that  the  execution  of  the  $2000  bond 
was  accepted  by  plaintiff  in  satisfaction  and  discharge  of  the 
bond  sued  on ;  and  in  another,  that  when  the  court  approved 
the  $2000  bond,  with  Rice  as  surety,  that  operated  to  release 
and  discharge  the  bond  sued  upon.  These  pleas  present  the 
questions  in  controversy  in  the  case.  Issues  were  joined  on 
these  pleas.  A  trial  was  had  before  the  court  and  a  jury, 
and  a  verdict  rendered  for  $1200  debt  and  $1000  damages. 
A  motion  for  a  new  trial  was  entered  and  overruled,  and  a 
judgmerft  rendered  on  the  verdict.  An  appeal  was  prayed, 
and  perfected,  to  the  Appellate  Court.  On  a  trial  in  that 
court  the  judgment  of  the  circuit  court  was  reversed,  and 
the  cause  not  being  remanded,  the  case  is  brought  by  appeal 
to  this  court,  and  a  reversal  is  asked. 

The  question  turns  on  whether  the  execution,  approval  and 
filing  of  the  $2000  bond,  with  Rice  as  surety,  operated  as  a 
discharge  or  release  of  the  bond  sued  on  in  the  case.  The 
19th  section  of  the  Forcible  Entry  and  Detainer  act  requires 
the  defendant,  if  he  appeals,  to  execute  an  appeal  bond  in 
an  amount  sufficient  to  cover  all  rents  that  may  accrue  until 
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the  termination  of  the  suit,  and  to  cover  all  damages  and 
loss  or  injury  sustained  by  the  property,  and  costs.  It  also 
contains  this  provision :  "And  the  court  in  which  the  appeal 
may  be  pending  may  require  a  new  bond  in  a  larger  amount, 
if  necessary  to  secure  the  rights  of  the  parties ;  and  in  case 
of  continuance,  may  require  another  bond  to  be  given  to 
further  secure  the  same."  The  statute  is  entirely  silent  as 
to  the  effect  the  giving  of  new  bonds  shall  have  upon  those 
already  given, — that  must  be  determined  by  construction  of 
this  provision  of  the  statute.  The  construction  of  similar 
statutory  provisions  may  be  referred  to,  to  enable  us  to  arrive 
at  the  true  meaning  of  this  statute. 

In  the  case  of  Lott  v.  The  Peojtle,  27  111.  215,  it  was  held, 
that  where  an  administrator,  on  the  petition  of  his  sureties, 
gave  a  new  bond  authorized  by  the  statute,  the  sureties  on 
the  first  bond  were  thereby  released,  and  discharged  from 
their  obligation  on  that  bond.  It  is  true  that  was  in  a  case 
of  an  administrator's  bond ;  but  that,  as  in  this  case,  was  a 
statutory  bond,  and  there,  as  here,  the  statute  made  no  pro- 
vision as  to  the  effect  the  execution  of  the  new  bond  should 
have  on  the  one  previously  given.  It  is  true  the  second  bond, 
under  the  provisions  of  the  statute,  rendered  the  sureties 
liable  for  all,  past  as  well  as  future,  acts  of  the  adminis- 
trators. But  the  decision  was  not  placed  on  that  ground. 
We  regard  that  case,  in  principle,  precisely  the  same  as  this. 
The  fact  that  the  bonds  were  under  statutes  on  different  sub- 
jects, does  not  matter.  That  does  not  affect  the  general  rule. 
Here,  the  last  bond,  under  a  proper  construction  of  the  stat- 
ute, covers  all  proceedings  had  in  the  case  from  the  time  the 
justice  of  the  peace  granted  the  appeal.  It  does  not  so  pro- 
vide in  terms,  perhaps,  but  such  is  the  obvious  effect  of  the 
statute.  It  can  not  be  held  that  the  last  bond  only  covered 
acts  occurring  or  costs  accruing  after  the  bond  sued  on  was 
given.  It  relates  back  and  covers  all  acts  named  in  the 
bond  from  the  time  the  appeal  was  taken.    It  is,  in  principle, 
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like  the  section  under  consideration  in  Lott  v.   The  People, 
supra,  and  can  not  be  distinguished  from  that  case. 

We  are,  however,  referred  to  The  People  v.  Curry,  59  111. 
35,  as  having  a  bearing  on  this  case.  The  decision  in  that 
case  was  under  the  78th  section  of  the  act  of  1845,  but  the 
case  of  Lott  v.  The  People,  supra,  w7as  under  the  79th  section 
of  that  act,  and  a  distinction  was  taken  between  the  operation 
of  the  two  sections.  The  former  of  these  sections  requires 
"other  and  sufficient  security,"  whilst  the  79th  section  re- 
quires that  a  "new  bond"  shall  be  given.  The  bond  required 
by  the  19th  section  of  the  Forcible  Entry  and  Detainer  act, 
like  the  79th  section,  requires  a  new  bond  in  a  larger  amount. 
In  this  respect  the  two  sections  are  alike,  and  require  the 
same  construction. 

We  are  also  referred  to  the  case  of  Walter  v.  McSherry,  21 
Mo.  75,  which  involved  a  construction  of  a  statute  similar 
to  ours.  The  court  there  held  that  the  giving  of  the  new 
bond  did  not  discharge  the  first.  In  view  of  our  decision 
in  the  case  of  Lott  v.  The  People,  supra,  we  incline  to  adhere 
to  our  construction  rather  than  yield  to  that  given  by  that 
court. 

The  language  of  the  statute  is,  anew  bond — a  separate, 
independent  bond.  It  is  not  something  additional  to,  or  to 
become  auxiliary  to  or  connected  with,  the  prior  bond, — and 
not  only  so,  but  it  is  required  to  be  for  a  larger  amount,  if 
necessary.  Then,  if  it  is  a  new  bond,  and  for  a  larger  amount, 
it  is  to  have  the  same  effect  as  though  it  was  the  first  and  only 
bond  in  the  case.  The  statute  must  have  intended  it  as  a 
substitution  for  all  other  bonds  in  the  case,  and  to  operate  to 
discharge  all  others ;  and  in  case  of  a  continuance,  the  court 
is  authorized  to  require  another  bond  to  be  given  to  further 
secure  the  payment  of  rents,  etc.  It  will  be  observed  that 
this  law  does  not  provide  for  further  security  or  additional 
bonds,  but  for  a  new  bond  or  another  bond, — and  that,  too, 
in  a  larger  sum.     We  therefore,  from  the  language  of  the 
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statute,  hold  that  it  was  intended  the  execution  of  the  new 
bond  should  release  the  sureties  on  the  prior  bond. 

We  therefore  conclude  that  the  Appellate  Court  did  not  err 
in  reversing  the  judgment  of  the  circuit  court,  and  its  judg- 
ment must  be  affirmed. 

Judgment  affirmed. 


Lavina  J.  Whitesides 

v. 

Douglas  S.  Taylor  et  al. 

Filed  at  Ottawa  September  27,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Rescission  of  conteact — setting  aside  sale  procured  by  misrepre- 
sentation. A  party  sellinghis  interest  in  premises  supposed  he  was  selling 
to  a  person  interested  in  the  same,  but  in  fact  conveyed  to  another  party,  who 
held  the  legal  title  for  the  entire  property  in  trust  for  himself  and  the  other 
two:  Held,  that  this  misapprehension  on  the  part  of  the  grantor  afforded  no 
reason  for  setting  aside  the  conveyance,  as  it  could  not  have  prejudiced  his 
rights, — but  if  it  were  otherwise,  the  fact  that  he  conveyed  to  the  trustee  was 
enough  to  put  him  on  inquiry,  if  material  to  know  with  which  party  he  was 
dealing. 

2.  Fraud — suppressio  veri — confidential  relation.  One  occupying  a 
confidential  relation  to  the  owner  of  an  interest  in  land  as  his  trustee,  in 
dealing  with  such  owner  for  a  purchase  of  his  interest  is  not  bound  to  dis- 
close to  him  the  sale  of  a  half  interest  in  the  property  previously  made  by 
such  trustee,  when  the  deed  evidencing  such  sale  has  been  recorded,  and 
such  owner,  before  that  time,  had  learned  of  such  sale  by  the  trustee,  and 
filed  a  bill  to  set  it  aside. 

3.  Same — when  duty  to  disclose  facts  ceases.  After  the  filing  of  a  bill  by 
a  cestui  que  trust  against  the  trustee  and  others  to  avoid  a  sale  made  by  the 
trustee,  placing  the  parties  in  direct  antagonism  in  any  dealings  thereafter 
between  them  for  the  purchase  of  the  interest  of  the  cestui  que  trust  by  the 
trustee,  if  the  former  desires  further  information  from  the  latter  respecting 
the  property  and  its  condition,  it  is  as  much  the  duty  of  the  party  desiring 
the  information  to  make  inquiry  of  the  trustee,  as  it  is  his  duty  to  give 
information. 

4.  Same — when  party  is  responsible  for  representations  of  another. 
The  purchaser  of  an  interest  in  land  will  not  be  held  responsible  for  the 
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representations  of  a  mere  go-between,  not  strictly  the  agent  of  either  party, 
made  to  the  vendor  to  induce  the  sale,  and  communicating  to  each  matters 
coming  from  the  other,  especially  when  the  representations  seem  to  have 
been  made  on  his  own  account,  and  from  his  own  promptings,  to  sustain  his 
own  interests. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
George  Gardner,  Judge,  presiding. 

Mr.  C.  A.  Gregory,  and  Mr.  C.  B.  Lawrence,  for  the 
appellant : 

In  equity  the  law  is,  that  where  a  trustee  takes  a  profit 
under  his  own  abuse  of  the  trust,  a. fraudulent  purpose  will 
be  presumed.  Harrison  v.  Smith,  2  Heisk.  230 ;  Bigelow  on 
Fraud,  237. 

One  can  not  take  any  benefit  under  false  and  fraudulent 
representations  made  by  his  agent.  Kerr  on  Mistake  and 
Fraud,  111,  112. 

Although  an  attorney  or  trustee  can  show  that  he  is  enti- 
tled to  purchase,  yet  if,  instead  of  openly  purchasing,  he 
purchases  in  the  name  of  a  trustee  or  agent  without  disclos- 
ing the  fact,  the  purchase  can  not  stand.  Lewis  v.  Killman, 
3  H.  L.  Cases,  630 ;  Popham  v.  Exham,  10  Irish  Ch.  440 ; 
2  Sugden  on  Vendors,  690 ;    Eldridge  v.  Walker,  60  111.  230. 

There  is  no  evidence  that  Mrs.  Whitesides  knew  that  there 
was  an  agreement  between  Taylor,  Nix  and  Krimball  that 
the  latter  should  get  her  interest  as  a  condition  of  his  selling 
to  Willoughby  at  the  price  of  $300  per  acre.  It  was  a  fraud 
on  her  to  withhold  this  information.  Bough  v.  Price,  1  Wils. 
320 ;  Negley  v.  Lindsay,  67  Pa.  St.  217 ;  DeMontmorency  v. 
Deveraux,  7  CI.  &  Fin.  225  ;  Eldridge  v.  Walker,  60  111.  230. 

The  burden  of  proof  of  knowledge  lies  on  him  who  alleges 
acquiescence,  and  sets  it  up  as  a  defence.  Bennett  v.  Colby, 
2  M.  &  K.  225;  Burroughs  v.  Walls,  5  DeG.  M.  &  G.  233; 
Life  Association  v.  Siddall,  3  DeG.  F.  &  J.  58 ;  Wall  v.  Cock- 
erell,  10  H.  L.  Cases,  229 ;  Spademan's  case,  31  L.  J.  Ch.  329. 
32—105  III. 
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In  cases  of  fraudulent  concealment  and  representation,  it 
is  no  answer  that  the  truth  might  have  been  learned  on 
inquiry.  Central  Railroad  v.  Kirsh,  L.  E.  3  H.  K.  99;  Davis 
v.  Park,  103  Mass.  501 :  Story's  Eq.  sec.  400.  On  conceal- 
ment and  confidential  relations,  see  1  Perry  on  Trusts,  179, 
210,  251.  On  misrepresentation,  see  same,  p.  193,  sec.  171. 
Arms'  length  reliance  on  misrepresentation,  see  Kerr  on  Mis- 
take and  Fraud,  77-81.  Agent's  misrepresentation,  see  same, 
111,  112;  Perry  on  Trusts,  sec.  172. 

Messrs.  Booth  &  Booth,  for  the  appellees : 

Whitesides  gave  nothing,  originally, — not  even  the  weight 
of  his  name, — for  the  equity  now  claimed  for  his  wife.  He 
paid  nothing  for  the  interest.  He  who  seeks  equity  must  do 
equity. 

By  filing  her  bill  December  12,  1879,  complainant  dis- 
tinctly placed  Krimball  in  an  antagonistical  position,  and  all 
confidential  and  fiduciary  relations  ceased.  They  dealt  there- 
after as  strangers, — at  arms'  length. 

Krimball  was  not  only  a  trustee,  but  also  an  owner,  and 
in  dealing  with  the  property  was  necessarily  influenced  more 
or  less  by  his  own  individual  interest,  and  the  other  parties 
must  be  presumed  to  know  this  in  dealing  with  him. 

0 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  suit  in  chancery,  brought  in  the  circuit  court  by 
appellant,  as  complainant,  against  Taylor,  Krimball  and  Nix, 
seeking  to  set  aside  a  deed  made  by  her  to  Andrew  Krimball, 
January  5,  1880,  conveying  to  him  all  her  interest  in  a  tract 
of  land  mentioned  in  the  deed,  and  for  other  incidental  relief. 
This  relief  is  sought  upon  the  allegation  that  the  deed  was 
procured  from  her  by  fraudulent  representations  made  by 
Krimball,  and  by  fraudulent  suppression  of  facts  which  he 
ought  to  have  made  known  to  her.     The  circuit  court,  at  a 
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hearing  upon  bill,  answers,  replications  and  proofs,  dismissed 
the  bill  for  want  of  equity,  and  complainant  appeals  to  this 
court. 

After  a  careful  consideration  of  all  the  evidence,  and  of 
the  forcible  suggestions  of  counsel  for  appellant,  we  think 
the  decree  of  the  circuit  court  was  right.  If  the  testimony 
of  Krimball,  Taylor  and  Nix  be  worthy  of  credence,  clearly 
appellant  has  no  just  cause  of  complaint.  And  even  if  the 
testimony  of  the  complainant  and  that  of  her  husband  be 
regarded  as  the  more  reliable,  the  right  of  complainant  to 
the  relief  sought  remains  very  questionable.  When  the  sale 
of  January  5,  18 SO,  was  made  by  complainant,  there  was  a 
lawsuit  pending,  in  which  she  and  Krimball  and  Taylor  were 
antagonists.  She  sold,  as  she  supposed,  to  Taylor,  but  made 
the  deed  to  Krimball.  It  is  not  perceived  wherein  she  was 
prejudiced  by  that  misapprehension.  If  it  were  otherwise, 
when  she  made  the  deed  to  Krimball  she  had  in  that  fact 
enough  to  put  her  on  inquiry,  if  she  regarded  it  material  for 
her  to  know  whether  she  was  dealing  with  Taylor  or  Krimball. 

It  is  contended  that  Krimball  occupying  the  position  of 
trustee  for  appellant  as  cestui  que  trust,  it  thereby  became 
his  duty  to  disclose  to  her  the  fact  that  a  sale  of  one-half  the 
trust  property  had  been  made  to  Willoughby,  and  that  money 
had  been  realized  upon  that  sale  sufficient  to  pay  so  much 
of  the  mortgage  debt  as  was  then  due,  and  thus  relieve  the 
residue  of  the  property  from  the  danger  of  an  immediate 
foreclosure.  But  it  appears,  from  the  evidence,  that  the 
deed  from  Krimball  to  Willoughby  had  been  placed  upon 
record ;  that  from  this  deed  it  was  apparent  that  $6000  had 
been  received  upon  that  sale.  It  also  appears  that  the  com- 
plainant had  knowledge  of  the  contents  of  this  deed,  and  had 
filed  her  bill  against  Taylor,  Krimball,  and  others,  complain- 
ing that  this  had  been  done.  Krimball  had  no  reason  to 
suppose  that  she  was  ignorant  of  the  true  state  of  the  case. 
The  filing  of  her  bill  had  placed  them  in  an  antagonistical 
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position.  If  she  desired  further  information  from  Krimball, 
it  was  as  much  her  duty  to  make  inquiry  of  him  as  it  was 
his  duty  to  give  information. 

It  is  insisted,  however,  that  Nix  was  the  agent  of  Krimball, 
and  in  the  negotiation  for  the  purchase  of  complainant's 
interest  he  assured  her  that  no  money  had  been  realized  from 
that  sale ;  that  Krimball  is  responsible  for  the  representa- 
tions alleged  to  have  been  made  by  Nix.  Taking  the  whole 
of  the  testimony  in  consideration,  we  can  not  regard  Nix  as 
any  more  the  agent  for  Krimball  than  he  was  the  agent  in 
behalf  of  complainant.  Taylor  and  Nix  had  assured  Krim- 
ball that  the  interest  of  complainant  could  be  bought  for  him 
at  $500,  and  upon  that  assurance  he  had  consented  to  make 
the  sale  to  Willoughby,  to  consummate  the  purchase.  He 
afterwards  learned  that  it  could  not  be  accomplished  for 
less  than  $600.  Nix  and  Taylor  were  both  interested  in 
accomplishing  this  negotiation.  Nix  was  requested  by  com- 
plainant's husband,  wlio  acted  for  her,  to  consummate  the 
settlement.  He  was  authorized  by  Krimball  to  pay  the  $600 
for  complainant's  interest.  He  occupied  to  these  parties  the 
position  of  a  go-between,  not  being  strictly  the  agent  of  either, 
and  yet  communicating  to  each  matters  as  coming  from  the 
other.  The  representations  that  he  made  seem  to  have  been 
made  on  his  own  account,  and  from  his  own  promptings,  to 
subserve  his  own  interests ;  and  under  all  the  circumstances 
we  do  not  think  that  Krimball  should  be  held  responsible  for 
them. 

It  is  not  shown  that  the  price  paid  at  the  time  was  not  a 
reasonably  adequate  price  for  the  interest  of  complainant  as 
it  then  stood.  Upon  the  whole,  we  think  the  proof  fails 
entirely  to  charge  Krimball  with  the  fraud  alleged  in  the  bill. 

The  decree  of  the  circuit  court  is  therefore  affirmed. 

Decree  affirmed. 
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Albert  K.  Howe 

v. 

Francis  Hutchison. 

Filed  at  Ottawa  January  31,  1883 — Rehearing  denied  March  Term,  1883. 

1.  Contract — exchange  of  lands — furnishing  abstracts  of  title — condi- 
tion precedent.  Where  parties  make  a  contract  for  the  exchange  of  lands, 
each  to  exhibit  to  the  other  abstracts  of  title  showing  a  good  title  to  their 
respective  lands,  by  a  day  named,  this  is  a  condition  precedent  to  be  per- 
formed before  either  party  can  call  upon  the  other  to  perform  the  agreement; 
and  if  the  abstract  of  either  is  not  satisfactory,  and  fails  to  show  the  title 
agreed  to  be  made,  the  other  may  elect  to  consider  the  contract  at  an  end, 
and  if  it  is  recorded  in  the  proper  county,  have  it  set  aside  as  a  cloud  upon 
his  title. 

2.  Same — must  be  performed  on  clay  named.  Where  an  abstract  is  to 
be  furnished,  under  a  contract  for  an  exchange  of  lands,  showing  a  good 
title,  by  a  day  named,  .the  party  to  furnish  the  same  has  no  right  to  demand 
an  extension  of  the  time  in  which  to  furnish  an  additional  abstract,  the  first 
not  showing  a  good  title;  and  if  the  other  party  refuses  to  give  such  extension, 
and  refuses  to  perform  for  want  of  an  abstract  in  proper  time  showing  a  good 
title,  this  will  put  an  end  to  the  contract. 

3.  Same— forfeiture  for  not  performing — liquidated  damages.  Where 
a  contract  for  the  exchange  of  lands  provides  that  each  party  shall  furnish  the 
other  an  abstract  showing  a  good  title  for  his  land,  by  a  day  named,  and  if 
either  refuses  to  perform  he  shall  forfeit  and  pay  to  the  other  $1000  as  liqui- 
dated damages,  and  one  fails  to  exhibit  such  an  abstract  of  title,  so  that  the 
other,  who  has  furnished  a  satisfactory  abstract,  declines  to  perform  the 
contract,  neither  being  ready  to  convey  to  the  other  neither  one  can  have  a 
decree  in  his  favor  for  the  sum  agreed  upon  as  damages. 

4.  Cloud  on  title— con/rac£  not  recorded.  A  contract  for  the  sale  or 
exchange  of  lands,  not  recorded  in  the  county  where  the  land  of  one  of  the 
parties  is  situated,  is  no  cloud  upon  his  title. 

5.  Costs—  discretionary,  in  chancery.  The  costs  in  chancery  cases,  by 
statute,  are  within  the  discretion  of  the  court  rendering  the  decree,  which, 
ordinarily,  will  not  be  interfered  with  by  an  appellate  court. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  John  A.  Jameson,  Judge,  presiding. 
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Messrs.  Palmer  &  Durkee,  for  the  appellant. 

Mr.  F.  W.  S.  Brawley,  for  the  appellee. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

A  full  statement  of  the  facts  of  this  case  appears  in  the 
opinion  of  the  court  delivered  when  the  case  was  considered 
on  a  former  appeal,  (100  111.  11,)  and  it  will  not  be  necessary 
to  restate  them  to  an  understanding  of  the  questions  raised 
on  the  present  appeal.  By  reference  to  the  former  opinion 
it  is  seen  the  original  bill  was  brought  by  Francis  Hutchison, 
in  the  Superior  Court,  against  Albert  K.  Howe,  and  the 
object  was,  to  have  the  agreement  between  the  parties  in 
relation  to  the  exchange  of  lands  cancelled,  as  a  cloud  upon 
his  title,  and  to  have  a  decree  in  his  favor  for  the  sum  agreed 
upon  as  damages  in  case  either  party  failed  to  perform  the 
contract.  It  is  alleged  by  complainant  that  he  furnished 
proper  proof  of  title  to  his  land,  and  that  he  was  ready  and 
willing  to  carry  out  the  contract,  but  that  defendant  failed  to 
show  good  title  to  his  lands  on  the  1st  day  of  February,  1879, 
— the  day  on  which  the  contract  was  to  be  performed, — and 
he  thereupon  refused  to  exchange  property,  for  the  reason 
defendant  had  not  shown  good  title  to  his  lands  mentioned 
in  the  contract.  On  account  of  such  failure,  it  is  alleged, 
defendant  became  liable,  under  the  agreement,  to  pay  to 
complainant  $1000, — being  the  amount  of  damages  agreed 
upon  in  case  either  party  failed  to  perform  it.  After  filing 
his  answer,  in  which  he  denied  most  of  the  principal  alle- 
gations of  the  bill  exhibited  against  him,  defendant  filed 
his  cross-bill,  in  which  he  recited  the  substance  of  the  origi- 
nal bill  and  his  answer  thereto,  and  alleged  a  compliance 
with  the  terms  of  the  agreement  on  his  part  to  be  kept, 
and  that  he  was  ready  and  willing  to  perform  the  contract, 
but  that  complainant,  without  reasonable  cause,  refused  to 
perform  it.     The  prayer  of  the  cross-bill  was,  that  the  agree- 
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ment  between  the  parties  be  cancelled,  and  that  complain- 
ant be  decreed  to  pay  defendant  the  sum  of  $1000,  as  for 
a  breach  of  such  contract.  On  leave  obtained  of  the  court 
for  that  purpose,  defendant  afterwards  amended  his  cross- 
bill, by  alleging  that  on  February  1,  1879,  he  was,  and 
still  is,  ready  to  perform  the  agreement,  and  asked  that 
complainant  be  decreed  to  perform  it.  After  replications 
were  filed  to  the  answers  to  the  original  and  cross-bills,  the 
cause  was  referred  to  the  master  in  chancery,  to  inquire 
whether,  on  the  1st  day  of  February,  1879,  the  parties  had 
good  titles  to  their  lands  mentioned  in  the  agreement,  and 
whether,  on  that  date,  they  furnished  abstracts  showing  good 
titles  to  their  lands.  The  master  reported  the  testimony 
submitted  by  the  parties,  and  his  conclusion  as  to  their 
respective  titles.  Exceptions  were  taken  by  defendant  to  the 
master's  report,  but  complainant  seems  to  have  been  satisfied 
with  the  conclusion  reached  as  to  the  condition  of  the  title  to 
his  lands  proposed  to  be  exchanged.  On  the  final  hearing  of 
the  cause  the  court  dismissed  the  original  bill,  and  sustained 
the  exceptions  taken  by  defendant  to  that  portion  of  the 
master's  report  not  in  harmony  with  the  decree  rendered  on 
the  cross-bill.  As  the  court  found  complainant  in  the  cross- 
bill had  exhibited  evidence  of  such  title  to  his  lands  as  he 
had  covenanted  to  make,  it  was  decreed  defendant  to  the 
cross-bill  should,  at  his  election,  either  perform  the  agree- 
ment, or,  in  default  thereof,  pay  complainant  in  the  cross- 
bill $1000, — the  sum  agreed  upon  as  liquidated  damages  in 
case  of  a  failure  to  keep  the  contract.  That  decree  was  re- 
versed by  the  Appellate  Court  for  the  First  District,  and  the 
cause  remanded  to  the  Superior  Court,  with  directions  to  that 
court  "to  dismiss  defendant's  cross-bill,  and  enter  a  decree 
cancelling  the  agreement  between  the  parties  referred  to  in 
the  complainant's  bill,  and  to  remove  the  same  as  a  cloud 
upon  complainant's  title  to  the  lands,  but  without  any  decree 
for  the  payment  of  the  $1000  mentioned  in  the  agreement." 
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Defendant  to  the  original  bill  brings  the  case  to  this  court  on 
appeal. 

On  the  former  appeal  the  case  was  not  considered  on  its 
merits,  and  it  was  not  intended  to  express  any  opinion  whether 
either  party  was  entitled  to  the  relief  asked  by  their  respective 
bills.  The  appeal  was  dismissed  for  want  of  jurisdiction  in 
this  court  to  hear  it.  As  the  original  complainant  has  as- 
signed no  cross-errors,  it  must  be  understood  he  acquiesces 
in  the  decision  of  the  Appellate  Court  that  directs  the  Supe- 
rior Court  to  enter  a  decree  cancelling  the  contract,  and  to 
further  decree  that  neither  party  should  have  a  decree  for 
the  damages  in  the  contract  for  -a  failure  to  comply  with  its 
terms. 

It  will  be  observed  that  by  the  terms  of  the  agreement 
both  parties  were  to  exhibit  abstracts  of  title  showing  good 
title  to  their  respective  lands.  This  was  a  condition  prece- 
dent before  either  party  could  call  on  the  other  to  comply 
with  the  agreement.  Unless  the  lands  of  defendant  were 
satisfactory  to  complainant  on  examination,  which  he  had 
the  privilege  to  make,  the  contract  was  not  to  be  binding 
upon  him.  But  after  examination  he  was  satisfied,  and  so 
he  wrote  the  word  "satisfied"  across  the  face  of  the  contract, 
on  the  1st  day  of  December,  1878.  By  the  terms  of  the  con- 
tract it  was  to  be  performed  in  fifteen  clays  after  it  should  be 
accepted  by  complainant.  But  the  time  in  which  the  contract 
should  be  performed  was  several  times  extended  by  mutual 
consent,  in  writing  expressed,  until  it  was  finally  agreed  it 
should  be  closed  on  the  1st  day  of  February,  1879.  The 
master  in  chancery  to  whom  the  cause  was  referred  found 
neither  party  had,  on  that  day,  such  title  as  he  had  agreed 
to  convey.  When  the  parties  came  together  on  that  day, 
both  objected  the  abstracts  presented  did  not  show  good  titles 
to  the  property,  or  such  as  the  contract  obligated  each  to 
furnish.  It  is  true,  however,  that  defendant  offered  a  deed 
for  his  lands  to  complainant,  and  demanded  a  performance 


18S3.]  Howe  v.  Hutchison.  505 

Opinion  of  the  Court. 

of  the  agreement  on  his  part ;  and  it  is  also  true  that  com- 
plainant refused  to  make  the  exchange  of  lands,  for  the  reason 
the  abstract  presented  by  defendant  did  not  show  he  had  good 
title  to  the  lands  he  proposed  to  exchange.  As  has  been  seen, 
the  master  found  the  abstract  presented  by  defendant  did  not 
show  such  title  to  his  lands  in  him  as  the  agreement  obli- 
gated him  to  convey.  His  conclusion  in  that  respect  is  fully 
warranted  by  the  evidence.  Before  defendant  could  call  upon 
complainant  to  accept  his  deed  and  deliver  a  deed  for  his 
lands  in  exchange,  the  contract  obligated  him  to  present  to 
complainant,  on  or  before  the  1st  day  of  February,  1879,  an 
abstract  showing  good  title  to  his  lands  described  in  the 
agreement.  That  he  did  not  do.  Nor  had  he  any  right  to 
demand  any  further  extension  of  the  time  in  which  to  furnish 
other  or  additional  abstracts.  That  complainant  could  allow 
or  reject,  as  he  saw  fit.  Complainant  was  not  bound  to  per- 
form the  agreement  at  any  other  time,  and  his  election  not 
to  do  so  put  an  end  to  the  contract,  so  far  as  he  was  con- 
cerned. Defendant  had  no  rightful  authority  thereafter  to 
call  upon  complainant  to  specifically  execute  the  agreement. 
As  neither  party  was  ready  to  perform  the  contract  on  the 
1st  day  of  February,  1879,  it  follows  that  neither  party  could 
have  a  decree  in  his  favor  against  the  other  for  the  sum 
agreed  upon  as  damages.  So  the  Appellate  Court  held,  and 
with  that  decision  it  must  be  presumed  complainant  is  satis- 
fied, as  he  has  assigned  no  cross-errors.  But  as  defendant 
was  not  ready,  and  could  not  perforin  the  contract  on  the 
day  fixed  when  the  exchange  of  lands  should  be  made,  it 
follows  he  could  never  thereafter  compel  a  specific  perform- 
ance of  the  agreement,  and  it  was  and  is  proper  that  com- 
)lainant  should  have  a  decree  annulling  and  cancelling  the 
record  of  the  agreement  as  a  cloud  upon  the  title  to  his  lands, 
and  to  that  extent,  and  no  further,  was  he  entitled  to  relief. 
As  the  agreement  was  not  recorded  in  the  county  and  State 
where  defendant's  lands  are  situated,  it  is  a  matter  of  no 
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consequence  to  him  whether  the  contract  is  cancelled  or  not. 
Unless  made  a  matter  of  record  it  would  be  no  cloud  upon 
the  title  to  his  lands. 

As  respects  the  question  made  as  to  the  disposition  of  the 
costs  of  the  case,  ^it  is  sufficient  to  say,  thai?  in  chancery 
causes,  under  the  statute  the  costs  attending  the  litigation 
are  within  the  discretion  of  the  court  rendering  the  decree. 
No  sufficient  reason  appears  for  interfering  with  the  judgment 
of  the  Appellate  Court  in  that  respect. 

No  error  appearing  in  the  record,  the  judgment  of  the 
Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


Henry  F.  Eames 
William  P.  Eend  et  al. 

Filed  at  Ottawa  November  20, 1882 — Rehearing  denied  March  Term,  1883. 

1.  Appeals — examination  of  questions  of  fact.  In  an  ordinary  action 
at  law,  where  the  Appellate  Court  affirms  the  judgment  of  the  trial  court,  the 
decision  of  that  court,  so  far  as  the  controverted  facts  are  concerned,  is  final 
and  conclusive  on  this  court,  and  it  can  not  go  into  the  evidence  and  deter- 
mine whether  it  preponderates  in  favor  of  or  against  the  verdict. 

2.  Instruction — may  be  based  on  party's  theory  of  what  evidence 
shows.  Where  instructions  are  given  at  the  instance  of  each  party,  based 
upon  the  theory  that  the  evidence' shows  a  certain  state  of  facts,  directing  the 
jury,  if  they  find  the  facts  one  way,  to  find  for  the  plaintiff,  and  if  they  find 
the  facts  as  claimed  by  the  defendant,  to  find  for  him,  it  can  not  be  said  that 
the  plaintiff's  instruction  is  misleading,  as  assuming  a  state  of  facts. 

3.  Same — not  improper,  if  based  on  facts  of  which  there  is  evidence. 
Where  there  is  evidence  of  a  fact,  an  instruction  based  upon  the  finding  of 
such  fact  by  the  jury  from  the  evidence,  and  defining  the  law  applicable  to 
such  state  of  fact,  is  not  erroneous  and  misleading. 

4.  EpPvOK  in  rejecting  testimony  cured  by  its  subsequent  admission  in 
different  form.  The  refusal  of  the  court  to  admit  testimony  as  to  a  given 
fact,  even  if  error,  is  no  ground  of  reversal  if  the  court  afterwards  allows 
other  satisfactory  proof  of  the  same  fact. 
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Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county;   the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Sleeper  &  Whiton,  for  the  appellant. 

Messrs.  Walker  &  Carter,  for  the  appellees. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

On  the  8th  day  of  April,  1S74,  Oliver  H.  Lee  recovered 
a  judgment  in  the  Superior  Court  of  Cook  county,  against 
Samuel  J.  Walker  and  Joseph  Young.  On  the  16th  of  No- 
vember, 1874,  appellees  purchased  the  judgment,  and  it  was 
duly  assigned  to  them  by  Lee.  At  the  time  of  purchase  there 
was  due  upon  the  judgment  $5168.12,  besides  interest  and 
costs.  Some  time  after  appellees  had  purchased  the  judg- 
ment, appellant  entered  into  negotiations  to  obtain  control 
of  the  judgment,  for  the  purpose  of  using  it  to  perfect  the 
title  in  himself  to  certain  real  estate  in  Chicago,  which  origi- 
nally belonged  to  Samuel  J.  Walker.  The  result  was,  appel- 
lees, on  the  2d  day  of  May,  1876,  assigned  the  judgment  to 
appellant.  In  November  following,  the  attorneys  of  appel- 
lant caused  an  alias  execution  to  be  issued  on  the  judgment, 
and  after  the  execution  was  placed  in  the  hands  of  the  sheriff 
a  bill  in  chancery  was  filed  in  aid  of  the  collection  of  the 
judgment.  In  January,  1877,  a  decree  was  rendered  in  said 
cause,  and  on  the  27th  day  of  March  the  real  estate  levied 
upon  as  the  property  of  Walker  was  sold  under  the  execu- 
tion and  the  decree  by  the  sheriff,  and  bid  off  by  one  Allen 
Jordan,  for  §5768.05,  and  a  certificate  of  purchase  delivered 
to  him.  This  certificate  was  subsequently  assigned  to  appel- 
lant. Upon  the  expiration  of  the  time  for  redemption  a  deed 
of  the  property  was  made  to  him.  At  the  time  the  judgment 
was  assigned  nothing  was  paid  by  appellant  to  appellees, 
and  this  action  was  brought  to  recover  the  amount  realized 
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upon  the  execution  issued  on  the  judgment  by  the  sale  of 
real  estate,  less  $1000  allowed  for  collection.  The  trial  in 
the  Superior  Court  resulted  in  a  verdict  and- judgment  for 
appellees,  and  upon  appeal  to  the  Appellate  Court  that  judg- 
ment was  affirmed.  To  reverse  the  judgment  of  the  Appel- 
late Court  appellant  has  prosecuted  this  appeal. 

On  the  trial  in  the  Superior  Court  it  was  contended  by 
appellant  that  the  only  obligation  he  assumed  when  he  pro- 
cured the  assignment  of  the  judgment,  was  to  pay  Young 
therefor  by  a  credit  on  Young's  indebtedness  of  whatever 
amount  Ames  might  realize  on  the  judgment.  On  the  other 
hand,  it  was  claimed  by  appellees  that  they  assigned  the 
judgment  to  Ames,  and  he  was  indebted  to  them  for  the 
amount  realized  on  the  judgment  by  the  sale  of  real  estate 
belonging  to  Walker,  less  $1000  for  collection.  Certain  facts 
were  established  on  the  trial  in  regard  to  which  there  is  no 
substantial  controversy  by  the  parties.  Among  them  are 
the  following :  The  assignment  of  the  judgment  by  Lee  to 
appellees  ;  the  negotiation  of  appellant  for  the  judgment ;  the 
delivery  of  a  written  request,  signed  by  Young,  to  appellees, 
requesting  the  assignment  of  the  judgment  to  Ames ;  the 
written  assignment  of  the  judgment ;  the  riling  of  a  bill  by 
appellant,  in  aid  of  an  execution  issued  upon  the  judgment ; 
the  decree  of  sale,  and  the  indorsement  upon  the  execution 
of  the  amount  which  the  property  brought  on  the  sale  under 
the  execution.  But  the  controversy  between  the  parties  on 
the  trial  was  in  regard  to  the  terms  and  conditions  of  the 
contract  under  which  the  judgment  was  assigned  by  appellees 
to  appellant.  The  dispute  arose  in  reference  to  what  the 
contract  was.  This  was  purely  a  question  of  fact,  which  the 
jury  determined  in  favor  of  appellees.  It  is  true  the  verdict 
of  the  jury,  and  the  judgment  of  the  Superior  Court  upon  it, 
were  not  conclusive  upon  the  questions  of  fact,  but  the  judg- 
ment of  the  Appellate  Court  affirming  the  judgment  of  the 
Superior  Court  was  a  final   determination  of  these  contro- 
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verted  facts.  All  the  evidence  introduced  in  the  Superior 
Court  was  reviewed  by  the  Appellate  Court, — the  only  tribu- 
nal authorized  to  review  the  same, — and  by  the  statute  of 
the  State  the  decision  of  that  court,  so  far  as  the  controverted 
facts  are  concerned,  is  final  and  conclusive.  This  court  has 
no  power  to  go  into  the  evidence  and  determine  whether  it 
preponderates  in  favor  of  or  against  the  verdict  and  judg- 
ment of  the  Superior  Court.  Much  of  the  argument  has  been 
devoted  to  the  discussion  of  controverted  questions  of  fact, 
which,  of  course,  was  proper  and  very  appropriate  in  the 
Appellate  Court,  but  an  argument  of  that  character  has  no 
place  here.  It  was  the  duty  of  the  Appellate  Court  to  deter- 
mine whether  the  evidence  introduced  on  the  trial  prepon- 
derated in  favor  of  or  against  the  verdict.  If  the  former, 
the  judgment  would  be  affirmed;  if  the  latter,  it  would  be 
reversed.  That  .has  been  done  in  the  Appellate  Court,  and 
the  judgment  was  affirmed,  and  such  errors  of  law  as  arise 
on  the  record  only  remain  to  be  considered  here. 

Two  instructions  were  given  on  behalf  of  appellees,  and  it 
is  claimed  they  were  erroneous.  The  objection  made  to  the 
first  instruction  is,  that  it  was  misleading,  and  based  upon 
an  assumption  of  facts  of  which  there  was  no  evidence.  We 
perceive  nothing  in  the  instruction  calculated  to  mislead  the 
jury.  Appellees  claimed  that  the  evidence  introduced  on  the 
trial  established  certain  facts,  and  the  instruction  in  sub- 
stance directed  the  jury  that  if  they  found,  from  the  evidence, 
those  facts  were  established,  then  the  plaintiff  was  entitled 
to  recover.  The  instruction  presented  to  the  jury  merely  the 
plaintiff's  theory  of  the  case.  The  first  instruction  given  for 
the  defendant  presented  the*  defendant's  theory  of  the  case, 
and  the  jury  were  in  substance  directed,  if  they  should  find, 
from  the  evidence,  certain  facts  established,  (being  the  facts 
which  defendant  claimed  the  evidence  did  establish,)  then  the 
plaintiff  could  not  recover.  The  jury,  in  considering  these 
two  instructions  together,   could  not  have  been  misled,   as 
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each  presented  the  theory  upon  which  each  party  claimed  a 
verdict,  and  all  that  was  necessary  for  the  jury  to  do  was  to 
determine  what  facts  were  established  by  the  evidence,  and 
render  a  verdict  accordingly.  Without  entering  upon  a  dis- 
cussion of  the  evidence,  we  think  there  was  testimony  enough 
before  the  jury  to  justify  the  instruction. 
The  second  instruction  was  as  follows : 

"The  court  further  instructs  you,  that  if  you  believe,  from 
the  evidence,  that  the  defendant  requested  Joseph  E.  Young 
to  procure  from  the  plaintiff  the  assignment  or  transfer  of 
the  judgment  described  in  the  declaration,  to  the  defendant, 
and  that  the  said  Young  did,  in  pursuance  of  such  request, 
procure  such  assignment  or  transfer,  then  the  court  instructs 
you  that  the  said  Young  was-,  in  that  transaction,  the  agent 
of  the  defendant. " 

Ames,  on  cross-examination,  testified  that  he  directed  or 
authorized  Young  to  arrange  or  procure  an  assignment  of 
the  judgment  to  him.  Appellee  Walker  testified  that  it  was 
upon  the  written  request  of  Young,  which  was  read  in  evi- 
dence, that  he  made  the  assignment  of  the  judgment  to  Ames. 
Under  this  evidence  we  think  the  instruction  was  proper,  and 
it  could  not  mislead.  Indeed,  if  the  two  instructions  given 
on  behalf  of  appellees  contained  slight  technical  error,  we 
can  perceive  no  possible  ground  upon  which  it  can,  in  justice, 
be  said  the  jury  were  misled,  as  the  court  gave,  on  the  request 
of  appellant,  ten  instructions,  which  fully  and  completely 
presented  for  their  consideration  every  phase  of  appellant's 
case. 

It  is  also  claimed  that  the  court  erred  in  refusing  to  allow 
appellant  to  testify  that  the  title  he  acquired  under  the  Lee 
judgment  was  not  the  only  one  which  he  sold  when  he  made 
sale  of  the  property.  If  this  was  an  error,  (which  may  well 
be  doubted,)  it  was  obviated  at  a  subsequent  stage  of  the 
trial,  as  the   court  allowed   the  defendant  to  show  that  he 
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acquired  title  to  the  property  by  deed  from  Walker,  and  also 
through  certain  sheriff's  deeds,  which  were  read  in  evidence. 

The  same  witness  was  asked  whether  he  did  not  have  quite 
a  large  number  of  suits  involving  title  to  the  property  which 
was  sold  on  the  Lee  judgment.  The  question  being  objected 
to,  the  objection  was  sustained,  and  this  decision  is  relied 
upon  as  error.  The  record,  however,  shows  that  the  defend- 
ant was  permitted  to  introduce  in  evidence  the  files  in  pending 
suits,  which  showed  that  the  title  to  the  property  was  in  liti- 
gation. This  evidence  established  the  same  fact  which  appel- 
lant offered  to  prove,  in  a  different  way,  and  obviated  the 
objection. 

In  conclusion,  so  far  as  appears  from  the  record  a  fair 
trial  has  been  had,  and  we  perceive  no  substantial  ground 
for  reversing  the  judgment.     It  will  therefor-e  be  affirmed. 

Judgment  affirmed. 


Perry  H.  Smith,  Jr.  et  al. 

v. 

The  Chicago  and  Western  Indiana  Railroad  Company. 

Filed  at  Ottawa  September  27,  1882— Rehearing  denied  March  Term,  1883. 

1.  Eminent  domain — the  petition — its  office  and  effect.  The  statute 
having  determined  specifically  what  facts  must  appear  on  the  face  of  the 
petition,  in  a  proceeding  under  the  Eminent  Domain  act,  the  court  or  judge 
is  powerless  to  take  any  action  in  the  premises  until  a  petition  is  filed  con- 
taining the  statutory  requirements,  for  it  is  by  the  petition  jurisdiction  is 
obtained  of  the  subject  matter. 

2.  Same — what  petition  must  contain,  to  confer  jurisdiction.  Every 
petition,  properly  framed,  must  contain  all  the  statutory  requirements,  and 
will  therefore,  of  necessity,  show,  in  every  case  where  such  petition  is  suffi- 
cient to  confer  jurisdiction,  the  authority  of  the  company  seeking  the  con- 
demnation to  take  the  specific  land  sought  to  be  taken,  and  the  object  or 
purpose  for  which  it  is  required;  and  from  this  statement  of  facts  it  must 
clearly  appear  the  use  for  which  the  land  is  sought  to  be  condemned  is  a 
public  one. 
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3.  Same— answer  to  petition  for  condemnation,  not  proper.  There  is 
no  rule  of  law  or  practice  authorizing  the  riling  of  an  answer  of  any  kind  to 
a  petition  for  the  condemnation  of  land  under  the  Eminent  Domain  act,  and 
it  is  not  the  proper  practice  to  permit  one  to  be  filed  in  any  case.  If  one  is 
filed,  the  court  may  properly  have  the  same  stricken  from  the  files.  Hence, 
there  is  no  error  in  striking  out  any  portion  thereof. 

4.  Same — the  truth  of  the  facts  necessary  to  a  condemnation  may  be 
questioned  without  written  pleadings.  If  the  truth  of  any  of  the  averments 
of  the  petition  may  depend  upon  the  existence  or' non-existence  of-  facts  not 
appearing  upon  the  face  of  the  petition,  and  hence  their  truth  or  falsity  is 
open  to  extrinsic  proofs,  this  proof  may  be  made  on  the  part  of  the  land 
owner  as  well  without  an  answer  as  with  it,  for  the  inquiry  in  such  case  will 
be  directed  to  the  truth  or  falsity  of  the  petition. 

5.  Same — what  land  is  necessary — hoiv  and  by  whom  to  be  determined. 
Where  the  description  of  the  land  and  the  purpose  for  which  it  is  sought  to 
be  taken  are  stated  in  the  petition,  as  they  must  be  in  every  case,  whether 
the  land  is  reasonably  necessary  for  the  purpose  stated  depends  mainly  upon 
the  facts  thus  stated  in  the  petition.  But  the  court  in  passing  upon  this 
question,  as  it  must  before  submitting  the  question  of  damage  or  compensa- 
tion to  the  jury,  should  take  into  consideration  the  section  of  the  country 
and  the  particular  locality  in  which  the  improvement  is  to  be  constructed, — 
whether  in  an  obscure  country  village,  or  in  a  great  commercial  center;  and 
acting  upon  its  own  knowledge  of  the  commerce  and  business  necessities-of 
the  country,  must,  upon  the  facts  stated  in  the  petition,  determine  this  ques- 
tion for  itself.  The  jury  impaneled  can  find  no  fact  except  what  is  just  com- 
pensation to  the  owner. 

6.  The  law  does  not  contemplate  that  when  the  petitioner  has  brought 
itself  within  the  provisions  of  the  statute,  the  right  of  condemnation  can  be 
defeated  by  simply  showing,  in  the  opinions  of  witnesses  who  have  no  interest 
in  or  connection  with  the  objects  of  the  proceeding,  that  the  land  sought  to 
be  condemned  is  not  necessary  for  the  purpose  stated. 

7.  Every  company  seeking  to  condemn  land  for  a  public  improvement 
must,  in  a  modified  degree,  be  permitted  to  judge  for  itself  as  to  the  amount 
that  is  necessary  for  such  purpose.  This  right  is  subject  to  all  constitutional 
and  statutory  restrictions,  and  to  the  further  limitation  that  the  courts  are 
clothed  with  ample  power  to  prevent  any  abuse  of  the  same. 

8.  If  the  court  can  see  from  the  facts  stated,  and  its  general  knowledge 
of  the  locality  and  the  public  wants,  that  the  lands  sought  to  be  taken  are 
manifestly  in  excess  of  what  is  reasonably  necessary  for  the  purpose  stated 
in  the  petition,  it  will  be  fully  warranted  in  denying  the  application, — other- 
wise it  will  not. 

9.  Same — of  granting  a  new  trial.  Where  the  evidence  is  conflicting,  in 
a  case  for  the  condemnation  of  land,  as  to  the  damages  and  compensation  to 
be  paid  to  the  owners,  and  consists  chiefly  of  the  opinions  of  witnesses,  some 
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of  whom  sustain  the  finding  and  others  do  not,  this  court  will  not  feel  justi- 
fied in  reversing  unless  it  is  able  to  say  the  verdict  is  clearly  against  the 
weight  or  preponderance  of  the  evidence. 

10.  Instruction — as  to  the  weight  to  be  given  to  witness'  testimony. 
While  a  court  may  state,  in  a  general  way,  what  facts  appearing  in  evidence 
may  be  taken  into  consideration  in  determining  the  weight  to  be  given  to 
witness'  testimony,  it,  in  doing  so,  should  always,  and  particularly  in  cases 
where  the  evidence  is  conflicting  and  nearly  balanced,  carefully  guard  against 
the  use  of  any  expression  indicating  or  tending  to  indicate  the  extent  of 
the  weight  to  be  given  to  such  facts.  While  it  is  true  it  is  the  duty  of  the 
jury  to  consider  such  facts,  after  all  it  is  left  to  them  to  say  what  credit  the 
witness  is  entitled  to  receive. 

11.  It  is  not  proper  for  the  court  to  single  out  some  particular  fact  as 
affecting  the  value  of  the  opinions  of  a  particular  witness  or  class  of  witnesses 
in  a  case  where  opinions  are  allowed,  and  then  tell  the  jury  that  the  opinions 
of  such  witnesses  should  not  be  permitted  or  "allowed  to  counterbalance  or 
overcome  the  opinions"  of  witnesses  not  affected  by  the  fact  thus  singled  out, 
and  an  error  in  that  regard  is  not  cured  by  adding  that  such  is  the  rule  other 
things  being  equal. 

Appeal  from  the  County  Court  of  Cook  county ;  the  Hon. 
Mason  B.  Loomis,  Judge,  presiding. 

Mr.  Francis  H.  Kales,  for  the  appellants : 

The  railroad  company  proceeded  to  condemn  more  property 
than  it  showed  a  necessity  for,  in  this  case.  There  is  no  law 
in  this  State  making  the  corporation  the  final  judge  of  the 
quantity  of  land  necessary  to  a  given  purpose.  It  can  not 
conclude  the  land  owner  by  its  own  mere  assertion.  There- 
fore the  court  erred  in  striking  out  that  portion  of  respond- 
ent's answer  which  made  this  an  issue.  Booker  v.  Venice 
and  Carondelet  R.  R.  Co.  101  111.  333 ;  Rennselaer  R.  R.  Co. 
v.  Davis,  43  N.  Y.  137. 

It  is  not  proper  to  arrive  at  the  value  of  the  property  taken 
by  a  comparison  of  opinions  of  the  value  of  it  and  other 
property.  Dana  v.  Fiedler,  12  N.  Y.  40 ;  Gouge  v.  Roberts, 
53  id.  619;  Blanchard  v.  Steamboat  Co.  59  id.  300;  Chandler 
v.  Jamaica  Pond  Co.  122  Mass.  305. 

The  usual  mode  of  proving  value  is  by  a  general  question, 

without   referring  to  actual  sales,  leaving  that  to  the  cross- 
33—105  III. 
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examination  as  a  test  of  the  witness'  knowledge.  Lafayette 
R.  R.  Co.  v.  Winslow,  66  111.  219;  Illinois  R.  R.  Co.  v.  Van- 
Horn,  18  id.  257;  Snow  v.  Boston  R.  R.  Co.  65  Maine,  230; 
Dwight  v.  Hampden,  11  Cush.  201;  Pennsylvania  R.  R.  Co. 
v.  Bunnell,  81  Pa.  St.  414. 

The  fifth  instruction,  concerning  the  opinions  of  witnesses 
in  estimating  value,  was  misleading,  and  the  last  clause 
thereof,  seeking  to  cure  the  infirmity,  is  equally  objectionable. 
That  clause  seeks  to  limit  the  principle  before  announced  to 
cases  where,  "in  other  respects,  the  witnesses  were  of  equal 
credibility,  knowledge,  information  and  experience." 

Mr.  Charles  M.  Osborn,  for  the  appellee,  contended,  from 
the  facts,  that  the  land  sought  to  be  condemned  was  neces- 
sary for  the  purpose  indicated.  The  clause  in  the  answer 
was  properly  stricken  out. 

It  seems  to  be  well  settled  that  where  the  petitioner  has 
the  right  to  condemn,  and  the  petition  states  the  necessity 
of  the  exercise  of  that  right  within  the  terms  of  the  statute, 
the  courts  will  not  inquire  into  the  necessity  for  the  exercise 
of  that  power.  Booker  v.  Venice  and  Carondelet  R.  R.  Co. 
101  111.  333.  See,  also,  In  re  Neiv  York  v.  Kip,  46  N.  Y.  553 ; 
New  York  Central  R.  R.  Co.  v.  Hudson  River  R.  R.  Co.  77 
id.  259 ;  Clticago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Town 
of  Lake,  75  111.  336 ;  Lake  Shore  and  Michigan  Southern  Ry. 
Co.  v.  Chicago  and  Western  Indiana  R.  R.  Co.  97  id.  523  ; 
North  Missouri  Bank  v.  Gait,  28  Mo.  543 ;  Mills  v.  County 
of  St.  Clair,  2  Gilm.  197;  City  of  Galesburg  v.  Hankinson, 
75  111.  153;  Buffalo  and  Neiv  York  R.  R.  Co.  v.  Brainard,  9 
N.  Y.  100;  Miller  v.  Fowler,  53  id.  62;  Wier  v.  St.  P.  and 
T.  F.  R.  R.  Co.  18  Minn.  155  ;  Parks1  Appeal,  64  Pa.  St.  137. 

Evidence  of  particular  sales  are  now  admitted  in  this  and 
almost  every  other  State,  not  only  on  cross-examination,  but 
on  direct  examination,  as  original  evidence,  tending  to  throw 
light  upon  the   market  value  of  •  the  property  in  question. 
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Chicago  and  Western  Indiana  R.  R.  Co.  v.  Marony,  95  111. 
182  ;  St.  Louis,  Terre  Haute  and  Vincennes  R.  R.  Co.  v.  Holler, 
82  id.  211 ;  Jones  v.  Chicago  and  Iowa  R.  R.  Co.  68  id.  384; 
Shaituck  v.  Stoneham  R.  R.  Co.  6  Allen,  115 ;  Edmunds  v. 
Boston,  108  Mass.  535;  Chandler  v.  Jamaica  Pond  Co.  102 
id.  305 ;  Searl  v.  Lack,  and  D.  R.  R.  Co.  33  Pa.  St.  63. 
The  instructions  were  correct. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

The  Chicago  and  Western  Indiana  Eailroad  Company,  on 
the  31st  of  March,  1881,  filed  in  the  county  court  of  Cook 
county  its  petition,  praying  for  the  condemnation  of  certain 
real  estate  therein  specified,  and  making  Perry  H.  Smith, 
Emma  Louisa  Smith,  Anna  E.  McCormick,  and  Lucy  N. 
McCormick,  the  appellants,  parties  thereto.  The  petition 
alleges  that  it  has  located  the  line  of  its  road  in  accordance 
with  its  charter,  and  that  it  intersects  and  passes  over  the 
said  real  estate,  and  that  the  company  "desires  to  appropri- 
ate and  use  the  said  property  for  the  purpose  of  building  and 
constructing  its  said  line  of  railroad  aforesaid,  and  that  said 
property  is  necessary  for  the  right  of  way,  side-track,  stations 
and  appurtenances  required  by  petitioner  in  constructing  and 
operating  its  said  road."  The  court  allowed  the  petition, 
and  caused  a  jury  to  be  impaneled,  and  sworn  to  assess  and 
report  the  appellants'  damages.  The  damages,  as  assessed 
and  reported  by  the  jury,  amounted  altogether  to  $35,477.76, 
upon  the  payment  of  which  amount  to  the  county  treasurer, 
for  the  use  of  appellants,  the  company  was  authorized  to 
enter  upon  and  take  possession  of  the  premises  in  question, — 
from  which  order  the  appellants  have  prosecuted  an  appeal 
to  this  court,  and  a  reversal  is  asked  upon  several  grounds. 

It  appears  from  the  record,  that  pending  the  proceeding 
in  the  county  court,  and  before  the  submission  of  the  cause 
to  the  jury  for  assessment  of  the  damages,  the  appellants 
filed  a  formal  answer  to  the  petition,  setting  forth,  among 
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other  things,  that  the  •  petitioner,  prior  to  the  institution  of 
the  condemnation  proceedings,  had  leased  its  road,  fran- 
chises, etc.,- to  the  Wabash,  St.  Louis  and  Pacific  Eailway 
Company,  arid  also  that  the  real  estate  described  in  the  peti- 
tion "is  not  required  by  the  said  petitioner  for  the  purposes 
of  its  incorporation  or  the  transaction  of  its  business,  or  for 
its  depots,  station  buildings,  machine  repair  shops,  or  for 
right  of  way,  or  for  any  other  lawful  purpose  connected  with 
or  necessary  to  trie  building,  operating  or  running  of  said 
road  by  the  said  Chicago  and  Western  Indiana  Kailroad 
Company."  Upon  an  exception  to  these  portions  of  the 
answer  they  were  stricken  out  by  the  court,  and  it  is  claimed 
by  appellants  that  this  was  error. 

We  are  aware  of  no  rule  of  law  or  of  practice  authorizing 
the  filing  of  an  answer  of  any  kind  to  a  petition  for  the  con- 
demnation of  land  under  the  Eminent  Domain  act,  nor  do 
we  think  it  the  proper  practice  to  permit  one  to  be  filed  in 
any  case,  and  the  court  might  therefore  with  propriety  have 
stricken  the  entire  answer  from  the  files ;  and  if  this  might 
have  been  done,  it  follows  there  was  no  error  in  striking  out 
a  portion  of  the  answer,  as  was  done.  The  proceeding  is 
purely  statutory,  and  we  look  in  vain  through  the  various 
provision's  relating  to  it  for  something  to  warrant  such  a 
practice.  The  1st  section  of  the  statute  contains  the  consti- 
tutional restrictions  upon  the  right  to  take  private  property 
in  any  case,  and  is  in  these  words :  "That  private  property 
shall  not  be  taken  or  damaged  for  public  use  without  just 
compensation,  and  that  in  all  cases  in  which  compensation 
is  not  made  by  the  State  in  its  corporate  capacity,  such 
compensation  shall  be  ascertained  by  a  jury,  as  hereinafter 
prescribed."  The  2d  section  provides,  "that  in  all  cases 
where  the  right  to  take  private  property  for  public  use  with- 
out the  owner's  consent,  or  the  right  to  construct  or  maintain 
any  public  road,  railroad,  plank  road,  canal,  or  other  public 
work  or  improvement,     *    *    *    has  been  heretofore  or  shall 
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hereafter  be  conferred  by  general  law  or  special  charter  upon 
any  corporate  or  municipal  authority,  *  *  *  and  the 
compensation  to  be  paid  for  *  *  *  the  property  sought 
to  be  appropriated  *  *  *  can  not  be  agreed  upon  by  the. 
parties  interested,  *  *  *  it  shall  be  lawful  for  the  party, 
authorized    to    take      *      *      *      the   property   so   required 

*  *  *  to  apply  to  the  judge  of  the  circuit  or  county  court, 
either  in  vacation  or  term  time,  where  the  said  property,  or 
any  part  thereof,  is  situate,  by  filing  with  the  clerk  a  petition 
setting  forth,  by  reference,  his  or  their  authority  in  the  prem- 
ises, the  purpose  for  which  said  property  is  sought  to  be  taken, 

*  *  *  a  description  of  the  property,  the  names  of  all  per-, 
sons  interested  therein,  as  owners  or  otherwise,  as  appearing  of 
record,  *  *  *  and  praying  such  judge  to  cause  condensa- 
tion to  be  paid  to  the  owner,  to  be  assessed."  The  3d  section 
relates  to  filing  petitions  in  vacation ;  the  4th  section,  to  ser- 
vice of  process ;  the  5th,  to  the  hearing  of  causes,  and  the 
practice  in  such  cases;  the  6th,  to  the  mode  of  selecting 
juries  for  assessments  in  vacation ;  the  7th,  to  the  impanel- 
ing of  the  jury,  and  the  mode  of  filling  up  the  panel  when 
exhausted;  the  8th,  to  the  oath  of  the  jury;  the  9th,  to  the 
form  of  the  verdict,  and  a  view  of  the  premises  by  the  jury;. 
the  10th,  to  the  judgment ;  the  11th,  to  cross-petitions ;  the 
12th,  to  appeals ;  the  13th,  to  the  appeal  bond,  and  use  of. 
premises  pending  an  appeal;  the  14th,  to  the  payment  of  the 
damages ;  the  15th,  to  the  entry  of  the  verdict  by  the  court; 
and  the  16th  and  last,  to  the  repeal  of  former  laws  on  the 
subject. 

Thus  it  will  be  seen,  that  although  the  statute  is  very 
minute  in  all  its  details,  specifically  setting  forth  every  step 
to  be  taken  in  the  progress  of  a  cause,  from  its  inception  to 
its  final  determination,  yet  it  nowhere  contains  the  slightest 
allusion  to  an  answer  by  the  defendants.  Nor  can  we,  on 
general  principles,  conceive  the  least  necessity  for  such  a 
pleading.     The  statute  having  determined  specifically  what 
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facts  must  appear  on  the  face  of  the  petition,  the  court  or 
judge  is  powerless  to  take  any  action  in  the  premises  until  a 
petition  is  filed  containing  the  statutory  requisites,  for  it  is 
by  the  petition  jurisdiction  is  obtained  of  the  subject  matter 
of  the  suit.  Every  petition,  properly  framed,  must  contain 
all  the  statutory  requirements,  and  will  therefore,  of  neces- 
sity, show,  in  every  case  where  such  petition  is  sufficient  to 
confer  jurisdiction,  the  authority  of  the  company  to  take  the 
specific  land  sought  to  be  taken,  and  the  object  or  purpose 
for  which  it  is  required ;  and  from  this  statement  of  facts  it 
must  clearly  appear  the  use  for  which  it  is  sought  to  be  con- 
demned is  a  public  one.  If  the  right  to  take  the  land  at  all 
must  affirmatively  appear  upon  the  face  of  the  petition  itself, 
as  we  hold  it  must,  what  necessity  is  there  for  an  answer 
at  all? 

If  it  be  suggested  the  truth  of  some  of  these  averments 
might  depend  upon  the  existence  or  non-existence  of  certain 
facts  not  appearing  on  the  face  of  the  petition,  and  hence 
their  truth  or  falsity  would  be  open  to  extrinsic  proofs,  we 
submit,  conceding  this  to  be  so  for  the  purposes  of  the  argu- 
ment, this  proof  might  be  made,  upon  the  part  of  the  land 
owners,  just  as  well  without  an  answer  as  with  it,  for  the 
inquiry  in  such  case  would  be  directed  to  the  truth  or  falsity 
of  the  petition.  But  it  is  difficult  to  conceive  of  a  case, 
where  the  petition  is  framed  in  conformity  with  the  statute, 
in  which  such  .a  question  could  be  raised  by  extrinsic  proofs, 
for  when  the  description  of  the  land,  and  the  purpose  for 
which  it  is  sought  to  be  taken,  are  stated  in  the  petition,  as 
they  must  be  in  every  case,  whether  the  land  is  reasonably 
necessary  for  the  purpose  stated  must,  of  necessity,  depend 
mainly  upon  the  facts  thus  stated  in  the  petition.  Of  course 
the  court,  in  passing  upon  this  question,  as  it  necessarily 
must,  before  submitting  the  question  of  damages  or  compen- 
sation to  the  jury  should  take  into  consideration  the  section 
of  country  and  the  particular  locality  in  which  the  public 


1883.]        Smith,  Jr.  et  al.  v.  C.  &  W.  I.  E.  E.  Co.  519 

Opinion  of  the  Court. 

improvement  is  to  be  constructed, — whether  in  an  obscure 
country  village,  or  a  great  commercial  city,  like  Chicago ; 
and  acting  upon  its  own  knowledge  of  the  .  commerce  and 
business  necessities  of  the  country,  must,  upon  the  facts 
stated  in  the  petition,  determine  this  question  for  itself.  It 
certainly  was  never  contemplated  by  the  legislature  that 
where  the  petitioner  has  brought  itself  within  the  provisions 
of  the  statute,  the  right  of  condemnation  can  be  defeated  by 
simply  showing,  in  the  opinions  of  witnesses  who  may  have 
no  interest  in  or  connection  with  the  objects  of  the  proceed- 
ing, that  the  land  sought  to  be  condemned  is  not  necessary 
for  the  purpose  stated.  Every  company  seeking  to  condemn 
land  for  a  public  improvement  must,  in  a  modified  degree,  be 
permitted  to  judge  for  itself  as  to  what  amount  is  necessary 
for  such  purpose.  This  right,  of  course,  is  subordinate  to 
all  statutory  and  constitutional  restrictions  on  the  subject, 
and  also  to  the  further  limitation  that  the  courts  of  the  State 
which  are  authorized  to  entertain  applications  of  this  char- 
acter are  clothed  with  ample  power  to  prevent  any  abuses 
of  this  right  by  such  companies.  For  instance,  if  in  an 
obscure  village  a  railway  company,  in  the  exercise  of  this 
limited  right  to  judge  for  itself  as  to  the  amount  of  land 
necessary  for  its  purposes,  should  attempt  to  condemn  forty, 
or  even  twenty,  acres  of  land  for  depot  purposes,  this  would 
clearly  be  an  attempted  abuse  of  the  right,  and  the  court  to 
which  the  petition  was  preferred  would  be  fully  warranted  in 
denying  the  application.  On  the  other  hand,  the  law  having 
authorized  such  companies  to  take  private  property  for  pub- 
lic use,  when  one,  by  a  proper  petition,  has  brought  itself 
strictly  within  the  provisions  of  the  statute,  and  the  court  can 
see,  from  the  facts  stated,  the  land  sought  be  condemned  is 
not  manifestly  in  excess  of  what  would  be  reasonably  neces- 
sary for  the  purpose  stated  in  the  petition,  the  court  will  not 
be  authorized  to  interpose  on  the  ground  suggested.  And 
when  it  is  considered  that  lands  thus  taken  can  not  be  used 
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by  such  companies,  or  their  assignees,  for  any  other  purposes 
than  those  for  which  they  were  condemned,  it  is  manifest  the 
rule  which  we  have  announced  in  this  case  affords  ample 
protection  to  private  rights. 

Outside  of  the  absence  of  any  provision  in  the  statute 
authorizing  the  filing  of  an  answer,  it  is  clear,  from  the  oath 
to  be  administered  to  the  jurors,  they  are  not  required  to  pass 
upon  any  questions  except  such  as  affect  the  matter  of  dam- 
ages. The  oath  prescribed  by  the  statute  is  in  these  words : 
"You,  and  each  of  you,*  do  solemnly  swear  you  will  well  and 
truly  ascertain  and  report  just  compensation  to  the  owner 
(and  each  owner)  of  the  property  which  it  is  sought  to  take, 
*  *  *  and  to  each  person  therein  interested,  according  to 
the  facts  in  the  case,  as  the  same  may  be  made  to  appear  by 
the  evidence,  and  that  you  will  truly  report  such  compensa- 
tion so  ascertained ;  so  help  you  God. "  It  is  clear,  from  the 
wording  of  this  oath,  if  the  \  jury  were  required  to  pass  on  any 
questions  of  fact  raised  by  an  answer,  and  not  relating  to  the 
amount  of  compensation  to  be  paid  to  the  defendants  in  the 
petition,  the  jury  would  not  be  acting  under  oath  as  to  such 
additional  matters,  for  the  oath,  by  its  express  terms,  is  con- 
fined to  the  question  of  compensation. 

None  of  the  errors  assigned  question  the  sufficiency  of  the 
petition  to  bring  the  case  within  the  provisions  of  the  statute, 
or  the  sufficiency  of  the  proofs  by  which  it  is  sustained.  It 
only  remains,  therefore,  to  inquire  whether  any  error  inter- 
vened in  the  receiving  or  rejecting  of  evidence,  the  giving  or 
refusing  of  instructions,  or  in  the  refusing  to  set  aside  the 
verdict  and  grant  a  new  trial.  With  respect  to  the  latter 
question,  it  may  be  disposed  of  in  a  few  words.  The  evi- 
dence, as  usual  in  cases  of  this  character,  was  very  conflict- 
ing, consisting  chiefly  of  the  opinions  of  witnesses,  some  of 
whom  sustain  the  finding  and  others  do  not.  Under  these 
circumstances  we  would  not  be  justified  in  reversing  on  the 
ground  suggested,  unless  we  were  able  to  say  the  verdict  is 
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clearly  against  the  weight  or  preponderance  of  the  evidence, 
and  this  we  are  unable  to  do. 

The  court,  at  the  request  of  appellee,  gave  to  the  jury  the 
following  instructions : 

"5.  The  jury  are  further  instructed,  that  while  the  opin- 
ions of  witnesses  are  competent  to  be  given  in  evidence  on 
the  question  of  the  market  value  of  the  land  proposed  to  be 
taken,  yet  that  the  weight  which  such  evidence  should  have 
depends  in  some  measure  upon  the  knowledge,  information 
and  experience  which  the  witnesses  had  of  the  prices  at  which 
actual  bona  fide  sales  had  been  recently  made  of  similar 
property,  (if  it  appears  in  evidence  that  there  have  been  such 
sales,)  and  that  the  opinions  of  witnesses  who  had  not  such 
knowledge,  information  or  experience  ought  not  to  be  allowed 
to  counterbalance  or  overcome  the  opinions  of  witnesses  who 
had  such  knowledge,  information  or  experience,  if,  in  other 
respects,  the  witnesses  were  of  equal  credibility,  knowledge, 
information  and  experience. 

"6.  The  jury  are  further  instructed,  that  all  facts  which 
the  jury  shall  find,  from  the  evidence,  touching  the  knowledge 
of  each  witness  of  recent  bona  fide  offers  for  sales,  and  also 
of  sales  and  rentals  of  similar  and  other  property,  even  if 
not  recently  made,  or  if  the  property  was  remote  in  position, 
are  elements  tending  to  throw  light  upon  the  knowledge  and 
experience  of  the  witnesses,  and  the  value  of  the  opinions 
expressed  by  them  as  to  the  value  of  the  property  taken. " 

— To  the  giving  of  which  the  appellants  excepted.  We  are 
of  opinion  these  instructions  were  calculated  to  mislead  the 
jury,  and  that  there  is  nothing  in  the  other  instructions  given 
that  relieves  them  of  this  objection.  While  courts  may  prop- 
erly state,  in  a  general  way,  what  facts  appearing  in  evidence 
may  be  taken  into  consideration  in  determining  the  weight 
to  be  given  to  a  witness'  testimony,  yet  the  court,  in  doing 
so,  should  always,  and  particularly  in  cases  like  the  present, 
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where  the  evidence  is  conflicting  and  so  nearly  balanced, 
carefully  guard  against  the  use  of  any  expression  indicating 
or  tending  to  indicate  the  extent  of  the  weight  to  be  given  to 
such  facts.  These  instructions  were  not  sufficiently  guarded 
in  this  respect.  While  it  is  the  duty  of  the  jury  to  consider 
such  facts,  after  all  it  is  left  to  them  to  say  what  credit  the 
witness  is  entitled  to.  Nor  do  we  think  it  proper  for  the  court 
to  single  out  some  particular  fact,  as  was  done  in  this  case, 
as  affecting  the  value  of  the  opinions  of  a  particular  witness 
or  class  of  witnesses,  and  then  tell  the  jury  that  the  opinions 
of  such  witness  or  class  of  witnesses  should  not  be  permitted 
or  "allowed  to  counterbalance  or  overcome  the  opinions"  of  wit- 
nesses not  affected  by  the  fact  thus  singled  out.  Neither  do 
we  think  an  instruction  of  this  kind  is  cured  by  adding  in 
the  conclusion  of  it  that  such  is  the  rule  other  things  being 
equal,  or  words  of  similar  import.  The  two  instructions, 
considered  as  a  whole,  moreover,  tend  to  direct  the  attention 
of  the  jury  to  the  comparative  merits  of  particular  witnesses 
or  classes  of  witnesses  rather  than  to  the  real  question  in 
controversy, — namely,  the  amount  of  compensation  to  be 
ascertained,  and  reported  by  them  to  the  court.  In  addition 
to  this,  their  probable  tendency  was  to  lead  the  jury  to  sup- 
pose there  are  certain  artificial  and  arbitrary  tests  by  which 
the  value  of  witness'  opinions  is  to  be  determined,  and  in 
their  efforts  to  apply  such  supposed  tests  injustice  may  have 
been  done  the  appellants.  Upon  the  whole,  we  think  these 
instructions  should  not  have  been  given,  and  that  it  was  error 
to  do  so. 

The  judgment  of  the  court  below  is  therefore  reversed,  and 
the  cause  remanded  for  further  proceedings  in  conformity 

with  the  views  here  expressed. 

Judgment  reversed. 

Mr.  Justice  Walker  :  Had  this  petition  been  filed  in  the 
circuit  court,  according  to  uniform  practice  all  pleadings  must 
be  in  writing,  unless  dispensed  with  by  statutory  requirement. 
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The  practice  is  uniform  that  all  issues  in  original  cases  in 
that  forum  shall  be  in  writing.  This  statute  has  not  changed 
the  practice,  and  had  the  proceeding  been  instituted  there, 
the  pleadings  should  have  been  in  writing,  and  the  practice 
indicated  in  the  opinion  would  be  incorrect.  As  illustrating 
this  necessity,  the  legislature  has  provided  that  on  appeals 
from  justices  of  the  peace  the  trial  in  the  circuit  court  shall 
be  de  novo,  and  without  pleadings  in  writing.  The  legislature 
proceeds  on  the  supposition  that  without  such  a  provision 
the  court  would  have  required  written  pleadings. 

I  also  hold  that  railroad  companies  do  not  have  the  right 
to  take  so  much  land  as  they  may  choose,  but  only  so  much 
as  is  necessary  for  corporate  purposes,  and  that  this  is  a 
question  of  fact  upon  which  the  owner  has  a  right  to  have 
an  issue  formed,  and  a  constitutional  right  to  have  it  deter- 
mined by  a  jury.  •  I  can  not,  therefore,  concur  in  the  fore- 
going opinion. 


Samuel  A.  French  et  al. 
v. 
George  A.  Gibbs. 

Filed  at  Ottawa  January  31,  1883 — Rehearing  denied  March  Term,  1883. 

1.  Appeals — reviewing  questions  of  fact  in  chancery  cases.  In  chancery 
cases  questions  of  fact  are  open  to  reconsideration  in  this  court  on  error  to 
the  Appellate  Court,  or  on  appeal. 

2.  Kefeeexce  to  masteb.  On  a  bill  for  an  account  of  various  loans 
made  to  the  complainant,  and  the  payments  made  from  time  to  time  thereon, 
and  to  be  allowed  for  usury  in  the  transaction,  and  also  for  an  account  of 
collaterals  deposited  with  the  lender  as  security  for  the  advances  made,  where 
the  evidence  is  -voluminous  and  conflicting,  the  case  should  be  referred  to 
the  master  to  ascertain  the  facts  on  the  issues  made  by  the  pleadings,  and  it 
is  error  not  to  make  such  reference.  Counsel  will  not  be  allowed,  by  stipu- 
lation or  otherwise,  to  impose  the  labor  upon  an  appellate  court  of  making 
up  complicated  accounts. 
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Writ  of  Error  to  the  Appellate  Court  for  the  First  Dis- 
trict ; — heard  in  that  court  on  writ  of  error  to  the  Superior 
Court  of  Cook  county ;  ,  the  Hon.  John  A.  Jameson,  Judge, 
presiding. 

The  bill  in  this  case  was  brought  by  George  A.  Gibbs, 
against  Samuel  A.  French,  Elizabeth  A.  French,  and  Game 
S.  French,  and  was  for  an  account,  and  other  relief.  It  is 
alleged  complainant  made  an  agreement  with  Samuel  A. 
French  to  make  loans  and  advances  of  money  to  him  as 
he  might  need  them,  amounting  in  the  aggregate  to  $3000. 
Under  that  agreement  it  is  charged  Samuel  A.  French  did, 
during  a  period  of  two  years,  advance  to  complainant  certain 
sums  of  money,  and  that  the  notes  taken  as  evidence  of  such 
loans  were  made  payable  to  Elizabeth  A.  French  and  Game 
S.  French,  but  that  all  of  such  loans  were  made  by  and  on 
behalf  of  Samuel  A.  French.  In  his  original  bill  complain- 
ant alleged  he  could  not  state  the  amount  of  the  notes  or 
collaterals  deposited  with  defendants  to  secure  the  sums  of 
money  so  borrowed  of  them,  but  stated  the  value  to  be  at 
least  $6000.  It  is  also  alleged  defendant  Samuel  A.  French 
had  power  to,  and  did,  make  collections  on  such  collaterals, 
and  that  after  deducting  the  amount  of  such  collections 
and  payments  made  as  usurious  interest  on  the  loans  to 
him,  complainant  charges  he  does  not  owe  defendants  a  sum 
exceeding  $500.  An  amendment  to  the  bill  shows  complain- 
ant conveyed  to  Samuel  A.  French  certain  real  estate,  as 
collateral  security  for  the  money  loaned  to  him,  and  asks  to 
have  a  reconveyance  to  him,  and  accounting  as  to  all  col- 
laterals held  by  defendants.  By  another  amendment  to  the 
bill,  complainant  avers  he  is  not  indebted  to  defendants 
in  any  sum  whatever,  but  that  defendants  are  indebted  to 
him  in  the  sum  of  $3000.  It  is  also  alleged  defendants, 
or  some  of  them,  have  commenced  suits  at  law  on  notes 
of  complainant,  which  actions  are  now  pending  in  the  com- 
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mon  law  courts,  and  asks  to  have  the  same  enjoined.  The 
bill  also  contains  an  allegation  that  while  most  of  the  notes 
which  complainant  gave,  and  which  represent  the  amounts 
of  the  loans  to  him,  were  made  in  the  names  of  Elizabeth 
A.  French  and  Game  S.  French,  yet,  in  fact,  the  loans  were 
all  made  by  Samuel  A.  French,  using  the  names  of  his  wife 
and  son  for  the  purpose  of  having  their  names  appear  as 
payees.  A  principal  ground  of  relief  is,  that  defendants 
"claim  that  they  are  entitled  to  receive  for  the  sums  so 
loaned  an  illegal  and  usurious  interest,  at  five  per  cent  a 
month,  compounded,"  and  that  complainant  is  not  entitled 
to  have  the  payments  made  to-  them  credited  on  his  notes  as 
payments  of  either  principal  or  legal  interest  thereon.  The 
prayer  of  the  original  and  amended  bills  is,  that  an  injunc- 
tion issue,  restraining  defendants  from  taking  judgments  on 
any  of  complainant's  notes,  or  from  taking  any  other  steps 
to  collect  the  same ;  that  an  account  may  be  taken,  and  for 
a  decree  against  defendants  for  any  sum  that  may  be  found 
to  be  due  to  complainant.  The  answer  of  defendants  to  the 
original  and  amended  bills  contains  a  general  denial  of  the 
principal  allegations,  as  respects  usury  in  the  transactions 
between  the  parties,  either  in  the  original  inception  of  the 
indebtedness,  or  in  reserving  usurious  interest  thereon  after 
the  making  of  the  notes.  On  the  filing  of  her  answer,  Eliza- 
beth A.  French  filed  a  cross-bill,  in  which  she  gives  a  full 
and  specific  account  of  all  the  dealings  between  the  parties, 
and  a  full  description  of  the  collaterals  taken  to  secure  her 
and  the  other  defendants.  The  prayer  of  her  cross-bill  is, 
that  an  account  may  be  taken  of  the  amount  due  on  the 
notes  of  complainant ;  that  a  receiver  be  appointed,  with  the 
usual  powers ;  that  the  collaterals  pledged  for  the  indebted- 
ness of  complainant  be  collected  and  sold,  under  the  direc- 
tion of  the  court,  unless  defendant,  Gibbs,  shall  pay  her  in 
a  short  time,  to  be  fixed  by  the  court,  whatever  amount  shall 
be  found  to  be  due  her.     To  the  cross-bill  defendant,  Gibbs, 
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filed  an  answer,  admitting  that  complainant  in  the  cross-bill 
held  his  notes  as  stated  in  her  bill,  but  averring,  as  he  did  in 
his  amended  bill,  that  such  notes,  with  legal  interest,  had 
been  fully  paid,  and  that  he  was  not  then  indebted  to  her  in 
any  sum,  and  that  on  an  accounting  it  will  be  found  she 
and  the  other  defendants  to  his  bill  are  indebted  to  him  in  a 
large  amount.  Eeplications  were  filed  to  all  the  answers, 
and  the  cause  was  submitted  to  the  court  for  hearing  on  the 
evidence  contained  in  the  record.  The  court  found  defend- 
ants reserved  usurious  interest,  in  excess  of  lawful  interest, 
on  all  the  loans  made  to  complainant,  and  that  the  name  of 
Elizabeth  A.  French  was  used  as  payee  in  the  notes,  but  that 
she  had  no  legal  or  equitable  interest  in  the  money  loaned  to 
complainant ;  that  complainant  had  fully  paid  all  sums  of 
money  borrowed  of  defendants,  or  either  of  them,  with  inter- 
est thereon  at  the  rate  of  six  per  cent  per  annum,  and  that 
there  is  nothing  due  defendants,  or  either  of  them,  on  the 
notes  made  by  complainant,  and  thereupon  decreed  that  de- 
fendants deliver  to  complainant  all  the  collaterals  delivered 
to  them  to  secure  his  indebtedness,  and  reconvey  all  real 
estate  conveyed  to  either  of  them  for  the  same  purpose ;  that 
all  of  complainant's  notes  held  by  defendants,  or  either  of 
them,  be  delivered  to  the  clerk  of  the  Superior  Court,  and 
that  all  suits  at  law  pending  on  any  of  such  notes  be  per- 
petually enjoined,  and  that  the  cross-bill  of  Elizabeth  A. 
French  be  dismissed  for  want  of  equity.  That  decree  was 
affirmed  in  the  Appellate  Court,  and  the  unsuccessful  parties 
bring  the  case  to  this  court  on  error. 

Mr.   Edgar  L.   Jayne,   and  Mr.   Henry  Decker,  for  the 
plaintiffs  in  error. 

Messrs.  Bisbee,  Ahrens  &  Hawley,  for  the  defendant  in 
error. 
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Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

Among  the  objections  taken  to  the  present  decree  is  one 
that  there  is  a  variance  between  the  decree  and  the  case  as 
stated  in  the  original  and  amended  bills  in  certain  particular 
findings  of  the  court,  the  argument  being  that  no  such  case  is 
stated  in  complainant's  bill  as  the  court  found  by  its  decree 
from  the  evidence.  Whether  the  objection  is  well  taken  or 
not,  depends  on  the  construction  that  shall  be  given  to  the 
transaction  between  the  parties.  Should  it  be  ascertained 
the  evidence  warranted  the  court  in  treating  the  dealings 
between  the  parties  as  a  single  transaction,  many  of  the  notes 
given  being  simply  renewals  of  the  old  indebtedness,  there 
may  not  be  anything  in  the  objection.  There  might  have 
been  no  usury  reserved  in  the  original  loans  by  any  illegal 
contract,  and  yet  it  might  still  be  true,  as  alleged  in  the  bill, 
that  with  the  actual  payments  of  principal,  and  payments  of 
usurious  interest,  the  original  debt  might  be  fully  paid.  In 
the  view  the  court  takes  of  the  case,  as  it  is  now  presented, 
it  will  not  be  necessary  to  pass  upon  this  question  definitely 
at  this  time.  If  it  shall  appear  on  another  hearing  of  the 
cause  there  is  any  variance  in  the  particulars  suggested,  the 
bill  can  be  readily  amended  upon  such  terms  as  the  court 
may  deem  equitable. 

But  the  objection  most  confidently  insisted  upon  is,  that 
the  findings  of  the  Superior  Court  are  not  warranted  by  the 
testimony.  Although  this  case  has  come  to  this  court  from 
the  Appellate  Court,  as  the  practice  now  is  all  questions  of 
fact  are  open  for  reconsideration  in  chancery  cases,  as  this 
is.  It  is  readily  seen  the  questions  of  fact  discussed  can 
not  be  understandingly  passed  upon  in  the  present  condition 
of  the  record.  The  testimony  is  extremely  contradictory  on 
every  controlling  fact  in  the  case.  Ascertaining  the  facts  in 
such  a  mass  of  contradictory  testimony  would  be  a  severe 
task.    Without  great  labor  it  would  be  impossible  to  ascertain 
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the  amounts  of  money  actually  loaned  to  complainant  by 
defendants,  or  the  amount  of  payments,  either  as  principal 
or  interest,  made  by  complainant  to  defendants.  Other  facts 
having  an  important  bearing  on  the  decision  are  involved  in 
the  same  obscurity,  on  account  of  the  unsatisfactory  character 
of  the  evidence.  The  court  should  have  referred  the  cause 
to  a  master  in  chancery  to  ascertain  the  facts  in  contention 
between  the  parties  on  the  issues  made  by  the  pleadings,  and 
on  the  coming  in  of  the  report,  had  either  party  been  dis- 
satisfied with  the  conclusions  reached,  upon  exceptions  being 
filed  the  questions  made  could  be  readily  determined  by  the 
court.  In  no  other  way  can  the  facts  of  the  case  be  so  readily 
ascertained.  The  testimony  found  in  this  record  is  a  con- 
fused mass,  and  it  is  impossible  for  the  court,  in  any  reason- 
able time,  to  pass  understandingly  on  the  objections  to  the 
findings  of  fact  by  the  court  in  its  decree.  Indeed,  it  is  a 
labor  that  counsel  will  not  be  permitted,  by  stipulation  or 
otherwise,  to  impose  on  an  appellate  court.  It  is  the  appro- 
priate work  of  a  master  in  chancery.  The  rule  of  practice  in 
this  regard  has  been  so  often  declared  by  this  court  it  ought 
to  be  well  understood.  It  is  as  stated  in  Moss  v.  McCall,  75 
111.  190:  "Where  accounts  involve  large  sums  of  money, 
and  the  testimony  as  to  the  rights  of  the  parties  is  conflicting 
and  unsatisfactory,  in  conformity  with  the  rules  of  chancery 
practice  the  cause  must  be  referred  to  a  master  to  render  a 
concise  and  accurate  statement  of  the  accounts,  so  that  the 
same  may  be  readily  comprehended,  and  any  objection  taken 
passed  upon  understandingly.  This  is  the  well  recognized 
and  established  practice  in  all  cases  of  a  complicated  char- 
acter, and  should  have  been  adopted  in  this  case.  (Steere 
v.  Hoagland,  39  111.  264;  Bressler  v.  McCune,  56  id.  475; 
Rinerv.  Touslee,  62  id.  266;  Groch  v.  Sienger,  65  id.  481; 
Dubough  v.  United  States,  7  Pet.  625.)  The  case  in  hand  falls 
precisely  within  the  rule  declared,  and  the  Superior  Court 
should  have  referred  the  cause  to  a  master  in  chancery  to 
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ascertain  the  facts  in  dispute,  on  the  basis  of  an  interlocutory 
decree.  That  must  be  done  before  an  appellate  court  can 
properly  pass  on  the  rights  of  the  parties. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 
the  cause  remanded,  with  directions  to  reverse  the  decree  of 
the  Superior  Court  and  remand  the  cause  for  further  pro- 
ceedings. 

Judgment  reversed. 


The  Coalfield  Coal  Company,  for  use,  etc. 

v. 

Ferdinand  W.  Peck. 

Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Appeals — effect  of  reversal  and  remandment.  The  only  effect  of  a 
judgment  of  this  court  reversing  the  judgment  of  the  Appellate  Court,  and 
remanding  the  case  to  that  court  without  specific  directions,  is  to  render  null 
and  wholly  inoperative  the  decision  of  that  court,  and  to  reinstate  the  case 
before  it  in  the  same  condition  it  was  before  that  court  had  acted  on  it  at  all. 

2.  Same — as  to  rulings  of  Appellate  Courts  on  the  law  and,  the  facts. 
Where  the  Appellate  Court  reverses  a  judgment  of  the  circuit  court  for  a 
supposed  error  of  law  when  the  record  of  the  trial  court  discloses  none, 
the  judgment  of  the  Appellate  Court  will  be  reversed  for  that  reason;  and  if 
the  Appellate  Court  reverses  for  an  error  of  fact,  that  judgment  will  be 
reversed  if  that  court  fails  to  certify,  in  its  final  order,  the  facts  as  found  by 
the  court.  Without  such  finding  of  facts  this  court  can  not  know  whether 
its  judgment  was  warranted  by  its  own  finding  or  not. 

3.  The  Appellate  -Court  being  the  final  arbiter  as  to  the  facts  established 
by  the  evidence  in  a  certain  class  of  cases,  this  court  is  concluded  by  its 
finding  of  the  facts,  and  has  nothing  to  do  with  the  evidence  or  reasons 
which  controlled  that  court  in  arriving  at  its  conclusions  of  fact,  and  so  far 
as  this  court  is  concerned,  it  matters  not  whether  the  evidence  was  much  or 
little,  or  sufficient  or  insufficient. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county;  the  Hon.  F.  Goodspeed,  Judge,  presiding. 
34—105  III. 
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Mr.  H.  L.  Thayer,  for  the  appellant : 

It  is,  in  this  State,  a  well  settled  rule  of  law  that  the  find- 
ing and  judgment  of  a  court  of  last  resort  are  res  judicata  as 
to  all  questions  in  controversy,  including  not  only  such  ques- 
tions as  were  considered,  but  also  those  which  might  have 
been  presented,  considered  and  determined.  Clayes  v.  White, 
S3  111.  540 ;  Reed  v.  West  et  al.  70  id.  479 ;  Ogden  v.  Larabee, 
id.  510 ;  Rising  v.  Can',  id.  596 ;  Kingsbury  v.  Buckner  et  al. 
id.  514;  Cook  v.  Norton,  61  id.  286 ;  Rogers  v.  Higgins,  57  id. 
247;  Hollowbush  v.  McConnell,  12  id.  204;  Semple  v.  Ander- 
son, 4  Gilm.  561 ;  Diversy  v.  Johnson,  93  111.  547 ;  Chicago 
and  St.  Louis  R.  R.  Co.  v.  Holbrook,  92  id.  297 ;  Hough  v. 
Harvey  et  al.  84  id.  308. 

Mr.  S.  W.  Packard,  and  Mr.  George  S.  House,  for  the 
appellee. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court  : 

At  the  October  term,  1877,  of  the  circuit  court  of  Will 
county,  H.  Leroy  Thayer  recovered  a  judgment  against  the 
Coalfield  Coal  Company,  for  $5963.21,  and  costs  of  suit. 
Subsequently,  on  the  25th  of  November,  1878,  the  company, 
in  a  garnishee  proceeding  under  the  8th  section  of  chapter  32, 
of  the  Eevised  Statutes,  entitled  "Corporations,"  recovered  a 
judgment,  for  the  use  of  Thayer,  against  Ferdinand  W.  Peck, 
as  garnishee,  on  account  of  an  alleged  indebtedness  to  the 
company  for  unpaid  subscriptions  to  its  capital  stock,  for  the 
sum  of  $6087.87.  On  appeal  by  Peck  to  the  Appellate  Court 
for  the  Second  District  this  judgment  was  reversed.  The 
company  thereupon  appealed  from  the  judgment  of  the  Ap- 
pellate Court  to  this  court,  where  the  latter  judgment  was 
reversed,  and  the  cause  remanded  without  special  directions 
to  that  court.  (See  Coalfield  Coal  Co.  v.  Peck,  98  111.  139.) 
Peck  filed  a  petition  for  a  rehearing,  which  was  considered  at 
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the  March  term,  1881,  and  this  court,  in  denying  the  rehear- 
ing, then  said,  in  a  per  curiam  opinion : 

"This  is  an  application  by  Peck  for  a  rehearing.  The 
application  must  be  denied.  When  the  case  was  considered, 
we  found  that  the  circuit  court  had  found  the  issues  of  fact 
against  Peck,  and  rendered  judgment  thereon.  The  Appellate 
Court  reversed  this  judgment,  making  no  remanding  order. 
On  examination  of  the  record  of  the  Appellate  Court  we 
found  that  court  did  not  'recite  in  its  final  order  or  judgment 
the  facts  found'  by  that  court.  The  statute  provides,  that 
'if  any  such  final  judgment  of  the  Appellate  Court  shall  be 
made  as  the  result,  wholly  or  in  part,  of  a  finding  of  facts 

*  *  *  different  from  the  finding  of  the  court  from  which 
the  cause  is  brought,  *  *  *  it  shall  be  the  duty  of  such 
Appellate  Court  to  recite,  in  its  final  order,  judgment  or 
decree,  the  facts -as  found.'  In  the  absence  of  such  recital 
this  court  could  not  properly  decide  the  case  upon  the  hypoth- 
esis suggested, — that  the  judgment  of  the  Appellate  Court 
was  founded,  in  any  respect,  upon  a  finding  of  facts  different 
from  the  finding  in  the  court  below.  We  therefore  examined 
the  questions  of  law  found  in  the  record  of  the  circuit  court, 
and  found  no  error  therein.  Finding  no  error  of  law  in  the 
record  of  the  circuit  court,  and  no  error  of  fact  being  shown 
in  the  only  manner  provided  by  law  for  showing  the  same, 
the  judgment  of  the  Appellate  Court  was  necessarily  reversed. 

*  *  *  We  therefore  remand  the  cause  to  the  Appellate 
Court,  without  specific  directions.  If,  when  the  case  comes 
before  that  court,  the  facts  are  held  by  the  Appellate  Court 
to  be  different  from  the  finding  in  the  circuit  court,  that  court 
may,  of  course,  found  its  judgment  upon  such  different  find- 
ing, and  the  facts  so  found  in  such  case  must  be  recited  in 
the  judgment.  If  the  facts  be  found  by  the  Appellate  Court 
in  accord  with  the  finding  in  the  circuit  court,  in  such  case 
the  judgment  of  the  circuit  court  should,  of  course,  be 
affirmed  by  the  Appellate  Court." 
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The  cause  having  been  thus  remanded,  the  Appellate  Court, 
upon  a  reconsideration  of  it,  again  reversed  the  judgment  of 
the  circuit  court,  and  the  company  has  prosecuted  a  second 
appeal  to  this  court. 

Upon  an  examination  of  the  Appellate  Court  record  it  now 
appears,  from  the  recitals  in  the  judgment  of  that  court,  that 
it  found  the  facts  different  from  the  finding  of  the  circuit 
court,  namely,  that  Peck,  the  garnishee,  was  not  indebted  to 
the  company  on  account  of  subscription  to  its  capital  stock, 
as  set  forth  in  the  affidavit  of  Thayer.  Assuming  the  finding 
of  the  Appellate  Court  upon  this  vital  fact  to  be  true,  as  we 
are  bound  to  do,  it  is  clear  the  judgment  of  the  circuit  court 
was  properly  reversed,  for  the  whole  garnishee  proceeding 
was  based  upon  the  assumption  Peck  was  indebted  to  the 
company,  and  it  being  now  conclusively  settled,  by  the  specific 
finding  of  the  Appellate  Court,  that  this  assumption  was  and 
is  unfounded,  it  irresistibly  follows,  however  the  case  may  be 
in  every  other  respect,  the  action  against  Peck  can  not  be 
maintained. 

Counsel  for  appellant,  however,  seems  to  think  that  this 
and  all  other  questions  affecting  the  merits  of  the  controversy 
were  foreclosed  and  settled  adversely  to  appellee  by  the  re- 
versal by  this  court  of  the  former  judgment  of  the  Appellate 
Court,  and  the  remanding  of  the  cause  without  specific  direc- 
tions, as  heretofore  stated.  This  is  clearly  a  misapprehen- 
sion. The  only  effect  of  the  reversal  and  remanding  order 
was  to  annul  and  render  wholly  inoperative  the  decision  of 
the  Appellate  Court,  and  reinstate  the  case  before  it  in  the 
same  condition  it  was  before  that  court  had  acted  on  it  at  all. 
Upon  the  record  then  before  us  not  perceiving  any  error  of 
law  in  the  proceedings  before  the  circuit  court,  and  no  finding 
.of  facts  by  the  Appellate  Court  having  been  certified  to  this 
court,  we  were  unable  to  determine  whether  the  judgment  of 
the  circuit  court  had  been  reversed  for  some  supposed  error 
of  law  or  upon  an  error  of  fact.     If  for  a  supposed  error  of 
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law,  when  the  record  of  the  proceedings  in  the  circuit  court 
disclosed  none,  the  judgment  of  the  Appellate  Court  should 
have  been  reversed  for  that  reason.  If  for  an  error  of  fact, 
the  judgment  should  have  been  reversed,  for  the  reason  the 
Appellate  Court  failed  to  certify,  in  its  final  order  or  judg- 
ment, the  facts  as  found  by  that  court,  for  without  such 
certificate  of  its  rinding  this  court  could  not  know  whether 
its  judgment  was  warranted  by  its  own  finding  of  the  facts, 
or  not.  So,  under  the  circumstances,  the  judgment  of  the 
Appellate  Court,  upon  either  hypothesis,  was  properly  re- 
versed. But  as  already  shown,  such  reversal  did  not,  under 
the  circumstances  stated,  preclude  the  Appellate  Court  from 
reconsidering  the  case  in  the  same  manner  as  if  the  case  was 
before  it  for  the  first  time. 

It  is  also  urged  with  great  persistency,  there  were  no  con- 
troverted questions  of  fact  in  this  case.  This  is  also  a  clear 
misapprehension.  The  whole  case  turned  upon  a  single 
question  of  fact,  namely,  whether  Peck  had  paid  his  sub- 
scription to  the  capital  stock  of  the  company.  This  was  the 
vital  issue  in  the  case,  and  the  Appellate  Court  has  specific- 
ally found  this  issue  of  fact  in  favor  of  the  appellee. 

But  it  is  said  there  is  no  controversy  about  the  evidence, 
and  that  the  same,  as  it  appears  in  the  record,  is  not  suffi- 
cient to  show  such  payment.  So  far  as  this  court  is  con- 
cerned, it  does  not  matter  whether  the  evidence  was  much 
or  little,  sufficient  or  insufficient.  It  is  the  finding  of  the 
Appellate  Court  upon  the  issue  of  fact  with  which  we  have 
to  deal,  and  not  the  evidence  or  reasons  which  controlled 
that  court  in  arriving  at  its  conclusion. 

All  questions  relating  to  the  sufficiency  of  the  testimony, 
or  to  the  alleged  conspiracy,  collusion  and  fraud,  which  have 
been  pressed  upon  our  attention  with  so  much  earnestness 
and  zeal,  were  highly  appropriate  for  the  consideration  of 
the  Appellate  Court,  which,  by  law,  is  made  the  final  arbiter 
of  such  matters ;    but  this  court  clearly  has   nothing  to  do 
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with  them.     The  construction  which  we  now  give  the  statute 
relating  to  this  subject  has  been  so  often  repeated  in  the 
previous  decisions  of  this  court,  it  is  difficult  to  perceive  how 
there  can  be  any  misapprehension  with  respect  to  it. 
The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


Albert  Harzfeld  et  al. 

v. 

Edward  W.  Converse  et  al. 

Filed  at  Ottawa  January  31,  1883 — Rehearing  denied  March  Term,  1883. 

1.  Appeals — evidence  of  grounds  of  decision  of  Appellate  Court.  Upon 
an  appeal  from  an  appellate  court  the  opinion  of  that  court  can  not  be  looked 
into  to  ascertain  what  that  court  decided.  It  must  appear  from  the  judgment 
or  final  order  of  the  court. 

2.  Same — reversal,  when  a  final  judgment.  The  judgment  of  the  Appel- 
late Court  reversing  the  judgment  of  the  trial  court  will  be  treated  as  a  final 
judgment  on  the  merits,  independently  of  any  action  or  ruling  of  the  latter 
court  on  the  trial  of  the  case. 

3.  Same — only  from  final  judgments.  No  appeal  will  lie  to  this  court 
from  a  judgment  of  the  Appellate  Court  merely  reversing  the  judgment  of  the 
trial  court,  unless  it  is  a  final  one,  disposing  of  the  case  on  its  merits.  The 
Appellate  Court  may  render  final  judgment  on  appeal  or  error,  and  cause 
execution  to  be  issued  thereon. 

4.  Same— facts  found  by  the  Appellate  Court  are  conclusive.  Where  the 
Appellate  Court  finds  the  facts  in  an  ordinary  suit  at  law,  upon  which  it 
bases  its  final  judgment,  this  court  is  precluded  by  the  statute  from  finding 
them  otherwise,  and  will  not  consider  any  questions  of  law  that  may  arise  on 
a  different  state  of  facts. 

5.  Kescission — purchaser  must  rescind  in  toto,  or  not  at  all.  A  party 
will  not  be  permitted  to  affirm  a  contract  in  part,  and  rescind  as  to  the  resi- 
due. If  he  rescinds  at  all,  he  must  do  so  in  toto.  The  opposite  party  must 
be  placed  in  as  good  a  condition  as  he  was  before  the  sale  by  a  return  of  the 
property  purchased,  unless  it  is  entirely  worthless. 

6.  Where  the  plaintiff,  in  an  action  to  recover  back  a  portion  of  the  pur- 
chase price  of  certain  goods,  had  purchased  of  the  defendant  six  cases  of 
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beavers  under  an  entire  contract,  and  upon  receiving  the  same  made  no 
objection  to  any  part  of  them,  and  did  not,  before  suit,  offer  to  return  to  the 
defendant  all  the  goods,  but  confined  his  offer  to  return  to  a  portion,  and 
expressly  elected  to  retain  the  other  part,  it  was  held,  that  the  plaintiff  could 
not  recover,  in  an  action  for  money  had  and  received,  the  price  of  the  goods 
objected  to. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of  Cook 
county ;  the  Hon.  Elliott  Anthony,  Judge,  presiding. 

Messrs.  Flower,  Kemy  &  Gregory,  for  the  appellants : 

In  the  case  of  an  executory  contract  of  purchase  of  goods, 
or  purchase  by  sample,  the  rejection  of  articles  not  answer- 
ing to  the  terms  of  the  contract  does  not  stand  upon  the 
ground  of  rescission,  nor  does  the  right  to  return  the  goods 
depend  upon  a  warranty.    Mansfield  v.  Trigg,  113  Mass.  350. 

In  a  sale  with  warranty  the  seller  sells  a  certain  article, 
and  warrants  its  quality.  In  an  executory  contract  to  sell, 
he  agrees  to  furnish  articles  of  a  certain  quality.  Unless  he 
does  so,  the  purchaser  is  not  bound  to  receive  them.  Hub- 
hard  v.  George,  49  111.  275. 

The  right  to  reject  must  be  exercised  before  the  title  to 
the  goods  tendered  has  passed.  After  the  goods  have  been 
accepted,  or  a  reasonable  time  has  elapsed  after  delivery  for 
the  purchaser  to  inspect,  no  right  of  rejection  will  exist,  even 
though  the  goods  are  not  such  as  were  contracted  for.  Doane 
v.  Dunham,  65  111.  512. 

In  a  case  of  this  kind,  where  the  purchaser  is  not  held  to 
a  rescission,  but  to  a  mere  rejection,  a  notice  that  the  pur- 
chaser holds  the  goods  subject  to  the  seller's  order,  or  an 
offer  to  return,  is  sufficient,  and  actual  return  is  not  required 
to  maintain  an  action  to  recover  back  the  price  paid  for  the 
goods  not  accepted,  as  not  being  such  as  the  contract  requires. 
Doane  v.  Dunham,  65  111.  512;  Ellis  v.  Roche,  73  id.  280; 
Grimoldby  v.  Wells,  L.  K.  10  C.  P.  391;  Lucy  v.  Mowflet,  5 
H.  &  N.  233. 
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Messrs.  McCagg  &  Culver,  for  the  appellees : 
The  goods  not  having  been  returned  to  the  appellees  in 
New  York,  or  offered  to  be  returned  to  them  there,  appellants 
were  not  entitled  to  recover  the  purchase  money  in  this  form 
of  action,  based  upon  a  rescission  of  the  contract.  A  rescis- 
sion of  a  contract  must  be  in  toto,  and  the  other  party  placed 
in  statu  quo.  Buchenau  v.  Homey,  12  111.  336 ;  Downer  v. 
Smith,  32  Vt.  1 ;  Tisdale  v.  Buckmore,  33  Maine,  461 ;  Kimball 
v.  Cunningham,  4  Mass.  504;  Conner  v.  Henderson,  15  id. 
319 ;  Norton  v.  Young,  3  Greenlf.  30 ;  Carter  v.  Walker,  2 
Eich.  (S.  C.)  L.  40;  1  Chitty's  Pleading,  355;  Stevens  v. 
Lyford,  7  N.  H.  360;  Wolf  v.  Dietzsch,  75  111.  205. 

But  the  goods,  in  fact,  were  of  the  kind  and  quality  pur- 
chased by  appellants'  agent,  and  they  have  no  just  ground 
of  complaint  in  any  form  of  action. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

Originally,  this  action  was  commenced  in  attachment,  by 
Albert  Harzfeld  and  others,  against  Edward  W.  Converse 
and  others,  and  the  writ  served  on  garnishees.  A  declara- 
tion in  assumpsit,  containing  only  the  common  counts,  was 
filed,  and  by  agreement  of  parties  the  persons  served  as  gar- 
nishees were  discharged,  and  defendants  filed  a  plea  of  the 
general  issue.  On  the  trial  in  the  Superior  Court  plaintiffs 
obtained  a  verdict  for  $1997.56.  A  motion  for  a  new  trial 
was  made  by  defendants.  Before  that  motion  was  decided, 
plaintiffs  remitted  from  the  verdict  in  their  favor  the  sum 
of  $317.72,  and  thereupon  the  court  overruled  the  motion 
for  a  new  trial,  and  rendered  judgment  on  the  verdict  for 
$1679.84.  That  judgment,  on  the  appeal  of  defendants,  was 
reversed  by  the  Appellate  Court,  and  the  cause  remanded 
to  the  Superior  Court,  "for  such  other  and  further  proceed- 
ings as  to  law  and  justice  shall  appertain."  Afterwards, 
on  motion  of  plaintiffs,  and  without  objection  from  defend- 
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ants,  the  Appellate  Court  struck  out  the  remanding  order  in 
their  judgment  previously  rendered,  and  after  rinding  certain 
facts,  to  be  incorporated  in  its  judgment  and  final  order, 
as  amended,  allowed  plaintiffs'  motion  for  an  appeal  to  the 
Supreme  Court,  on  giving  the  usual  bond  in  a  sum  fixed  by 
the  court,  which  was  done. 

The  errors  assigned  in  this  court  are :  First,  the  Appel- 
late Court  erred  in  holding  the  third  instruction  given  for  the 
plaintiffs  in  the  circuit  court  to  be  erroneous ;  second,  the 
Appellate  Court  erred  in  holding  plaintiffs  were  prevented 
from  rejecting  the  five  cases  of  beavers  inferior  to  sample, 
because  they  had  previously  accepted  one  case  as  up  to 
sample ;  and  third,  that  the  court  erred  in  reversing  the 
judgment  of  the  Superior  Court.  There  is  nothing  in  this 
record,  as  it  comes  before  this  court,  that  shows  the  Appellate 
Court  held  the  third  instruction  given  for  plaintiffs  in  the 
trial  court  was  erroneous.  Nor  is  there  anything  that  shows 
that  court  held,  as  a  matter  of  law,  that  plaintiffs  were  pre- 
vented from  rejecting  five  cases  of  beavers  inferior  to  sample, 
because  they  had  previously  accepted  one  case  as  up  to 
sample.  According  to  the  decision  of  this  court  in  Coalfield 
Coal  Co.  v.  Peck,  98  111.  139,  the  opinion  of  the  Appellate 
Court  may  not  be  looked  into  to  ascertain  what  that  court 
decided.  It  must  appear  from  the  judgment  or  final  order 
of  the  court.  It  is  therefore  clear,  that  on  this  appeal  all 
that  can  be  considered  is  the  third  error  of  the  series, — that 
is,  did  the  Appellate  Court  err  in  reversing  the  judgment  of 
the  Superior  Court. 

The  action  of  the  Appellate  Court  in  refusing  to  remand 
the  cause  must  be  treated  as  in  effect  rendering  a  final  judg- 
ment in  that  court  on  the  merits  of  the  case,  independently 
of  any  action  or  ruling  of  the  Superior  Court  on  the  trial  of 
the  case, — otherwise  there  could  be  no  appeal  from  its  deci- 
sion. If  it  were  merely  a  judgment  of  reversal,  and  not  a 
final  judgment,  in  the  sense  that  term  is  used  in  the  statute, 
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it  is  plain  no  appeal  would  lie  to  this  court.  Under  the 
Practice  act,  the  Appellate  Court,  in  cases  of  appeal  or  writ 
of  error,  may  render  final  judgment,  and  cause  execution  to 
be  issued.  Unless  that  was  done  in  this  case  no  appeal 
would  lie,  and  as  the  parties  themselves  have  treated  the 
judgment  of  the  Appellate  Court  as  final,  this  court  may  so 
regard  it. 

It  will  be  seen  the  Appellate  Court  found  the  facts  in  the 
case  to  be  as  follows:  "That  the  contract  of  sale  and  pur- 
chase of  the  goods  in  question,  the  purchase  price  of  which 
plaintiffs  sought  to  recover  back  as  money  had  and  received 
by  defendants  to  the  use  of  plaintiffs,  was  an  entire  contract 
for  six  cases  of  beavers,  and  further  find  as  a  fact  that  plain- 
tiffs, after  receiving  said  goods  upon  such  contract,  did  not 
object  to  all  of  them  as  not  being  of  the  kind  or  quality  con- 
tracted for,  and  further  find  as  a  fact  that  plaintiffs,  at  no 
time  between  that  of  the  delivery  to  them  of  said  goods  and 
the  commencement  of  this  suit,  offered  to  return  to  defend- 
ants all  of  said  goods,  but  that  they  confined  their  offer  to 
return  to  only  a  portion  of  the  goods,  and  that  they  expressly 
elected  to  return  a  portion  of  said  goods. "  The  context  shows 
the  word  "return,"  as  last  written  in  the  transcript  of  the 
final  order  of  the  court,  must  have  been  inadvertently  written 
for  "retain,"  and  it  will  be  regarded  as  if  written  "retain." 
It  is  apparent  the  only  error  that  can  be  considered  on  the 
present  appeal  is,  whether  the  Appellate  Court  erred  in  ren- 
dering final  judgment  for  defendants,  on  the  facts  as  that 
court  found  them  to  be.  It  is  unnecessary  to  say  more  than 
that  the  statute  forbids,  in  cases  of  this  kind,  any  assignment 
of  error  that  will  call  in  question  the  finding  of  the  inferior  or 
Appellate  Court  on  controverted  questions  of  fact.  Assuming, 
then,  as  must  be  done,  the  facts  to  be  as  the  Appellate  Court 
has  found  them  to  be,  the  correctness  of  the  judgment  of  that 
court  can  not  be  seriously  questioned.  The  rule  of  law  is  as 
well  settled  as  any  can  be,  that  a  party  will  not  be  permitted 
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to  affirm  a  contract  in  part,  and  rescind  as  to  the  residue. 
If  lie  rescinds  at  all,  he  must  do  so  in  toto.  The  opposite 
party  must  be  placed  in  as  good  a  position  as  he  was  before 
the  sale,  by  a  return  of  the  property  purchased,  unless  it  is 
entirely  worthless.  (Wolf  v.  Dietzsch,  75  111.  205.)  The  facts 
as  found  by  the  Appellate  Court  bring  the  case  precisely 
within  the  principle  of  the  case  cited  and  other  cases  in  this 
court.  It  was  found  plaintiffs  purchased  of  defendants  six 
cases  of  beavers  under  an  entire  contract ;  that  after  receiv- 
ing the  goods  no  objection  was  made  to  a  part  of  them,  and 
no  offer  was  made,  before  the  commencement  of  this  suit  to 
recover  back  the  purchase  price  paid  for  the  same,  to  return 
to  defendants  all  the  goods,  but  they  confined  their  offer  to  a 
portion,  and  expressly  elected  to  retain  a  part  of  the  goods. 
That  they  could  not  do.  The  law  is,  as  has  been  seen,  if 
they  undertook  to  rescind  an  entire  contract,  they  must  do  it 
in  toto,  if  at  all. 

Counsel  insist  the  evidence  given  on  the  trial  proves  the 
goods  in  question  were  bought  for  plaintiffs  on  examination 
of  a  case  of  goods  on  sample,  and  from  that  case  as  a  sample 
bought  the  six  cases  of  beavers  involved  in  this  litigation ; 
that  one  of  the  cases  was  immediately  shipped  to  them,  and 
was  received  and  accepted  by  them  as  in  part  fulfillment  of 
the  contract,  but  by  agreement  the  other  five  cases  were  not 
shipped  J^o  them,  or  in  any  manner  set  apart  for  them,  until 
some  three  months  after  the  date  of  the  purchase  ;  that  upon 
their  receipt  they  were  found  to  be  an  inferior  lot  of  goods, 
and  that  plaintiffs  wrote  to  defendants  expressly  rejecting  the 
goods,  and  advising  them  the  goods  were  held  subject  to 
defendants'  disposition.  Upon  that  state  of  facts  counsel 
base  their  principal  argument, — that  by  accepting  one  case 
of  beavers  delivered  to  them  at  the  time  of  the  sale,  they 
were  not  thereby  precluded  from  rejecting  the  other  five  cases 
shipped  to  them  some  three  months  after  the  original  pur- 
chase, and  that  were  not  equal  to  the  sample.     The  dim- 
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culty  does  not  lie  so  much  in  the  argument  on  this  branch 
of  the  case  as  it  does  as  to  the  facts  upon  which  it  is  based. 
The  Appellate  Court  found  the  facts,  on  which  is  based  its 
final  judgment,  to  be  very  different  from  what  counsel  assume 
them  to  be,  and  this  court,  under  the  statute,  is  not  at  liberty 
to  find  them  to  be  other  or  different  from  what  they  are  stated 
to  be  in  the  judgment  or  final  order  of  the  Appellate  Court. 
The  provision  of  the  statute  in  that  respect  is  imperative, 
and  may  not  be  disregarded.  It  is  therefore  wholly  unneces- 
sary to  enter  upon  any  consideration  of  the  questions  of  law, 
so  elaborately  discussed  by  counsel,  that  are  supposed  to 
arise  on  a  state  of  facts  other  or  different  from  those  incor- 
porated in  the  judgment  or  final  order  of  the  Appellate  Court, 
and  it  will  not  be  done. 

Whether  this  court  is  satisfied  or  not  with  the  judgment  of 
the  Appellate  Court,  no  question  arises  that  can  be  reviewed 
on  this  appeal.  On  the  facts  as  found  and  incorporated  in  the 
judgment  or  final  order  of  the  Appellate  Court  the  law  is  so 
manifestly  with  defendants,  it  can  not  be  a  matter  of  dispute. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 


H.  Leroy  Thayer 

v. 

The  Wilmington  Star  Mining  Company  of  Coal  City  et  al. 

Filed  at  Ottawa  November  23,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Party  complainant  —  in  bill  for  specific  performance.  A  bill  for 
specific  performance  of  a  contract  for  the  sale  of  real  estate  was  filed  by  the 
assignee  of  the  contract,  a  corporation,  after  its  assets  and  property  were 
placed  in  the  hands  of  a  receiver.  The  defendant  filed  his  cross-bill,  making 
the  receiver  a  party,  and  the  cause  proceeded. to  a  hearing  on  both  bills: 
Held,  that  inasmuch  as  the  receiver  was  made  a  party,  the  defendant  had  no 
substantial  cause  to  complain  that  the  suit  was  not  brought  in  the  name  of  the 
receiver. 
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2.  Contract — acts  amounting  to  waiver  of  right  to  declare  a  forfeiture. 
Where  a  contract  for  the  sale  of  land  makes  the  time  of  payment  of  the 
essence  thereof,  the  vendor  may  insist  on  a  forfeiture  for  n  on -performance 
by  the  vendee  or  his  assignee  at  the  proper  time;  but  this  is  also  a  right  he 
may  waive,  so  as  to  be  thereafter  held  to  a  specific  performance.  So  where, 
after  default  of  payment,  the  vendor  acquiesces  in  the  laches  of  the  vendee, 
and  treats  the  contract  as  still  subsisting,  by  applying  for  payment,  and  par- 
ticipates in  having  a  receiver  appointed  for  the  vendee,  praying  in  his  petition 
that  the  receiver  be  required  to  pay  him  the  sum  due,  he  thereby  waives  his 
right  of  forfeiture,  and  can  not  afterwards  insist  on  it  without  giving  reason- 
able notice  of  his  intention  to  do  so,  and  a  tender  of  the  sum  due  on  the  day 
of  such  notice  will  protect  the  equitable  rights  of  the  vendee. 

3.  Same—  right  of  vendor  to  performance  of  covenant  as  affecting  his 
interest.  The  purchaser  of  coal  land  covenanted  with  the  vendor,  not  only 
to  make  certain  payments,  but  also  to  cause  to  be  built  within  a  given  time 
a  railroad  track  from  a  town  near  the  land,  to  intersect  another  railroad,  and 
erect  at  the  town  a  freight  and  passenger  depot,  and  it  appeared  the  cost  of 
this  was  largely  in  excess  of  the  price  to  be  paid  for  the  land,  and  that  the 
vendor  was  still  the  owner  of  other  coal  land  in  the  vicinity  of  the  town, 
which  would  be  enhanced  in  value  by  the  construction  of  the  railroad:  Held, 
that  the  covenant  to  build  the  railroad  was  not  only  as  a  security  for  the  pay- 
ment of  the  purchase  money  by  increasing  the  value  of  the  land  sold,  which 
stood  bound  for  its  payment,  but  also  an  essential  part  of  the  consideration 
for  the  sale  as  enhancing  the  value  of  the  vendor's  other  land,  and  that  a 
specific  performance  of  the  contract  to  convey  would  not  be  decreed  except 
on  requiring  such  road  to  be  constructed  within  a  given  time,  as  well  as  the 
payment  of  the  moneys  agreed  to  be  paid. 

4.  Same — contract  construed  as  to  debts  to  be  paid  as  part  of  price  of 
sale.  In  a  contract  for  the  sale  of  coal  land  the  purchaser  agreed  to  pay  the 
vendor  a  certain  sum,  and  to  pay  all  liens  and  incumbrances  on  the  land, 
including  a  mortgage  thereon  securing  certain  notes  payable  to  the  vendor, 
which  were  to  be  paid  within  three  years.  The  vendor  had,  previous  to  the 
sale,  parted  with  four  of  these  notes,  two  of  them  then  being  in  the  hands  of 
the  purchaser  and  the  others  in  the  hands  of  a  third  person,  as  collateral 
security  for  an  indebtedness  of  the  purchaser.  After  the  sale  the  purchaser 
delivered  the  two  notes  in .  his  hands  to  the  vendor,  and  he  afterwards 
acquired  the  other  two  by  paying  the  sum  for  which  they  were  pledged:  Held, 
that  the  purchaser  or  his  assignee  was  bound  to  pay  such  four  notes,  as  well 
as  the  others,  before  he  was  entitled  to  a  specific  performance  of  the  contract 
of  sale. 

5.  Interest — when  allowed  on  interest.  While  it  is  true  that  compound 
interest  will  not  be  allowed  in  the  absence  of  an  agreement  to  pay  it,  yet, 
after  interest  has  become  due,  it  may,  by  agreement  of  the  parties,  be  turned 
into  the  principal,  and  be  made  to  bear  interest  for  delay  of  payment,  and 
the  agreement  enforced. 
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6.  Specific  pebformance — when  error  to  decree  sale  of  property  sold 
for  the  purchase  price.  On  bill  by  the  purchaser  of  land  for  a  specific  per- 
formance of  the  contract  of  sale,  which  makes  the  time  of  payment  essential, 
and  provides  for  a  forfeiture  for  non-payment  on  the  day  named,  the  forfeit- 
ure having  been  waived,  it  is  error  in  decreeing  the  relief  sought  to  require 
a  sale  of  the  land  for  the  payment  of  the  unpaid  purchase  money.  The  decree 
should  find  the  sum  due,  and  require  its  payment  to  the  vendor  by  a  short 
day,  and  on  default  of  such  payment  declare  all  the  rights  and  interest  of  the 
purchaser  extinguished;  and  where  the  purchaser  has  agreed  to  build  a  rail- 
road, which  is  of  interest  to  the  vendor,  as  a  part  of  the  consideration  for  the 
sale,  he  should  be  required  to  do  so  within  a  short  time  (sixty  days)  as  a  con- 
dition precedent  to  his  obtaining  a  deed,  or  lose  all  his  rights  under  the  pur- 
chase. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Grundy  county;  the  Hon.  Josiah  McKoberts,  Judge,  pre- 
siding. 

The  original  bill  filed  in  this  case  by  the  Wilmington  Star 
Mining  Company  of  Coal  City,  a  corporation,  seeks  to  com- 
pel the  specific  performance  of  a  contract  in  relation  to  the 
sale  of  certain  real  estate  therein  described,  situate  in  Grundy 
county,  in  this  State.  The  contract  is  in  writing,  and  was 
executed  by  H.  Leroy  Thayer  and  Charles  II.  Goold,  as 
parties  of  the  first  part,  and  one  Ira  F.  Benson,  as  party  of 
the  second  part,  and  bears  date  October  3,  1876.  Shortly 
after  the  execution  of  the  contract,  in  November,  1876,  it 
was  assigned  by  Benson  to  the  Wilmington  Star  Mining  Com- 
pany of  Coal  City,  and  thereupon  the  latter  took  possession 
of  the  premises,  and  from  that  time,  either  by  its  agents  or 
its  receiver,  has  been  in  possession  thereof,  taking  out  large 
quantities  of  coal,  greatly  exceeding  in  value  all  payments 
made  on  the  contract  and  all  expenditures  made  otherwise, 
of  whatever  kind. 

By  the  terms  of  the  contract  Benson  was  to  pay  Thayer 
and  Goold  each  the  sum  of  $4300,  with  interest  at  eight  per 
cent  per  annum,  in  three  years  after  the  date  of  the  contract, 
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interest  payable  semi-annually ;  and  Benson  also  assumed  to 
pay  two  mortgages  on  a  portion  of  the  real  estate,  each  made 
to  secure  the  sum  of  $12,500,  with  interest  at  ten  per  cent 
per  annum,  bearing  date  April  1,  1875,  the  notes  thereby 
secured  being  due  in  one,  two  and  three  years  from  date, 
interest  payable  annually,  the  two  mortgages  and  the  notes 
having  been  executed  by  the  Coalfield  Coal  Company,  and 
respectively  given  to  Thayer  and  Goold.  Benson  also  agreed 
to  save  Thayer  and  Goold  harmless  from  all  loss  on  account 
of  certain  other  liens  and  incumbrances  existing  upon  the 
premises,  and  pay  the  interest  thereon  as  the  same  should 
mature,  which  were  prior  to  Thayer  and  Goold's  mortgages. 
Benson  further  covenanted  to  cause  to  be  built,  within  six 
months  from  the  date  of  the  contract,  a  steam  railroad  track 
from  Coal  City,  to  intersect  the  Chicago  and  Alton  railroad 
at  or  near  Mason  .creek,  and  cause  to  be  erected  a  freight  and 
passenger  depot  at  Coal  City,  and  also  to  pay  a  royalty  of 
ten  cents  per  ton  on  all  coal  mined,  payable  monthly, — the 
principal  sums  secured  by  said  mortgages  of  Thayer  and 
Goold  to  be  paid  within  three  years  from  the  date  of  the 
contract.  The  lands  embraced  in  the  contract, — being  some 
nine  hundred  and  sixty  acres, — are  coal  lands,  and  had  a 
mining  shaft  located  thereon,  with  appliances  for  mining  coal, 
when  the  contract  was  executed.  The  amounts  to  be  paid 
Thayer  and  Goold  became  due  and  payable  October  1,  1879. 
The  bill  was  filed  May  6,  1880,  against  Thayer,  it  alleging 
that  Goold  had  assigned  all  his  interest  in  the  contract  and 
lands  to  Bacon  Wheeler  and  Isabella  Clark,  and  that  the 
company  had  made  a  satisfactory  arrangement  with  the 
latter  in  respect  of  the  Goold  part  of  the  contract.  Time 
and  the  prompt  performance  of  every  covenant  and  agree- 
ment are  made  of  the  essence  of  the  contract,  and  it  is  also 
provided  that  Benson  should  forfeit  all  rights  under  the  con- 
tract unless  the  same  should,  in  all  respects,  be  complied 
with  by  Benson  at  the  respective  times  and  in  the  manner 
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therein  declared,  and  should  also  comply  with  all  the  cove- 
nants and  agreements  on  his  part  to  be  performed. 

The  evidence  shows  that  neither  Benson  nor  the  company, 
or  its  receiver,  have  ever  paid  any  portion  of  the  principal 
sums  stipulated  to  be  paid  to  Thayer ;  that  the  interest  on 
the  $4300  has  been  paid  only  to  October  3,  1878,  and  the 
interest  on  the  $12,500  mortgage  held  by  Thayer  has  been 
paid  from  date  of  the  contract  to  April  1,  1878,  and  no  excuse 
is  offered  in  the  bill  for  the  laches  or  failure  to  make  the  pay- 
ments mentioned  in  the  agreement  at  the  times  they  severally 
became  due.  It  alleges,  however,  that  the  amount  due  and 
unpaid  to  Thayer  will  not  exceed  $15,811 ;  that  on  May  5, 
1880,  the  complainant  caused  to  be  tendered  to  Thayer  the 
sum  of  $15,811,  in  full  payment  of  the  amount  his  due,  and 
demanded  a  deed ;  that  Thayer  refused  to  accept  the  amount 
or  make  a  deed,  and  that  complainant  is  ready,  upon  just 
accounting  had,  to  pay,  and  it  offers  to  pay,  to  Thayer,  such 
sum  as  shall  be  found  justly  his  due.  Thayer  filed  a  cross-bill, 
making  the  corporation  and  its  receiver  defendants  thereto, 
setting  up  the  making  of  the  contract,  the  assignment  thereof, 
its  conditions,  amounts  agreed  to  be  paid  thereby,  insisting 
that  the  same  had  been  forfeited  by  reason  of  non-compliance 
with  its  terms,  and  for  failure  to  make  the  payments  at  the 
times  the  same  severally  became  due. 

It  appears  that  in  April,  1878,  upon  a  creditor's  bill  filed 
in  the  circuit  court  of  Will  county,  alleging  insolvency  of  the 
corporation,  Milford  D.  Buchanan  was  appointed  receiver  of 
all  the  property  of  the  company,  and  ever  since  has  been  in 
possession  of  the  real  estate,  and  engaged  in  carrying  on  the 
business  of  the  corporation, — of  mining  and  selling  coal, — 
and  that  in  pursuance  of  an  order  of  the  court  the  company 
executed  to  the  receiver  a  deed  of  all  its  property. 

The  circuit  court  rendered  a  decree  in  favor  of  the  com- 
plainant company,  requiring  it  or  its  receiver,  within  forty-five 
days,  to  pay  Thayer  the  sum  of  $16,794.46,  and  upon  tender 
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thereof  ordering  him  to  convey  to  the  company  the  real  estate 
described  in  the  contract.  It  was  also  decreed,  that  in  case 
of  failure  to  pay  such  sum  within  the  time  limited,  the  master 
in  chancery,  at  the  request  of  Thayer,  might  make  sale  of  the 
interest  of  the  company  in  the  real  estate,  and  from  the  pro- 
ceeds, after  paying  costs,  to  pay  said  sum  to  Thayer.  The 
Appellate  Court  for  the  Second  District  affirmed  the  decree 
on  appeal,  and  Thayer  appealed  to  this  court. 

Messrs.  Olin  &  Phelps,  for  the  appellant : 

That  part  of  the  decree  directing  a  sale  is  bad.  •  Fitzhugh 
v.  Smith,  62  111.  490 ;  Berger  v.  Potter,  32  id.  73 ;  Clark  v. 
Hall,  7  Paige,  382. 

The  decree,  in  fixing  the  sum  to  be  paid  to  Thayer  at 
$16,794.46,  is  for  too  small  a  sum.  Counsel  discussed  the 
evidence  upon  this  question,  fully,  in  the  light  of  the  contract 
of  purchase,  which  provides  that  the  vendee  should  pay  to 
Goold,  (one  of  the  vendors,)  $4300,  and  to  Thayer,  (the  other 
vendor,)  $4300,  and  also  pay  all  incumbrances  on  the  prem- 
ises, including  a  mortgage  to  Thayer  to  secure  $12,500,  and 
one  to  Goold  to  secure  a  like  sum, — "which  several  sums 
secured  by  said  two  mortgages  are  to  be  paid  in  full,  interest 
and  principal,  within  the  time  limited." 

Mr.  E.  C.  Hagar,  and  Mr.  A.  0.  Marshall,  also,  for  the 
appellant : 

The  property  having  been  conveyed  to  the  receiver,  the 
corporation  can  not  maintain  its  bill,  or  demand  a  perform- 
ance of  the  contract.  High  on  Eeceivers,  sees.  201,  316; 
Iglehart  v.  Bierce,  36  111.  133;  Miami  Exjiorting  Co.  v.  Gano, 
13  Ohio,  269.  The  appointment  of  a  receiver  vests  in  him 
all  the  title  to  the  debtor's  property.  High  on  Eeceivers, 
sec.  447 ;  Porter  v.  Williams,  9  N.  Y.  142. 

A  party  must  comply  with  its  terms  before  he  can  ask  for 
specific  performance  of  a  contract.  Stoic  v.  Russell,  36  111. 
35—105  III. 
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18;  Cronk  v.  Trumble,  66  id.  428;  Phelps  v.  Illinois  Central 
R.  R.  Co.  63  id.  468. 

The  time  of  payment  being  made  of  the  essence  of  the 
contract,  appellant's  right  to  a  forfeiture  is  sustained  by  the 
following  cases  :  Doyle  v.  Teas,  4  Scam.  202 ;  Chrisman  v. 
Miller,  21  111.  237;  Milner  v.  Willard,  34  id.  38;  Heckard 
v.  Sayre,  id.  142;  Stow  v.  Russell,  36  id.  18;  Supervisors  v. 
Henneberry,  41  id.  179 ;  Warren  v.  Richmond,  53  id.  52 ; 
Iglehart  v.  Gibson,  56  id.  81 ;  Phelps  v.  Illinois  Central  R.  R. 
Co.  63  id.  468 ;  CronA;  v.  Trumble,  66  id.  427 ;  McCabe  v. 
Crosier,  69  id.  501 ;  £?*m&  v.  Steadman,  70  id.  241 ;  Kimball 
v.  TooA*,  id.  553 ;  5rk  v.  Ott,  101  id.  74. 

The  payment  of  interest  upon  past  due  interest  is  not 
unlawful.  Haworth  v.  Hiding,  87  111.  23 ;  Harper  v.  Ely,  70 
id.  580. 

Mr.  Geo.  S.  House,  for  the  appellees : 

Forfeitures  are  held  odious  in  law,  and  courts  will  not 
search  for  such  construction  of  the  language  as  will  produce 
one.  Hartford  Fire  Ins.  Co.  v.  Walsh,  54  111.  164;  Palmer 
v.  Ford,  70  id.  377. 

The  law  does  not  favor  forfeitures  by  construction,  and 
contracts  providing  therefor  are  strictly  construed.  Bullock 
v.  Goemble,  45  111.  218. 

An  election  to  terminate  a  contract  by  forfeiture  is  essen- 
tial.    Heald  v.  Wright,  75  111.  17. 

A  vendor  may  waive  his  right  to  a  forfeiture  by  his  acts 
treating  the  contract  as  in  force,  so  that  afterwards  the  vendee 
is  entitled  to  notice  before  he  exact  it.  Thayer  v.  Meeker,  86 
111.  470. 

The  corporation  has  the  right  to  secure  and  preserve  its 
assets  for  its  creditors.     The  receiver  is  a  mere  trustee. 

It  was  not  the  original  contract,  and  any  subsequent  one 
to  pay  compound  interest  is  usurious.  Jenkins  v.  Greene- 
baum,  95  111.  24. 
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Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

It  is  first  urged,  that  the  corporation  is  not  the  proper 
party  to  bring  this  suit.  The  record  discloses  that  by  decree 
of  the  Will  county  circuit  court,  of  date  March  15,  1878,  the 
Hon.  Josiah  McEoberts,  judge,  presiding,  Buchanan  was  ap- 
pointed receiver.  The  present  suit  was  in  the  Grundy  county 
circuit  court,  and  heard  before  the  Hon.  Josiah  McEoberts. 
Appellant  filed  his  cross-bill,  making  the  receiver  a  party 
thereto,  and  the  cause  proceeded  to  a  hearing  upon  the  origi- 
nal and  cross-bills.  Under  such  condition  of  the  record,  the 
receiver  being  thus  brought  into  the  cause,  we  do  not  think 
the  objection  should  be  allowed  to  prevail  that  the  suit  was 
not  brought  in  the  name  of  the  receiver,  instead  of  that  of 
the  corporation.  The  cause  thus  proceeding,  there  was  a 
tacit  assent  on  the  part  of  the  receiver  and  the  court  that 
appointed  him,  to  the  suit  being  carried  on  in  the  name  of 
the  corporation.  It  would  be  competent  for  the  court  to  pro- 
tect any  interest  of  the  receiver  in  the  decree  to  be  made,  and 
as  respects  the  defendant,  at  least,  there  would  not  seem  to 
be  any  substantial  cause  of  complaint. 

It  is  insisted  that  appellee  is  not  entitled  to  a  specific  per- 
formance because  it  has  not  performed  on  its  own  part, — that 
the  time  of  performance  was,  by  express  terms,  made  of  the 
essence  of  the  contract,  and  that  in  such  case  there  must 
be  performance  at  the  exact  day.  This  was  a  right  which 
appellant  might  have  insisted  upon  and  stood  by,  and  it  was 
also  a  right  which  he  might  waive.  After  the  default  of 
payment  at  the  time  appointed,  there  was  acquiescence  in 
the  laches  of  the  vendee,  and  appellant  treated  the  contract 
as  still  subsisting.  He,  after  that  time,  applied  for  payment. 
He  participated  in  the  appointment  of  the  receiver  in  the 
case  of  the  creditor's  bill,  and  concurred  in  his  selection, 
upon  the  ground  that  he  would  be  more  likely  to  have  paid 
to  him  his  money  than  if  another  person  suggested  were 
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appointed.  The  record  shows  that  on  February  20,  1880,  in 
the  cause  wherein  the  receiver  was  appointed,  in  the  Will 
county  circuit  court,  appellant  filed  his  petition,  claiming 
that  the  company  was  indebted  to  him  on  this  contract,  and 
after  alleging  the  amount  his  due,  prays  that  the  receiver 
may  account  and  pay  him  the  amount  clue  on  account  of 
royalty  for  coal  mined  under  the  contract,  and  lots  sold,  and 
that  the  receiver  be  directed,  at  an  early  day  named  by  the 
court,  to  pay  him  all  the  money  due  him.  By  these  acts 
appellant  manifested  that  he  did  not  intend  to  rely  upon  his 
right  of  forfeiture,  or  rescinding,  for  any  past  failure  of  per- 
formance, but  was  willing  to  receive  his  money  and  execute 
his  contract,  and  we  are  of  opinion  they  amounted  to  a  waiver 
of  the  right  to  declare  a  forfeiture,  and  insist  upon  time  as 
the  essence  of  the  contract  in  respect  of  any  previous  failure 
of  performance,  and  that  he  could  not  thereafter  exercise 
such  right  without  giving  reasonable  notice  of  his  intent  to 
do  so.  On  May  1,  1880,  appellant  did  declare  a  forfeiture 
of  the  contract  for  non-performance,  and  had  notice  thereof 
filed  for  record  in  Grundy  county,  and  on  May  5,  1880,  deliv- 
ered a  copy  of  the  notice  to  the  secretary  of  the  company, 
and  on  that  same  day  the  company  made  the  tender  above 
mentioned,  as  alleged  in  the  bill.  Under  such  circumstances 
we  think  this  objection  of  non-performance,  as  respects  pay- 
ment, should  not  be  sustained.  See  Chrisman  v.  Miller,  21 
111.  227;  Thayer  v.  Meeker,  86  id.  473;  Webster  v.  French, 
11  id.  254;   Pomeroy  on  Specific  Perform,  sees.  337,  394. 

But  it  is  alleged  that  there  is  an  entire  want  of  performance 
in  the  construction  of  the  railroad.  It  is  true  that  it  is  a 
stipulation  of  the  contract  that  Benson  should  cause  the  rail- 
road to  be  constructed  within  six  months.  Appellee  insists 
that  this  provision  is  solely  for  the  benefit  of  the  property, 
and  for  the  purpose  of  strengthening  it  as  security  for  the 
payment  of  the  purchase  price,  and  so  the  payment  of  the 
money  will  render  the  construction  of  the  road  an  immaterial 
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affair.  The  contract  itself  does  not  show  this.  It  appears 
the  length  of  the  road  would  be  about  six  miles,  and  its  cost 
about  $90,000.  This  would  be  largely  in  excess  of  the  pur- 
chase price,  and  we  may  suppose  the  benefit  to  the  land 
purchased  influenced,  to  a  large  extent,  the  making  of  the 
covenant.  But  the  proof  shows  appellant  to  be  the  owner  of 
a  half  section  of  coal  land  in  the  vicinity,  which  would  be 
enhanced  in  value  by  the  building  of  the  railroad.  It  would 
not  do  to  excuse  the  non-performance  of  this  covenant  on 
the  ground  of  its  being  non-essential.  It  appears  that  there 
was  an  expectation  that  the  Chicago  and  Alton  Kailroad 
Company  would  build  this  railroad,  and  before  the  making 
of  the  contract,  appellee,  with  Benson,  went  to  the  president 
of  that  company  to  ascertain  as  to  that  fact,  and  the  presi- 
dent assured  them  that  the  railroad  company  would  build 
the  road ;  but  on  their  requesting  him  to  sign  a  writing  to 
that  effect,  he  declined,  and  afterward  the  contract  was  made 
with  this  stipulation  in  it :  that  Benson  should  cause  the  road 
to  be  constructed  within  six  months.  It  was  expected  Benson 
would  be  the  contractor  for  the  work.  Appellant  himself 
testified  that  the  Chicago  and  Alton  Kailroad  Company  graded 
a  line  from  Coal  City  down  to  their  track  at  or  near  Mason 
creek,  in  the  fall  of  1880.  Under  these  circumstances  we  are 
satisfied  that  the  railroad  soon  will  be,  if  it  has  not  already 
been,  completed.  Indeed,  appellee's  counsel  asserts,  in  his 
argument,  that  the  road  has  been  constructed,  though  the 
proof  fails  to  show  this.  The  same  waiver  by  conduct,  which 
we  have  noticed,  of  the  payment  of  the  purchase  price  on  the 
day  appointed,  applies  equally,  we  conceive,  to  the  building 
of  the  railroad  within  six  months ;  and  if  it  be  proper  for 
that  reason  to  dispense  with  payment  on  the  day  appointed, 
and  allow  a  brief  time  for  payment  of  the  money,  it  is  in  the 
same  manner  proper  that  there  should  not  be  a  forfeiture 
because  of  not  having  constructed  the  railroad  within  the 
time  limited,  and  to  allow  a  time  for  the  construction  of  it. 
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If  it  be  held  that  appellee  is  entitled  to  a  decree  for  specific 
performance,  it  is  insisted,  then,  that  the  decree  is  for  a  less 
sum  than  the  amount  due  appellant.  In  this  respect  there 
is  evident  error  in  the  decree.  Benson  agreed  to  pay  appel- 
lant the  sum  of  $4300,  and  also  assumed  and  agreed  to  pay 
twelve  notes  running  to  appellant,  eleven  of  them  for  $1000 
each,  and  one  for  $1500,  all  secured  by  mortgage  on  the 
premises  executed,  as  well  as  the  notes,  by  the  Coalfield  Coal 
Company.  There  were  other  incumbrances  on  the  land  which 
Benson  was  to  take  the  land  subject  to.  But  the  language 
in  respect  to  this  mortgage,  and  another  like  it  to  Goold,  is 
peculiar.  By  the  contract  Benson  covenants  to  pay  all  the 
liens  and  incumbrances  on  the  land  of  whatsoever  character, 
including  said  mortgages,  "or  save  and  keep  harmless  said 
parties  of  the  first  part  from  any  and  all  loss,  or  danger  of 
loss,  on  account  of  said  liens  or  incumbrances,  except  the 
said  mortgages,  one  given  to  Charles  H.  Goold  and  one  given 
to  H.  Leroy  Thayer,  as  above  named, — which  several  sums, 
secured  by  said  two  mortgages  last  named,  are  to  be  paid  in 
full,  in  interest  and  principal,  within  the  time  limited, "  (three 
years.)  For  four  of  these  mortgage  notes  to  him,  appellant 
seems  not  to  have  been  allowed  by  the  decree.  The  situation 
with  respect  to  those  four  notes  was,  that  Thayer  had  pre- 
viously parted  with  them,  two  of  which  were  in  the  hands  of 
Benson,  and  the  other  two  in  the  hands  of  third  parties,  held 
as  collateral  security  for  indebtedness  of  Benson. 

The  two  notes  in  the  hands  of  Benson  were  delivered 
by  him  to  Thayer  at  the  time  of  the  execution  of  the  con- 
tract ;  the  two  others  held  as  collateral,  Thayer  subsequently 
acquired  from  the  parties  who  so  held  them,  paying  for  one 
$375,  and  for  the  other  $605.  Appellant  thereafter,  and 
at  the  hearing,  held  these  four  notes,  as  well  as  the  eight 
other  mortgage  notes.  He  was  the  payee  of  the  notes.  The 
covenant  was  express  to  pay  the  sums  represented  by  these 
notes  in  full,  interest  and  principal,  within  the  time  limited, — 
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three  years.  The  two  notes  which  Benson  had  in  hand  and 
had  the  power  to  deliver,  he  did  then  deliver  to  appellant. 
If  Benson  was  not  to  pay  these  mortgage  notes  as  a  part  of 
the  purchase  price,  why  did  he  deliver  them  to  the  appellant, 
the  payee  ?  Why  not  cancel  them,  or  hold  them  in  his  own 
hands  as  evidence  that  he  had,  so  far,  satisfied  the  mort- 
gage ?  Benson  was  the  president  of  this  appellee  corporation. 
Buchanan  was  its  secretary  from  the  date  of  its  organization 
to  the  time  he  was  appointed  receiver.  The  account  books 
of  the  corporation  show  an  indebtedness  to  appellant  for  the 
full  amount  of  all  the  mortgage  notes, — $12,500.  The  offi- 
cers of  the  corporation  repeatedly  admitted  appellant  to  be 
entitled  to  the  entire  sum  covered  by  all  the  twelve  notes. 
Buchanan  rendered  written  statements  showing  that  all  the 
notes  were  owned  by  appellant.  One  of  these  statements 
was  part  of  his  sworn  report  as  receiver,  made  to  the  court 
that  appointed  him,  filed  June  10,  1878.  It  is  a  statement 
of  account  with  H.  L.  Thayer.  The  first  item  reads  :  "April 
3,  1878.  To  one-half  of  $2875,  annual  interest  due  H.  L. 
Thayer  and  C.  H.  Goold,  on  principal  sum  of  $28,750,  at  ten 
per  cent  per  annum,  $1437.50."  This  account  was,  upon 
motion  of  said  receiver,  referred  to  the  master  for  examina- 
tion, and  by  him  reported  to  the  court  as  correct,  and  at  the 
instance  of  the  receiver  it  was  approved  by  the  court.  Said 
principal  sum  of  $28,750  was  made  up  of  all  these  mort- 
gage notes,  of  $12,500  to  Thayer  and  Goold,  each,  and  the 
interest  which  had  accrued  thereon  at  the  date  of  the  con- 
tract,— $1875  on  each  mortgage, — which  interest  Benson  had 
agreed  with  appellant  to  turn  into  principal,  and  pay  ten  per 
cent  interest  on  it.  Another  statement  by  Buchanan  is  enti- 
tled and  dated,  "April  3,  1877.  Due  Thayer  and  Goold," — 
and  then  showing  the  sum  ($1437.50)  obtained  by  multiply- 
ing the  principal  sum  of  $28,750  by  five,  and  which  appears 
to  be  a  computation  of  six  month's  ten  per  cent  interest  on 
$28,750.     This  principal  sum  also  included  all  of  said  mort- 
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gage  notes,  and  said  accrued  interest  to  date  of  contract. 
Each  of  said  accounts  also  showed  to  be  due  appellant  the 
further  principal  sum  of  $4300,  and  interest.  The  books  of 
account  of  the  corporation,  in  evidence,  show  the  debit  side 
of  the  real  estate  account,  as  follows :  "To  bills  payable, 
*  *  *  for  notes  of  the  Coalfield  Coal  Company,  to  H.  L. 
Thayer,  dated  April  1,  1875 :  eleven  notes  for  $1000  each, 
and  one  note  for  $1500."  And  on  the  journal  of  the  com- 
pany appears  the  entry :  "Beal  estate  account,  debtor,  to 
H.  L.  Thayer  and  C.  H.  Goold:  interest  due  them  April  3, 
1877,  on  $28,750,  six  months,  at  ten  per  cent,  $1437.50; 
interest  due  them  April  3,  1877,  on  $8600,  six  months,  at 
eight  per  cent,  $344." 

In  opposition  to  all  this  is  the  testimony  of  Buchanan  that 
he  was  present  at  the  making  of  the  contract,  and  there  was 
an  agreement  that  Thayer  would  induce  Goold  to  join  with 
him  in  the  conveyance  to  Benson  of  certain  lots  in  Coal  City, 
and  would  advance  the  money  to  take  up  the  two  notes 
hypothecated,  in  consideration  of  which  Benson  would  turn 
over  to  Thayer  the  two  notes  held  by  him,  and  also  his  right 
in  the  two  notes  hypothecated ;  and  then,  upon  repayment 
to  Thayer  of  the  money  advanced  to  take  up  the  two  notes 
hypothecated,  with  interest,  the  conveyance  of  the  lots  was 
to  be  delivered  to  Benson,  and  one-half  of  the  four  notes  to 
be  and  belong  to  Benson,  to  be  indorsed  on  the  contract,  or 
otherwise,  as  he  might  direct.  This  testimony,  contradicted 
by  appellant,  or  anything  else  there  may  be  in  the  case,  we 
consider  as  wholly  without  avail  to  overcome  the  other  con- 
clusive evidence  which  has  been  referred  to,  showing  that  all 
the  mortgage  notes,  of  $12,500,  belong  to  appellant,  and  are 
a  just  indebtedness,  to  be  paid  to  him  before  a  specific  execu- 
tion of  the  contract  should  be  enforced. 

Appellant  testified  that  soon  after  the  making  of  the  con- 
tract, an  agreement  was  made  between  him  and  Benson  that 
the   interest  which  had  accrued  on  the  $12,500  mon 
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given  by  the  Coalfield  Coal  Company  to  appellant,  should  be 
considered  as  a  part  of  the  principal  sum,  and  should  bear 
ten  per  cent  interest  from  the  date  of  the  contract,  such 
accrued  interest  amounting  to  $1875.  Appellee  recognized 
and  acted  upon  this  agreement,  setting  this  amount  of  accrued 
interest  down  in  its  books  as  a  part  of  the  principal  sum,  and 
as  bearing  ten  per  cent  interest,  and  made  several  payments 
of  ten  per  cent  interest  upon  it.  It  seems  the  circuit  court 
disallowed  such  payments,  as  being  the  payment  of  compound 
interest,  we  presume.  It  is  true  that  compound  interest  will 
not  be  allowed  in  the  absence  of  an  agreement  to  pay  it ;  but 
after  interest  has  accrued  due,  it  may,  by  agreement  between 
the  parties,  be  turned  into  principal,  and  made  to  bear  inter- 
est for  delay  of  payment.  There  is  sufficient  evidence  that 
such  an  agreement  was  made  in  this  case,  and  we  see  no 
reason  why  it  should  not  be  carried  out.  See  Bishop  Hill 
Colony  v.  Edgerton,  26  111.  54. 

There  was  error  in  decreeing  a  sale  of  the  property.  As 
soon  as  the  amount  due  was  determined  by  the  decree  it 
should  at  once  have  been  paid  to  appellant.  He  should  not 
have  been  subjected  to  the  delay  of  realizing  the  money  from 
a  sale  of  the  land.  This  mode  of  raising  money  by  a  sale 
of  the  land  to  pay  the  purchase  price,  is  not  to  be  permitted 
to  a  vendee.  Suppose  the  land  should  sell  for  less  than  the 
amount  due,  the  vendor  then  would  not  get  the  purchase 
price,  and  he  would  have  been  made  to  part  with-  his  land 
upon  different  terms  than  he  stipulated.  Appellant  should 
not  be  deprived  of  his  land  before  being  paid  the  purchase 
money.  He  was  entitled,  as  before  said,  to  have  payment  of 
it  as  soon  as  the  decree  was  rendered,  and  there  should 'have 
been  given  but  a  very  short  day  to  pay  it,  and  in  default  of 
payment  at  the  day,  all  right  and  interest  of  appellee  or 
Benson  in  the  lands,  under  the  contract,  should  have  been 
forever  extinguished. 
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Further,  appellee  is  not  entitled  to  have  a  specific  perform- 
ance until  there  has  been  performance  of  the  contract  on  its 
own  part  in  respect  of  the  building  of  the  railroad,  as  well  as 
of  the  payment  of  the  purchase  money ;  and  if  the  railroad 
shall  not  have  already  been  constructed,  then  there  should 
be  further  decree  that  unless  the  railroad  should  be  con- 
structed within  a  certain  time,  which  we  fix  at  sixty  days 
after  the  entry  of  the  decree  of  the  circuit  court,  all  appellee's 
and  Benson's  right  and  interest  under  the  contract  in  the 
lands  should  be  forever  extinguished. 

The  judgment  of  the  Appellate  Court  will  be  reversed,  and 

the  cause  remanded  for  further  proceedings  conformable  to 

this  opinion. 

Judgment  reversed. 

Mr.  Justice  Walker  :  I  am  unable  to  concur  in  some  of 
the  rules  announced. 


The  City  of  Chicago 

v. 

Deborah  Stearns. 


Filed  at  Ottawa  September  27,  1882— Rehearing  denied  March  Term,  1883. 

1.  Practice — when  specific  objection  should  be  made.  In  a  suit  against 
a  city  to  recover  for  a  personal  injury  from  a  fall,  on  June  12,  1878,  caused 
by  a  defective  sidewalk,  a  witness  was  asked  if  he  knew  the  condition  of  the 
sidewalk  in  the  month  of  June,  1878,  to  which  the  defendant  made  a  general 
objection,  which  the  court  overruled:  Held,  that  there  was  no  error  in  the 
ruling.  It  was  proper  to  prove  the  condition  of  the  walk  in  the  month  of 
June  prior  to  the  injury,  and  if  the  defendant  desired  to  object  to  evidence 
in  regard  to  its  condition  after  the  accident,  the  objection  should  have  been 
more  definite,  and  confined  to  that  particular  time. 

2.  Negligence—  of  city  in  respect  to  sidewalk — liability.  A  city  will 
not  be  held  liable  for  an  injury  from  a  defective  sidewalk  unless  the  authori- 
ties have  notice  of  the  defective  walk,  or  unless  they  have  notice  of  such 
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facts  and  circumstances  as  would,  by  the  exercise  of  reasonable  diligence, 
lead  a  prudent  person  to  such  knowledge. 

3.  Same — comparative  negligence — statement  of  the  rule.  In  an  action 
based  on  negligence  as  the  cause  of  injury,  the  court  instructed  the  jury, 
that  if  they  found,  from  the  evidence,  "that  the  plaintiff  was  herself  guilty 
of  some  negligence,  but  that  the  defendant  was  guilty  of  gross  negligence, 
contributing  to  such  injury,  and  that  the  plaintiff's  negligence  was  slight  as 
compared  with  the  negligence  of  the  defendant,  still  she  may  be  entitled  to 
recover:"     Held,  that  the  rule  of  comparative  negligence  was  correctly  stated. 

4.  Instkuction — construed,  as  to  requiring  notice.  In  a  suit  against 
a  city  to  recover  damages  for  an  injury  received  from  a  defective  sidewalk, 
the  court  instructed  for  the  plaintiff  that  it  was  the  duty  of  the  defendant  to 
use  reasonable  diligence  to  keep  the  sidewalk  in  a  reasonably  safe  condition, 
and  if  the  jury  believed,  from  the  evidence,  that  the  defendant  had  failed  to 
perform  such  duty,  and  that  by  reason  of  its  negligence  in  that  regard  the  said 
sidewalk  was  permitted  to  remain  out  of  repair  and  in  a  dangerous  condition, 
etc.  It  was  objected  that  this  might  authorize  the  jury  to  conclude  no  notice 
of  the  defect  was  necessary  to  charge  the  defendant:  Held,  that  the  words, 
"was  permitted  to  remain  out  of  repair,"  implied  a  knowledge  on  the  part  of 
the  city  of  the  condition  of  the  walk. 

5.  Same — need  not  be  repeated.  Where  the  substance  of  the  part  of  an 
instruction  stricken  out  by  the  court  is  embraced  in  another  instruction  which 
is  given,  there  will  be  no  error  in  the  modification,  even  though  the  portion 
stricken  out  was  a  correct  statement  of  the  law. 

6.  Eekoe — will  not  always  reverse.  A  technical  error  in  modifying  an 
instruction,  not  calculated  to  mislead  the  jury,  and  which  did  the  party  com- 
plaining no  harm,  affords  no  ground  to  reverse  a  judgment  fairly  obtained. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;  the  Hon.  Sidney  Smith,  Judge,  presiding. 

Mr.  Clarence  A.  Knight,  for  the  appellant : 
A  city  is  not  always  liable  for  an  injury  caused  by  a 
defective  sidewalk.  Notice  of  the  defect  must  be  shown,  or 
circumstances  from  which  it  may  be  inferred.  (City  of  Pent 
v.  French,  55  111.  318;  City  of  Chicago  v.  Murphy,  84  id. 
224.)  The  instruction  for  the  plaintiff  assumes,  or  would 
lead  the  jury  to  believe,  that  no  such  notice  was  necessary. 

Again,  the  latter  part  of  the  instruction  does  not  correctly 
state  the  rule  of  comparative  negligence.      This  court  has 
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frequently  held  that  it  is  the  duty  of  a  person  walking  on 
the  sidewalk  to  use  his  eyes  to  direct  his  footsteps,  and 
failing  to  do  so  is  such  negligence  as  to  preclude  a  recovery. 
Village  of  Kewanee  v.  Depew,  80  111.  119 ;  City  of  Qidncy  v. 
Barker,  81  id.  300. 

The  plaintiff  has  not  claimed,  in  her  declaration,  that  the 
sidewalk  was  defectively  constructed,  and  hence  it  was  im- 
proper in  the  court  to  place  before  the  jury  that  question  in 
its  modification  of  the  defendant's  instruction.  It  was  mis- 
leading to  do  so.  Chicago  and  Alton  R.  R.  Co.  v.  Kellam,  92 
111.  245. 

Mr.  Sidney  Thomas,  for  the  appellee : 

The  instruction  complained  of  does  not  ignore  the  question 
of  notice  to  the  city  of  the  defect  in  the  walk.  Eeasonable 
diligence  does  not  exclude  the  right  to  notice  of  the  defect 
and  opportunity  to  repair,  and,  in  short,  all  that  the  argu- 
ment claims.  The  word  "permit,"  in  the  instruction,  implies 
that  the  party  permitting  acts  understandingly,  and  permis- 
sion implies  knowledge,  and  knowledge  is  notice.  The  case 
was  not  tried  on  the  theory  of  a  defect  in  the  original  con- 
struction of  the  walk,  and  the  objection  urged  could  not  have 
affected  the  verdict  in  the  least. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  by  Deborah  Stearns,  in  the 
Superior  Court  of  Cook  county,  against  the  city  of  Chicago, 
to  recover  for  injuries  received  from  a  fall  on  and  through 
a  defective  sidewalk,  on  La  Salle  street,  on  the  12th  day  of 
June,  1878.  On  a  trial  before  a  jury  the  plaintiff  recovered 
a  judgment  of  $1500,  which,  on  appeal  to  the  Appellate 
Court,  was  affirmed. 

A  single  question  has  been  raised  in  regard  to  the  admis- 
sion of  evidence.     Mrs.  Beck,  a  witness   for  plaintiff,  was 
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asked  if  she  knew  the  condition  of  the  sidewalk  in  the  month 
of  June,  1878.  To  this  question  a  general  objection  was 
made  by  the  defendant,  and  overruled  by  the  court.  We 
perceive  no  error  in  the  ruling.  It  was  proper  to  prove  the 
condition  of  the  walk  in  the  month  of  June,  prior  to  the  time 
of  the  injury,  and  if  the  defendant  desired  to  object  to  evi- 
dence in  regard  to  the  condition  of  the  walk  after  the  acci- 
dent occurred,  the  objection  should  have  been  more  definite, 
and  confined  to  that  particular  time.  As  it  was  not,  we  think 
the  ruling  of  the  court  was  not  erroneous. 

The  next  question  presented  by  counsel  for  appellant 
involves  the  decision  of  the  court  on  the  instructions.  At 
the  request  of  the  plaintiff  the  court  instructed  the  jury  as 
follows : 

"1.  It  was  the  duty  of  the  defendant  to  use  reasonable 
diligence  to  keep  the  sidewalk  in  question  in  a  reasonably 
safe  condition,  and  if  the  jury  believe,  from  the  evidence, 
that  the  defendant  failed  to  perform  such  duty,  and  that  by 
reason  of  its  negligence  in  that  regard  the  said  sidewalk  was 
permitted  to  remain  out  of  repair  and  in  a  dangerous  condi- 
tion, by  reason  whereof  the  plaintiff,  while  exercising  reason- 
able care  on  her  part,  received  the  injury  complained  of,  then 
the  defendant  is  liable.  And  the  court  further  instructs  the 
jury,  that  if  they  find,  from  the  evidence,  that  the  plaintiff 
was  herself  guilty  of  some  negligence,  but  that  the  defendant 
was  guilty  of  gross  negligence  contributing  to  such  injury, 
and  that  the  plaintiff's  negligence  was  slight  as  compared 
with  the  negligence  of  the  defendant,  still  she  may  be  entitled 
to  recover. 

"2.  If  you  find  the  defendant  guilty,  then  the  plaintiff  *is 
entitled  to  recover  her  actual  damages  which  she  has  sus- 
tained as  the  direct  or  proximate  result  of  such  injury,  such 
as,  her  loss  of  time,  her  pain  and  suffering,  her  necessary  and 
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reasonable  expenses  in  medical  and  surgical  aid  and  nursing, 
as  the  same  may  appear  from  the  evidence  in  this  cause. 
And  if  the  jury  find,  from  the  evidence,  that  the  said  injury 
is  permanent  and  incurable,  they  should  also  take  this  into 
consideration  in  assessing  the  plaintiff's  damages. " 

It  is  said  that  under  the  first  instruction  the  jury  might 
well  conclude  that  no  notice  whatever  was  requisite  to  charge 
the  city  with  liability,  but  that,  at  all  times,  the  sidewalk 
must  be  kept  in  a  reasonably  safe  condition,  without  regard 
to  whether  there  was  any  actual  or  constructive  notice.  So 
far  as  the  question  of  notice  to  a  city  of  a  defective  sidewalk 
is  concerned,  the  law  is  well  settled  that  the  city  will  not  be 
held  liable  unless  it  has  notice  of  the  defective  walk,  or  unless 
it  has  notice  of  such  facts  and  circumstances  as  would,  by 
the  exercise  of  reasonable  diligence,  lead  a  prudent  person  to 
such  knowledge.  (City  of  Chicago  v.  Murphy,  84  111.  224.) 
We  do  not,  however,  regard  the  instruction  to  be  in  conflict 
with  this  rule.  It  will  be  observed  that  the  instruction  con- 
tains the  words,  "was  permitted  to  remain  out  of  repair." 
Webster,  in  referring  to  the  words  "permit,"  "allow,"  and 
"suffer,"  says,  "permit"  is  the  most  positive,  denoting  a 
decided  assent.  From  this  definition  it  is  plain  that  if  the 
city  assented  it  did  so  from  a  knowledge  of  the  condition  of 
the  walk, — the  assent  implied  knowledge.  But  however  this 
may  be,  the  third  instruction,  given  on  behalf  of  the  defend- 
ant, places  the  question  of  notice  before  the  jury  in  such 
clear  and  emphatic  language  that  they  could  not  be  misled 
on  this  question.  As  to  the  last  part  of  the  instruction,  we 
perceive  no  substantial  objection  to  it.  The  question  of  com- 
parative negligence  seems  to  be  correctly  stated. 

As  respects  the  second  instruction,  it  is  claimed  that  there 
was  no  evidence  to  support  it,  and  for  that  reason  it  should 
not  have  been  given.  The  proof  shewed  that  plaintiff  em- 
ployed physicians,  who  attended  her,  and  she  was  nursed 
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by  her  daughter,  and  the  expenses  were  about  $600.  The 
various  items  were  not  called  for  or  given,  but  the  evidence 
was  sufficient,  at  least,  to  base  the  instruction  upon.  It  will 
be  presumed  that  the  physicians  who  attended  the  plaintiff 
were  authorized  to  practice,  unless  the  contrary  appeared. 

It  is  next  claimed  that  the  court  erred  in  modifying  instruc- 
tion No.  1,  by  striking  out  a  portion  thereof.  The  substance 
of  that  portion  of  the  instruction  which  the  court  refused 
to  give  was  embraced  in  instruction  No.  4,  which  was  given, 
and  it  was  not  error  to  refuse  an  instruction  which  was  a 
mere  repetition  of  another,  in  different  language. 

It  is  also  claimed  that  the  court  erred  in  the  modification 
of  instruction  No.  3,  by  submitting  to  the  jury  a  question  not 
involved  in  the  case, — that  is,  the  "defective  construction"  of 
the  sidewalk.  The  declaration  was  not  framed  with  a  view 
to  the  recovery  on  the  ground  that  the  sidewalk,  as  originally 
built,  was  defectively  constructed,  and  no  evidence  was  intro- 
duced to  establish  a  claim  of  that  character,  and,  so  far  as 
appears  from  the  record,  plaintiff  did  not  base  her  right  of 
recovery  on  that  ground ;  and  while  it  may  be  admitted  that 
the  modification  was  a  technical  error,  it  was  one  that  could 
not  mislead  the  jury,  and  did  the  defendant  no  harm. 

The  real  issue  involved  in  the  case  was  fairly  presented  to 
the  jury  by  the  instructions,  and  we  perceive  no  substantial 
ground  for  disturbing  the  judgment. 

The  decision  of  the  Appellate  Court  affirming  the  judg- 
ment will  be  affirmed. 

Judgment  affirmed. 
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Francis  Cassady  et  al. 

v. 
Trustees  of  Schools. 

Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Official  bonds — sureties — evidence — condition  of  liability  of 
surety  on  school  treasurer's  bond— principal  not  served.  The  sureties  on 
a  school  treasurer's  bond,  in  an  action  thereon,  can  not  object  to  evidence 
showing  a  breach  of  the  conditions  of  the  bond  by  the  principal  because  he 
has  not  been  served  with  process,  or  is  not  within  the  jurisdiction  of  the 
court,  or  because  his  defalcation  has  not  been  established  by  a  judgment 
against  him.  The  obligation  of  a  surety  on  such  bond  is  not  collateral,  but 
a  direct  one. 

2.  So  the  want  of  service  on  the  principal,  in  an  action  on  a  school  treas- 
urer's bond,  will  not  affect  either  the  quantum  or  character  of  proofs  neces- 
sary to  make  out  a  case  against  the  sureties.  Whatever  would  show  a  breach 
of  the  condition  of  the  bond  by  the  principal  will  establish  the  liability  of 
his  sureties,  whether  he  is  in  court  or  not. 

3.  Same — obligation  is  joint  and  several.  Section  13,  chapter  103,  of 
the  Revised  Statutes,  relating  to  official  bonds,  in  effect  says,  that  for  any 
breach  of  such  a  bond  a  suit  may  be  brought,  and  prosecuted  to  final  judg- 
ment, against  the  principal  and  his  sureties,  or  any  one  or  more  of  them,  or 
against  one  of  the  sureties  or  any  number  of  them  less  than  all,  or  against 
all  the  sureties,  without  first  obtaining  judgment  against  the  principal. 

4.  Same — when  liability  of  surety  is  secondary — construction  of  the 
statute.  Section  14  of  the  same  law  has  no  application  except  to  cases  where 
a  judgment  has  been  obtained  against  the  principal  and  some  one  or  more 
or  all  of  the  sureties.  In  such  case  the  officer  is  not  permitted  to  levy  on 
the  property  of  the  surety  or  sureties  until  he  has  exhausted  the  property  of 
the  principal.  When  the  plaintiff  has  been  unable,  or  has  failed,  to  obtain 
judgment  against  the  principal,  that  section  has  no  application. 

5.  Same — evidence  against  sureties- -entries  by  school  treasurer  in  his 
record.  The  entries  made  by  a  school  treasurer  in  the  books  of  his  office, 
showing  his  receipts  and  disbursements  of  the  school  money,  and  other  offi- 
cial acts,  even  those  made  prior  to  the  execution  of  his  bond  on  which  the 
suit  is  brought,  are  admissible  in  evidence  against  his  sureties  as  well  as 
himself. 

6.  Where  the  books  upon  which  the  entries  of  a  public  officer  are  made 
are  such  as  the  law  requires  to  be  kept,  so  that  they  constitute  the  official 
record  of  the  acts  performed  by  him  in  the  discharge  of  his  official  duties, 
such  entries  are,  on  general  principles,  admissible  in  evidence  for  or  .against 
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all  persons  having  any  interest  in  them  or  the  facts  to  which  they  relate, 
including  the  officer  and  the  sureties  on  his  bond. 

7.  Evidence  —  admissibility  of  proof  of  what  party  testified  to  on 
former  trial.  Evidence  of  what  an  officer  testified  to,  on  a  former  trial,  in 
an  action  on  his  official  bond,  as  to  when  his  alleged  defalcation  took  place, 
when  he,  at  the  second  trial,  is  absent  from  the  State,  is  properly  rejected, 
when  it  does  not  appear  but  that  his  sureties  knew  of  his  whereabouts  in 
time  to  have  taken  his  deposition  in  the  case. 

8.  Tractive— judgment  where  only  a  part  of  several  defendants  are 
served.  "Where  several  are  sued  upon  a  contract,  and  service  is  had  on  part 
of  the  defendants  only,  the  statute  expressly  authorizes  the  plaintiff  to  pro- 
ceed with  the  case  as  to  those  served;  in  such  case,  however,  he  must  prove 
the  cause  of  action  against  all  the  defendants  sued,  the  same  as  if  all  were 
duly  served. 

9.  Intebest — on  moneys  in  hands  of  officer  refusing  to  pay  over.  In 
all  cases  where  a  public  officer  appropriates  and  converts  to  his  own  use 
moneys  which  he  holds  in  his  official  capacity,  and  upon  proper  demand  re- 
fuses to  pay  over  to  the  party  or  parties  entitled  to  receive  the  same,  such 
officer  and  his  sureties  will  be  liable  on  his  official  bond  for  the  amount  of 
such  moneys,  with  interest  thereon  at  the  rate  of  six  per  cent,  from  the  time 
of  such  conversion. 


Writ  of  Error  to  the  Appellate  Court  for  the  Second  Dis- 
trict ; — heard  in.  that  court  on  writ  of  error  to  the  Circuit 
Court  of  Will  county;  the  Hon.  Josxah  MoEoberts,  Judge, 
presiding. 

Mr.  Geo.  S.  House,  for  the  plaintiffs  in  error: 
The  liability  of  a  surety  on  an  official  bond  is  collateral, 
and  not  direct.  The  surety's  liability  on  such  a  bond  is  the 
same  as  that  of  a  surety  on  administrator's,  executor's  or 
guardian's  bond,  and  governed  by  the  same  rule.  Before  the 
passage  of  the  13th  section  of  the  chapter  of  the  Eevised 
Statutes  entitled  "Official  Bonds,"  it  was  necessary  to  estab- 
lish the  liability  of  the  principal  before  suing  the  surety  on 
the  bond.  Briggs  v.  Postlewait,  Breese,  154;  Braxton  v.  Win- 
slow,  1  Washb.  31. 

Since   the   passage  of  that   statute,   in  order  to   recover 
against  a  portion  of  the  obligors  in  the  bond  the  principal 
36—105  III. 
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mast  be  a  party  to  tty  judgment.  This  is  manifested  by 
section  14  of  the  act,  which  provides  that  execution  may 
issue  on  any  judgment  so  rendered,  but  that  the  officer  exe- 
cuting the  same  shall  not  levy  upon  the  property  of  the 
surety  until  he  shall  fail  to  find  sufficient  property  of  the 
principal  to  satisfy  such  execution. 

It  is  the  established  law  that  the  sureties  of  a  public  officer 
can  not  be  held  liable  for  moneys  received  by  such  officer 
before  the  execution  of  the  bond,  unless  the  money  remained 
on  hand  at  the  time  of  the  execution  of  the  bond.  Inhabitants 
v.  Randall,  105  Mass.  295 ;  Farrar  v.  United  States,  5  Pet. 
374;  United  States  v.  Boyd,  15  id.  298;  United  States  v. 
Eckford's  Ears.  1  How.  262 ;  United  States  v.  Body,  5  id.  48  ; 
Bruce  v.  United  States,  17  id.  443 ;  Nolley  v.  County  Court,  11 
Mo.  287 ;  State  v.  Rhodes,  6  Nev.  352 ;  Mahaska  v.  Ingalls, 
16  Iowa,  85  ;  Bessinger  v.  Dickenson,  20  id.  261 ;  Paw  Paw  v. 
Eggleston,  25  Mich.  36;  Detroit  v.  Webber,  29  id.  24;  Bissell 
v.  Sexton,  6Q  N.  Y.  55 ;  Patterson  v.  Inhabitants,  38  N.  J.  L. 
256;   Vivian  v.  Otis,  24  Wis.  518. 

The  entries  in  the  cash  book  made  by  the  principal  subse- 
quent to  the  execution  of  his  bond  were  proper  evidence  in 
this  suit,  but  not  the  entries  made  prior  to  the  date  of  the 
bond  in  suit,  as  against  his  sureties.  Kagay  et  al.  v.  Trustees, 
68  111.  77 ;   City  of  Chicago  v.  Gage  et  al.  95  id.  628. 

The  court  should  have  admitted  proof  of  what  the  principal 
testified  to  on  a  former  trial  of  this  case. 

Interest  can  not  be  recovered  in  this  State  except  where 
the  statute  authorizes  it.  Madison  County  v.  Bartlett,  1  Scam. 
67 ;  City  of  Pekin  v.  Reynolds,  31  111.  529 ;  Illinois  Central 
R.  R.  Co.  v.  Cobb  et  al.  72  id.  148 ;  City  of  Chicago  v.  Allcock, 
86  id.  385  ;  Bedell  v.  Janney,  4  Gilm.  193  ;  Chapman  v.  Burt, 
77  111.  337;  Bradley  v.  Geiselman,  22  id.  494;  Chicago  and 
Northwestern  R.  R.  Co.  v.  Schidtz,  55  id.  421. 
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Messrs.  Hill  &  Dibell,  for  the  defendants  in  error : 

The  liability  of  a  surety  upon  an  official  bond  is  direct,  and 
not  collateral,  and  he  may  be  sued,  and  prosecuted  to  judg- 
ment and  execution,  without  joining  the  principal,  or  estab- 
lishing the  liability  of  the  principal  by  obtaining  judgment 
against  him  alone.  Eev.  Stat.  1874,  chap.  103,  sec.  13; 
DeColyar  on  Guaranty,  215,  216  ;  Taylor  v.  Beck,  13  111.  376  ; 
People  v.  Harper,  91  id.  375  ;  Governor  v.  Perkins,  2  Bibb, 
395 ;  Smith  v.  Commonwealth,  59  Pa.  St.  320. 

In  case  of  official  bonds,  except  executors  and  administra- 
tors, a  judgment  against  the  principal,  in  a  suit  to  which  the 
sureties  are  not  parties,  is  not  admissible  against  the  sureties 
in  a  suit  upon  the  bond.  Pine  v.  Webster,  14  Cal.  202 ; 
Governor  v.  Shelby,  2  Blackf.  26 ;  White  v.  The  State,  1  id. 
557  ;  Thomas  v.  Hubbell,  15  N.  Y.  405  ;  Douglass  v.  Howland, 
24  Wend.  52;    Fireman's  Ins.  Co.  v.  McMullin,  29  Ala.  167. 

When  summons  is  served  on  one  or  more,  but  not  on  all 
the  defendants,  the  plaintiff  may  proceed  to  judgment  against 
those  served,  and  afterwards  have  summons  in  the  nature  of 
a  sci.  fa.  for  those  not  served,  to  make  them  parties  to  the 
judgment.     Eev.  Stat.  1874,  chap.  110,  sec.  9. 

Books  kept  under  the  authority  of  particular  statutes,  or 
in  public  offices  in  the  course  of  official  duty,  are  a  species  of 
public  documentary  evidence,  admissible  as  original  evidence 
in  all  cases  when  they  are  pertinent  to  the  issue.  1  Phillips 
on  Evidence,  243 ;  1  Greenleaf  on  Evidence,  sees.  483-485  ; 
Kyburg  v.  Perkins,  6  Cal.  674 ;  Dikeman  v.  Parrish,  6  Pa.  St. 
210  ;  Thornton  v.  Campion,  18  N.  H.  20 ;  Groesbeck  v.  Sceley, 
13  Mich.  341;  Bissell  v.  Hampton,  6  Duer,  512;  Cawley  v. 
People,  95  111.  262. 

The  books  offered  in  evidence  were  kept  by  Tighe,  as  treas- 
urer, under  the  authority  and  by  the  direction  of  the  statute 
law  of  the  State,  and  were  therefore  admissible  as  official 
books  or  entries  made  in  the  course  of  official  duty.  School 
Law  of  1874.  eh<mr  199.  «pn,  Rfi. 
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Interest  is  allowed  upon  money  due  upon  any  bond,  bill, 
promissory  note,  or  other  instrument  in  writing,  and  upon 
money  received  to  the  use  of  another,  and  retained  without 
the  owner's  knowledge.  Massachusetts  Mutual  Life  Ins.  Co. 
v.  Robinson,  98  111.  330;  Stern  v.  People,  102  id.  540;  United 
States  v.  Curtis,  100  U.  S.  119. 

Mr.  Justice  Mulkey  delivered  the  opinion  of  the  Court : 

On  the  9th  of  March,  1882,  the  trustees  of  schools  of 
township  35,  range  10,  Will  county,  recovered  a  judgment 
in  the  Will  circuit  court  against  Francis  Cassady,  William 
Davidson,  Mathew  Tuohey,  and  John  Eyan,  sureties  on  the 
official  bond  of  Nicholas  D.  Tighe,  late  school  treasurer  of 
said  township,  for  $30,000  debt,  and  $13,213.46  damages, 
together  with  costs  of  suit,  which,  on  error  to  the  Appellate 
Court  for  the  Second  District,  was  affirmed,  and  the  sureties 
on  the  bond  bring  the  case  here  for  review. 

It  appears  from  the  record  that  Tighe  was  appointed  by 
the  board  of  trustees  school  treasurer  for  three  successive 
terms,  and  that  he  gave  three  separate  bonds  as  such,  the 
first  bearing  date  October  5,  1874,  the  second,  March  1,  1S76, 
and  the  third,  March  29,  1877;  that  on  or  about  the  27th  of 
June,  1877,  and  before  the  expiration  of  his  last  term,  the 
board  of  trustees,  for  cause,  removed  him  from  office,  and 
appointed  one  W.  D.  Fay  his  successor ;  that  upon  an  exam- 
ination of  the  treasurer's  books,  as  kept  by  Tighe  himself, 
after  rejecting  certain  fictitious  credits,  amounting  in  the 
aggregate  to  $10,778.79,  he  was  found  to  be  largely  in  arrears 
with  the  township,  and  on  his  refusal  to  pay  the  same  after  a 
formal  demand  by  his  successor,  the  present  suit  was  brought 
against  him  and  his  sureties  on  his  last  official  bond,  service 
being  had  on  the  sureties  only,  with  the  result  already  stated. 

On  the  trial  in  the  circuit  court  the  controversy  was  chiefly 
confined  to  a  single  issue  of  fact, — namely,  whether  the  defal- 
cation complained  of  occurred  under  the  last  bond.      The 


1883.]  Cassady  et  al.  v.  Trustees  of  Schools.  565 

Opinion  of  the  Court. 

court  found  this  issue  in  favor  of  the  plaintiff,  and  rendered 
judgment  accordingly,  which  being  affirmed  by  the  Appellate 
Court,  conclusively  settles  the  same  adversely  to  the  plaintiffs 
in  error.  Indeed,  all  controverted  questions  of  fact  are  in 
like  manner  settled  against  them.  It  follows,  therefore,  our 
present  inquiries  will  be  confined  to  questions  of  law  exclu- 
sively. 

On  the  trial  in  the  circuit  court  the  sureties  objected  to 
all  evidence  which  tended  to  show  a  breach  of  the  bond  by 
Tighe,  the  principal,  on  the  ground  that  the  latter  not  being 
before  the  court,  or  within  its  jurisdiction,  such  defalcation 
could  only  be  established  by  producing  a  judgment  against 
the  principal.  The  objection,  however,  did  not  prevail,  and 
the  ruling  of  the  court  on  that  question  is  one  of  the  errors 
assigned.  The  objection  in  question  is  based  upon  the  as- 
sumption that  the  obligation  of  a  surety  on  a  school  treas- 
urer's bond,  like  the  one  sued  on,  is  a  collateral  and  not  a 
direct  undertaking.  We  understand  the  reverse  of  this  to  be 
the  law,  and  so  hold,  hence  the  objection  to  the  evidence  was 
properly  overruled.  Kev.  Stat.  chap.  103,  sec.  13;  Taylor 
v.  Beck,  13  111.  376;   People  v.  Harper,  91  id.  357. 

The  fact  that  the  officer  had  failed  to  obtain  service  on  the 
>rincipal,  did  not  at  all  affect  either  the  quantum  or  character 
of  proofs  necessary  to  make  out  a  case  against  the  sureties. 
Whether  the  principal  was  or  was  not  before  the  court,  the 
procedure  and  rules  of  evidence  as  to  the  sureties  would  be 
the  same.  Whatever  would  show  a  breach  of  the  condition 
of  the  bond  by  the  principal,  would,  in  either  case,  establish 
the  liability  of  the  sureties  thereon.  Where  several  are  sued 
upon  a  contract,  as  was  the  case  here,  and  service  is  had  on 
part  of  the  defendants  only,  our  statute  expressly  authorizes 
the  plaintiff  to  proceed  with  the  cause  as  to  those  served ; 
yet  in  doing  so  the  plaintiff  must  prove  the  cause  of  action 
precisely  in  the  same  way  he  would  be  required  to  do  if  all 
the  defendants  were  served  with  process.     The  plaintiff,  in 
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such  case,  must  prove  a  cause  of  action  against  all  the 
defendants  sued  and  declared  against,  whether  served  or  not, 
otherwise  he  will  not  be  entitled  to  judgment  against  any. 
Rev.  Stat.  chap.  110,  sec.  9. 

There  is  nothing  in  the  13th  section  of  chapter  103  of  the 
Revised  Statutes,  above  referred  to,  which  requires  judgment 
to  be  obtained  against  the  principal  before  proceeding  to 
judgment  and  execution  against  the  sureties.  What  the  leg- 
islature intended  by  that  section  to  say,  and  in  effect  does 
say,  is,  that  for  a  breach  of  any  condition  of  the  bond  a  suit 
may  be  prosecuted  to  final  judgment  against  the  principal 
and  his  sureties,  or  any  one  or  more  of  them, — that  is,  such 
suit  may  be  brought  against  the  principal  alone,  or  against 
the  principal  and  one  or  more  or  all  the  sureties  combined, 
or  such  suit  may  be  brought  against  one  of  the  sureties,  or 
any  number  of  them  less  than  all,  or  against  all  the  sureties 
combined,  without  first  obtaining  judgment  against  the  prin- 
cipal. Nor  is  there  anything  in  the  14th  section  which  con- 
flicts with  this  view.  That  section  has  no  application  except 
to  cases  where  a  judgment  has  been  obtained  against  the 
principal  and  some  or  all  of  the  sureties.  In  such  cases  the 
officer  is  not  permitted  to  levy  on  the  property  of  the  surety 
or  sureties  until  he  shall  have  first  exhausted  the  property  of 
tkG  principal ;  but  where  the  plaintiff  has  been  unable,  or  for 
other  good  reason  has  failed  to  obtain  judgment  against  the 
principal,  the  14th  section  has  no  application.  To  give  these 
sections  of  the  statute  the  construction  contended  for,  would, 
in  the  case  of  an  absconding  bankrupt  principal,  be  to  destroy 
all  remedy  whatever  on  the  bond,  and  the  very  statement  of 
such  a  proposition  shows  it  can  not  be  the  law. 

It  is  also  earnestly  insisted  that  the  entries  made  by  Tighe 
in  the  books  kept  by  him  as  treasurer,  showing,  his  receipts 
and  disbursements  of  the  school  money,  and  other  official 
conduct,  and  especially  such  entries  as  were  made  by  him 
prior  to  the  execution  of  the  bond  sued  on,  were  improperly 
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admitted  in  evidence  against  the  sureties.  We  do  not  think 
so.  The  books  in  which  these  entries  appear  are  such  as  the 
law  requires  to  be  kept,  and  they  constitute  the  official  record 
of  the  treasurer's  office,  and  of  all  acts  performed  by  him  in 
the  discharge  of  his  official  duties,  and  are  therefore,  on  gen- 
eral, well  recognized  principles,  admissible  in  evidence  for  or 
against  all  persons  having  any  interest  in  such  entries  or  the 
facts  to  which  they  relate,  including  the  treasurer  and  the 
sureties  on  his  bond.  1  Greenleaf  on  Evidence,  sec.  483, 
et  seq.  491-498 ;  2  Phillips  on  Evidence,  243;  Thornton  v. 
Campton,  18  N.  H.  20;  Bissell  v.  Hampton,  6  Duer,  512; 
Cawley  v.  The  People,  95  111.  249. 

It  is  further  complained  that  the  trial  court  erred  in 
refusing  to  admit  evidence  of  what  Tighe  swore  on  a  former 
trial  of  the  cause,  with  respect  to  the  time  when  the  defalca- 
tion occurred.  It  appears  that  at  the  time  this  evidence 
was  offered  Tighe  was  in  Memphis,  Tennessee,  beyond  the 
jurisdiction  of  the  court ;  but  how  long  he  had  been  there,  or 
when  the  plaintiffs  in  error  first  acquired  notice  of  his  where- 
abouts, is  not  shown.  For  aught  that  appears,  the  plaintiffs 
in  error  may  have  had  ample  time  to  take  his  deposition,  and 
thus  availed  themselves  of  his  testimony  at  the  trial,  had 
they  seen  proper  to  do  so ;  and  since  nothing  appears  to  the 
contrary,  we  must  presume  that  such  was  the  case.  Even 
conceding  the  former  testimony  of  a  living  witness  beyond  the 
jurisdiction  of  the  court  may,  under  special  circumstances, 
be  shown  on  a  second  trial,  as  is  permitted  to  be  done  in 
some  of  the  States,  still,  under  the  circumstances  here  shown, 
the  court  below  was  clearly  right  in  excluding  the  testimony. 

The  objection  that  interest  was  improperly  allowed  on  the 
amount  of  the  treasurer's  defalcation,  is  not  tenable.  It  may 
be  stated  as  a  general  proposition,  founded  upon  the  general 
provisions  of  our  statute  relating  to  this  subject,  .and  upon 
the  previous  decisions  of  this  court,  that  in  all  cases  where 
a  public  officer  appropriates  and  converts  to  his  own  use 
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moneys  which  he  holds  in  his  official  capacity,  and  upon 

proper  demand  refuses  to  pay  the  same  over  to  the  party 

or  parties  entitled  to  receive  the  same,  such  officer  and  his 

sureties  will  be  liable  on  his  official  bond  for  the  amount 

of  moneys   thus  converted   and  appropriated,  with  interest 

thereon  at  the  rate  of  six  per  cent  per  annum,  from  the  time 

of  such  conversion  until  paid.      Stern  et  al.  v.  The  People, 

102  111.  540. 

The  judgment  will  be  affirmed. 

Judgment  affirmed. 


Samantha  Warren 

v. 

Ira  P.  Warren  et  al. 


Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Specific  performance — of  agreement  of  a  father  to  convey  land 
to  his  daughter.  An  elder  daughter,  after  the  death  of  her  mother,  at  the 
request  of  her  father  continued  to  reside  with  him  and  keep  house  for  him 
up  to  his  death,  a  period  of  over  thirty-eight  years,  and  took  care  of  and 
reared  his  infant  children,  managing  all  the  household  duties,  and  assisting 
him  in  his  declining  years  in  the  management  of  his  farm.  The  father  had 
verbally  promised  to  convey  to  her  his  farm  in  consideration  of  her  services, 
and  had  frequently  declared  that  the  farm  was  hers,  and  it  appeared.that  her 
services  were  more  than  equal  to  the  value  of  the  land,  and  that  he  died  leav- 
ing her  in  its  possession.  It  was  held,  that  the  daughter  was  entitled  to  a 
decree  for  the  specific  performance  of  her  father's  agreement  to  convey  the 
land  to  her,  notwithstanding  the  Statute  of  Frauds  was  set  up  and  relied  on 
to  defeat  her  right  to  such  relief. 

2.  Statute  of  Frauds — part  performance,  to  take  contract  out  of.  It 
is  not  indispensable,  to  take  a  verbal  agreement  for  the  conveyance  of  land 
out  of  the  Statute  of  Frauds,  that  the  consideration  should  be  paid  at  the 
time  or  after  the  making  of  the  contract.  A  past  consideration,  or  an  indebt- 
edness of  the  seller  to  the  buyer,  is  equally  meritorious,  as  a  consideration, 
as  the  payment  of  money  or  property  at  the  time  of  or  after  the  contract  is 
entered  into,  and  is  as  efficacious  to  take  the  case  out  of  the  Statute  of 
Frauds. 
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3.  Same — what  is  held  possession.  Where  a  father  agreed  to  convey  his 
home  farm  to  his  daughter  in  consideration  of  her  services  for  over  thirty 
years  after  her  becoming  of  age,  and  they  both  lived  together  on  the  farm, 
and  the  father  gave  her  charge  of  the  construction  of  a  new  house  thereon, 
and  she  assisted  largely  in  the  management  of  the  farm,  and  remained  in 
possession  thereof  after  his  death,  it  was  held,  that  her  possession  was  such 
as  to  take  the  contract  out  of  the  Statute  of  Frauds. 

4.  Same — what  is  part  performance.  Nothing  is  to  be  taken  as  part 
performance  of  a  verbal  contract  for  the  sale  of  land  which  does  not  put  the 
party  in  a  situation  which  is  a  fraud  on  him  unless  the  agreement  is  performed. 
Where  the  consideration  of  an  agreement  to  convey  land  by  a  father  to  his 
daughter  is  nearly  forty  years  of  domestic  service  rendered  for  him  at  his 
request,  the  non-performance  of  the  contract  would  work  a  monstrous  fraud 
upon  the  daughter's  rights,  as  the  law  would  limit  her  claim  for  wages  to  five 
years. 

5.  Parent  and  child — father  liable  to  his  adult  daughter  for  services 
rendered  at  his  request.  Where  an  adult  daughter  renders  services  to  her 
father  at  his  request,  in  the  absence  of  proof  that  the  services  were  per- 
formed as  a  gratuity  the  law  will  create  a  liability  on  his  part  to  pay  for  them, 
although  no  price  has  been  agreed  upon  as  compensation. 

6.  Witness — objection  to  competency  may  be  waived.  Although  the 
evidence  of  a  party  to  a  suit'  is  not  competent,  yet  if  no  objection  is  made  to 
the  same  on  the  taking  of  his  deposition,  or  to  the  reading  of  his  deposition, 
the  objection  thereto  must  be  considered  as  waived,  and  its  introduction  can 
not  be  urged  as  error. 


Writ  of  Error  to  the  Circuit  Court  of  Will  county ;  the 
Hon.  Francis  Goodspeed,  Judge,  presiding. 

Messrs.  Barber  &  Eandall,  for  the  plaintiff  in  error : 
Specific  objection  to  evidence  must  be  made  in  the  court 
below,  or  it  will  be  waived.  Sargeant  v.  Kellogg,  5  Gilm 
281 ;  Swift  v.  Whitney,  20  111.  144 ;  Buntain  v.  Bailey,  27  id 
410  ;  Gillespie  v.  Smith,  29  id.  473  ;  Phy  v.  Clark,  35  id.  377 
Howell  v.  Edmonds,  47  id.  79 ;  Hyde  v.  Heath,  75  id.  381 
ClevengerY.  Dunaway,  84  id.  370  ;  Merchants'  Dispatch  Trans 
Co.  v.  Leyser,  89  id.  46. 

Objection  to  the  competency  of  a  witness  must,  be  made 
when  his  deposition  is  taken,  and  in  the  court,  before  the 
hearing.     Frink  v.  McClung,  4  Gilm.  577 ;   Moshier  v.  Knox 
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College,  32  111.  155 ;  Goodrich  v.  Pearson,  33  id.  498;  Wilkin- 
son v.  Dunning,  80  id.  344. 

In  equity,  what  is  agreed  to  be  done  is  considered  as  done. 
Bishop  v.  Davenport,  58  111.  105 ;   1  Story's  Eq.  Jur.  sec.  64. 

Where  one  party  has  executed  his  part  of  an  agreement 
in  confidence  that  the  other  will  perform  upon  his  part,  it 
would  be  a  fraud  upon  the  former  to  suffer  the  refusal  of  the 
latter  to  his  prejudice.  1  Story's  Eq.  Jur.  sees.  659,  761, 
762,  771. 

Expectancy  of  inheritance  may  be  surrendered  by  parol. 
Galbraith  v.  McLain,  84  111.  382 ;  Bishop  v.  Davenport,  58  id. 
105. 

The  courts  will  enforce  family  settlements.  1  Story's  Eq. 
Jur.  sec.  793. 

We  look  upon  the  arrangement  as  one  of  a  family  nature, 
designed  by  the  father  as  a  disposition  of  his  property  with- 
out the  formality  of  a  will,  by  which  children  were  paid  off. 
Galbraith  v.  McLain,  supra;  Bishop  v.  Davenport,  supra. 

Messrs.  Fithian  &  Avery,  for  the  defendants  in  error : 

The  evidence  not  showing  complainant  was  actually  put 
into  possession  pursuant  to  the  gift  or  purchase  she  claims, 
and  that  she  made  valuable  improvements  on  its  faith,  has 
no  claim  that  equity  can  enforce.  Pomeroy  on  Contracts,  184, 
sec.  130;  Browne  on  Frauds,  467,  469. 

The  clearest  evidence  of  a  present  gift,  accompanied  by 
exclusive  possession  and  valuable  improvements  not  to  be 
compensated  in  damages,  is  necessary  to  establish  a  valid 
gift  of  land  between  father  and  son.  Browne  on  Frauds, 
474 ;  Bright  v.  Bright,  41  111.  97 ;  Langston  v.  Bates,  84  id. 
524. 

The  possession  of  the  child  must  be  exclusive,  and  inde- 
pendent of  the  parent.     Cronk  v.  Trumhle,  66  111.  428. 

The  presumption  of  law  is,  that  complainant's  services 
were  performed  from  love  and  filial  duty,  in  the  absence  of 
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proof  of  a  contract.  Griffin  et  al.  v.  First  National  Bank,  74 
111.  262;   Morton  v.  llainey,  82  id.  216. 

Acts  of  part  performance  must  take  place  subsequent  to 
the  contract,  and  be  in  pursuance  thereof.  Wood  et  al.  v. 
Thomby  et  al.  58  111.  471 ;  Browne  on  Frauds,  474. 

An  agreement  whereby  a  party  shall  ultimately  be  bound 
to  sell  land,  is  within  the  Statute  of  Frauds.  Browne  on 
Frauds,  274. 

Possession,  to  take  the  case  out  of  the  statute,  must  be 
taken  in  the  lifetime  of  the  vendor.  Cuddy  v.  Brown,  78  111. 
415. 

Admissions  of  a  parent  that  he  intended  to  convey  or  give 
land  in  the  future  to  a  child,  can  not  be  enforced.  Langston 
v.  Bates,  84  111.  524. 

The  testimony  of  complainant  was  incompetent.  Alex- 
ander v.  Hoffman,.  70  111.  114;  Connelly  v.  Dunn,  73  id.  218; 
Stone  v.  Cook,  79  id.  424 ;  Branger  v.  Lucy,  82  id.  91 ;  Mar- 
shall v.  Peck,  91  id.  187. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

It  appears  that  Hiram  Warren  settled  on  the  farm  in  con- 
troversy, in  Will  county,  in  the  year  1833.  His  wife  died  in 
1841,  leaving  nine  children,  the  youngest  about  one  month 
old.  Just  before  the  wife's  death  she  obtained  a  promise  from 
her  husband  that  he  would  not  marry  again  so  long  as  he  had 
a  daughter  to  keep  house  for  him.  The  mother  then  requested 
plaintiff  in  error,  who  was  over  eighteen  years  of  age,  to  stay 
with  her  father,  take  the  babe,  and  rear  it  with  the  other 
children,  with  the  help  of  her  father.  After  his  wife's  death 
the  father  made  the  same  request  of  plaintiff  in  error.  She 
acceded  to  these  requests,  and  has  kept  her  promise  strictly, 
by  remaining  with  and  keeping  house  for  her  father  until  his 
death,  in  August,  1879,  he  never  having  again  married.  He 
died  intestate.  Plaintiff  in  error  thus  remained  with  him 
for  about  thirty-eight  and  one-half  years.     She  took  the  care 


572  Warren  v.  Warren  et  al.  [March 

Opinion  of  the  Court. 

and  management  of  the  family,  and  aided  her  father  in  rear- 
ing the  children,  and  as  her  brothers  and  sisters  severally 
arrived  at  manhood  and  womanhood  they  married  and  left 
home,  and  their  father  gave  to  each  land  and  personal  prop- 
erty, in  about  the  same  proportions.  He  never  gave  plaintiff 
in  error  anything  but  her  board  and  inexpensive  clothing. 
She  having,  before  her  mother's  death,  learned  the  trade  of 
a  tailoress,  cut  and  made  the  clothing  of  her  father  and 
brothers,  and  made,  or  superintended  the  making  of,  .the 
clothes  of  her  sisters.  In  this  entire  time  she  lost  but  three 
months  from  this  unremitting  service  to  her  father,  and,  as 
long  as  they  remained  at  home,  to  her  brothers  and  sisters. 
Nor  did  her  father  ever  furnish  her  any  hired  help,  and  he 
generally  had  one  or  two  hired  men  on  the  farm,  who  were 
boarded  in  the  family.  Some  of  her  sisters  were  weakly,  or 
absent  teaching  school,  and  yet  she  heroically  discharged 
every  duty  during  that  entire  period.  In  addition  she,  for 
many  years,  was  relied  on  by  her  father  for  advice  in  all 
things  relating  to  the  management  of  the  farm. 

It  is  proved  that  the  father,  in  his  lifetime,  repeatedly  said 
the  homestead  on  which  he  first  settled,  and  also  died,  was 
to  be  the  property  of  plaintiff  in  error,  and  but  a  short  period 
before  his  death  he  promised  to  convey  it  to  her,  so  that  her 
brothers  and  sisters  could  give  her  no  trouble  about  it  after 
his  death.  This  seems,  from  the  evidence,  to  have  been  his 
fixed  purpose  for  many  years  before  his  death,  and  when 
building  a  new  house  on  the  farm  he  gave  plaintiff  in  error 
charge  of  its  construction,  saying  it  would  belong  to  her  after 
his  death.  He,  from  conversations  with  neighbors,  for  years 
before  that  time,  manifestly  regarded  the  property  in  fact  as 
belonging  to  her,  although  the  title  stood  in  his  name.  He 
said  to  neighbors  that  he  would  give  no  more  to  his  children 
except  Samantha,  and  he  called  the  property  hers,  thus  in 
the  most  unmistakable  manner  recognizing  her  right  to,  and 
her  ownership  of,  the  property.     This  evidence  stands  unim- 
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peached  and  uncontradicted,  and  must  be  regarded  as  true, 
and  as  recognizing  the  fact  that  plaintiff  in  error  had  paid 
for  and  was  entitled  to  the  farm.  He,  thus  recognizing  both 
his  moral  and  legal  obligation,  promised  to  convey  the  prop- 
erty to  her.  He  was  too  just  a  man  to  have  deprived  her  of 
all  her  hopes  and  aspirations,  and  after  having  received  the 
fruits  of  her  long  and  weary  years  of  toil  and  drudgery, 
extending  through  a  lifetime,  in  old  age  to  turn  her  on  the 
world  almost  penniless,  and  too  infirm  to  earn  a  support. 

Subsequent  to  her  father's  death,  plaintiff  in  error  filed  a 
bill  for  specific  performance.  She  alleged  the  facts  above 
stated,  and  claimed  that  her  services  had  fully  paid  for  the 
land,  and  that  in  consideration  thereof  her  father  had  agreed 
to  convey  it  to  her,  but  had  failed  to  perforin  the  agreement 
in  his  lifetime.  Defendants  answered,  and  denied  there  was 
such  a  contract,  and  claimed  that  if  there  was,  it  was  verbal, 
and  is  not  binding,  but  is  void,  under  the  Statute  of  Frauds. 

That  plaintiff  in  error  rendered  the  services  at  the  request 
of  deceased,  when  he  had  no  legal  claim  to  them,  is  clear, 
beyond  dispute ;  and  that  these  services  were,  without  inter- 
est being  allowed,  almost,  if  not  quite,  equal  to  the  full  value 
of  the  land,  and  with  interest  computed  from  the  end  of  each 
year,  when  the  year's  wages  were  due,  the  sum  would  largely 
exceed  its  utmost  value,  there  can  be  no  question.  This, 
then,  formed  an  ample  consideration  for  the  sale  of  the  land, 
and  this  consideration  had,  every  dollar  of  it,  been  received 
when  the  deceased  expressly  agreed  to  convey  it  to  complain- 
ant.    This  was  a  part  performance  of  the  agreement. 

It  is  not  indispensable,  to  take  a  case  out  of  the  statute, 
that  the  consideration  should  be  paid  at  the  time  of  or  after 
making  the  contract.  A  past  consideration,  or  an  indebted- 
ness of  the  seller  to  the  buyer,  is  equally  meritorious,  as  a 
consideration,  as  the  payment  of  money  or  property  at  the 
time  or  after  the  contract  is  entered  into,  and  is  as  efficacious 
to  take  the  contract  out  of  the  statute.     This  must  be  treated 
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as  a  part  performance  to  the  extent  the  purchase  money  was 
fully  paid. 

Nor  is  it  an  answer  to  say  that  complainant  intended  to 
render  these  services  as  a  gratuity.  There  is  no  evidence 
that  she  ever  said  she  would  or  had.  The  services  were  ren- 
dered at  her  father's  request,  and  on  that  the  law  creates  a 
liability  on  his  part  to  pay  for  them.  It  would  be  to  reverse 
legal  presumptions  to  hold,  that  because  she  failed  to  haggle 
with  her  father  as  to  the  price  of  wages,  she  rendered  the 
services  as  a  gratuity.  Defendants  claim  that  such  is  the 
presumption,  and  insist  complainant  is  sordid  and  grasping 
because  she  does  not  choose  to  surrender  the  toil  and  pains 
of  a  long  life  to  advance  their  pecuniary  interests, — and  this, 
too,  when  she  has  spent  her  vigor,  mental  and  physical,  in 
laboring  for  them  as  a  mother,  and  in  her  old  age  they  turn 
upon  her,  and  claim  she  is  grasping  and  sordid  because  she 
claims  the  fruits  of  her  hard  and  life-long  earnings.  The 
law  can  not  and  will  not  indulge  presumptions  against  her 
so  unreasonable  and  so  unjust.  Counsel  for  defendants  in 
error  say,  complainant  being  the  oldest  daughter,  we  should 
expect  her  to  act  as  she  did  without  compensation.  Why 
the  oldest  rather  than  the  youngest  daughter,  or  rather  than 
the  oldest  or  other  son  of  the  family  ?  What  rule  of  law  or 
morals  imposed  this  duty  on  her  to  toil  for  the  interests  of 
her  brothers  and  sisters,  more  than  they  for  her?  We  are 
aware  of  none. 

It  is  claimed  that  plaintiff  in  error  did  not  enter  into  pos- 
session under  the  purchase.  She  was  in  possession  as  far 
as  the  premises  were  capable  of  being  possessed  by  her  under 
the  circumstances  of  the  case.  She  and  her  father  were  on 
the  place.  He  was  nearly  eighty-four  years  old  at  the  time 
of  his  death,  and  could  not  have  been  very  active  in  its  man- 
agement and  control, — that  must  have  devolved  largely,  if 
not  wholly,  on  complainant.  She  could  have  had  no  greater 
possession  unless  she  had  been  the  sordid  and  unnatural 


1883.]  Warren  v.  Warren  et  al.  575 

Opinion  of  the  Court. 

person  defendants  in  error  claim  she  was, — by  turning  her 
and  their  aged  father  out  upon  the  cold  charities  of  the  world. 
They  surely  would  not  insist  that  was  necessary  for  her  to 
have  possession.  They  surely  would  not  demand  so  unnat- 
ural and  monstrous  an  act,  yet  they  insist  she  was  not  in 
possession  under  the  purchase  as  she  did  not  pursue  that 
course,  for  she  could  not  have  obtained  greater  possession 
in  any  other  mode.  But  over  and  above  all  this,  after  her 
father's  death  no  one  does  or  will  deny  that  she  was  in  the 
open,  notorious,  visible  and  undisputed  possession.  This  is 
clear  from  the  evidence,  beyond  all  dispute.  She  was  in 
possession  after  she  had  made  full  payment,  and  her  father 
had  agreed  to  convey  the  land  to  her,  and  this  in  effect,  if 
not  in  terms,  was  a  possession  under  the  agreement  of  the 
father  to  convey.  She  and  her  father  lived  together  on  the 
farm  before  and  after  his  promise  to  convey,  and  after  she 
had  paid  for  the  land,  and  we  must  hold,  under  the  circum- 
stances of  this  case,  that  was  all  the  possession  required  by 
her ;  but  if  it  were  not,  she  was  in  full  and  absolute  posses- 
sion after  the  father's  death.  Her  father  recognized  her  as 
owner,  and  their  relations  implied  the  possession  was  hers, 
and  he  lived  with  her.  Nor  is  or  can  there  be  a  reasonable 
doubt  that  the  father  agreed  to  convey  in  consideration  and 
as  compensation  for  her  long  life  of  toil  in  his  service.  There 
then  was  the  payment  of  the  purchase  money  to  the  fullest 
extent  and  beyond  the  value  of  the  land,  and  there  was  such 
possession,  under  the  circumstances  of  this  case,  as  to  take 
it  out  of  the  operation  of  the  statute,  so  far  as  relates  to 
payment  and  possession. 

But  it  is  insisted  that  plaintiff  in  error  made  no  lasting 
and  valuable  improvements  in  part  performance  of  the  con- 
tract of  purchase.  This  is  not  indispensable  to  a  part  per- 
formance necessary  to  take  a  case  out  of  the  operation  of  the 
statute.  It  is  the  highest  evidence  that  can  be  afforded  of 
part  performance  that  can  not  be  compensated  in  damages. 
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As  a  general  rule,  when  compensation  can  be  made  in  dam- 
ages the  court  will  not  decree  a  specific  performance,  hence 
the  court  usually  requires  the  performance  of  acts  under  the 
contract,  which,  if  not  carried  out,  could  not  be  compensated 
in  damages.  It  is  therefore  held  that  payment  of  a  part  of 
the  purchase  money,  only,  will  not  take  a  case  out  of  the 
statute,  because  it  can  be  recovered  back,  with  interest.  But 
this  is  not  a  sufficient  ground  where  the  seller  becomes  insol- 
vent before  the  money  is  recovered  back.  The  true  ground, 
says  Judge  Story,  in  his  work  on  Equitable  Jurisprudence, 
vol.  2,  sec.  761,  is,  "that  nothing  is  to  be  considered  as  a 
part  performance  which  does  not  put  a  party  in  a  situation 
which  is  a  fraud  upon  him,  unless  the  agreement  be  fully 
performed. "  Tested  by  this  rule,  if  this  contract  is  not  fully 
performed  it  will  operate  as  a  monstrous  fraud  upon  plaintiff 
in  error.  Her  father  agreed  to  convey  this  land  to  her,  as 
all  must  agree,  for  the  purpose  of  cancelling  his  indebtedness 
to  her,  and  she  was  thereby  lulled  into  inaction,  and  was 
induced  to  forbear  from  procuring  evidence  of  his  indebted- 
ness to  her,  or  procuring  security  for  its  payment.  We  are 
not  at  liberty  to  presume  he  was  so  unjust,  not  to  say  dis- 
honest, as  to  have  refused  to  pay  or  secure  her  this  indebt- 
edness, or  that  he  was  so  far  lost  to  all  sense  of  honor  or 
justice  as  to  have  set  up  the  bar  of  the  statute  to  her  claim 
had  she  insisted  upon  a  settlement  and  a  recognition  of  her 
claim.  Defendants  in  error  surely  will  not  insist  their  father 
would  have  been  guilty  of  such  injustice  and  fraud  to  any 
one,  much  less  to  a  daughter  who  had  stood  by  and  shielded 
him  in  his  declining  years,  and  cheered  and  comforted  him 
in  his  trials  and  troubles  to  the  last,  when  they  had  deserted 
him  in  the  pursuit  of  their  personal  gains  and  schemes  of 
aggrandizement.  If  this  contract  is  not  enforced,  it  must 
necessarily  operate  as  a  great  and  irreparable  fraud  on  plain- 
tiff in  error.  It  will  drive  her  to  her  action  at  law,  and 
enable  defendants  in  error  to  insist  that  the  administrator 
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shall  interpose  the  bar  of  the  Statute  of  Limitations,  and 
thus  cut  off  more  than  seven-eighths  of  her  claim,  and  leave 
her  to  recover  no  more  than  for  the  last  five  years  of  her 
father's  life.  Thus  it  is  seen  she  must  suffer  a  monstrous 
fraud  and  injustice  unless  the  agreement  to  convey  the  land 
to  her  is  carried  into  full  effect.  This  brings  the  case  within 
the  reason  of  the  rule  laid  down  by  Judge  Story,  and  entitles 
her  to  the  relief  sought. 

It  is  insisted  that  the  testimony  of  plaintiff  in  error  should 
not  be  considered,  as  it  is  incompetent,  under  the  statute. 
We  have  turned  to  the  record,  and  after  a  careful  search  are 
unable  to  find  that  any  motion  was  made  to  suppress  her 
deposition,  or  any  portion  of  it.  There  are  no  exceptions  to 
questions  or  answers.  Nor  do  we  even  find  that  any  objec- 
tion was  raised  when  the  deposition  was  read,  even  if  that 
would  have  been  sufficient.  A  party  can  not  lie  by  without 
objecting  to  the  reading  of  a  deposition,  and  then,  after  it  is 
read,  say  the  witness  or  the  evidence  is  incompetent.  Even 
where  such  legal  objections  exist,  and  they  are  not  urged 
before  the  deposition  is  read  in  evidence,  the  objections  must 
be  considered  as  waived,  and  can  not  be  raised  for  the  first 
time  in  this  court.  The  transcript  of  the  record  is  badly 
arranged,  and  we  have  found  difficulty  in  examining  it  to 
find  evidence  referred  to,  and  on  turning,  in  numerous  in- 
stances, to  the  pages  referred  to,  we  find  nothing  to  verify 
the  reference  made,  and  owing  to  its  great  size  search  for 
such  evidence,  if  it  exists,  is  impracticable.  If  such  objec- 
tions were  urged  in  the  court  below,  they  are  not  referred  to 
in  the  abstract  or  the  briefs  of  counsel  on  either  side.  The 
evidence  of  plaintiff  in  error  is  strongly  corroborated  by  other 
witnesses. 

The  decree  will  be  reversed  and  the  cause  remanded. 

Decree  reversed. 
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John  H.  S.  Quick  et  al. 

v. 

John  E.  Lemon. 

Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Cross-bill — of  the  right  to  file  a  cross-bill.  Where  a  defendant  in 
a  suit  in  chancery  has  equities  arising  out  of  the  subject  matter  of  the  origi- 
nal bill  which  entitle  him  to  affirmative  relief,  he  may,  as  matter  of  right, 
present  such  equities  by  way  of  cross-bill,  and  it  will  be  error  to  refuse  to 
permit  the  cross-bill  to  be  filed. 

2.  Subscription  to  stock — promise  to  subscribe,  and  refusal — right 
of  action.  Where  a  person  enters  into  a  valid  contract  with  a  corporation, 
by  which  he  agrees  to  subscribe  for  a  certain  number  of  shares  of  stock  in 
the  company,  upon  his  failure  and  refusal  to  comply  with  that  contract, 
without  fault  on  the  part  of  the  corporation,  the  latter  will  have  a  right  of 
action  to  recover  such  damages  for  the  breach  of  the  contract  as  it  may  have 
sustained. 

3.  Action — cross-demands — of  a  cross-demand  as  an  independent 
cause  of  action.  Although  a  defendant  in  a  suit  at  law  may  have  a  counter- 
claim which  he  could  properly  plead  as  a  set-off  in  the  action,  he  is  not 
bound  to  do  so,  but  may  bring  his  separate  action  for  the  recovery  of  his 
demand. 

4.  Set-off— in  equity—  cross  legal  demands — non-residence  as  a 
ground  of  equity  jurisdiction.  A  creditor  of  a  corporation  recovered  a  judg- 
ment at  law  against  the  corporation,  upon  which  an  execution  was  issued, 
and  returned  nulla  bona.  Thereupon  the  judgment  creditor  exhibited  a 
creditor's  bill  against  several  persons  as  stockholders  in  the  corporation,  for 
the  purpose  of  recovering  their  unpaid  subscriptions  in  satisfaction  of  his 
debt.  The  corporation  was  also  made  a  party.  At  the  time  of  the  bringing 
of  the  suit  in  which  the  judgment  was  rendered,  the  corporation  held  a  claim 
for  damages  against  the  plaintiff  in  that  action,  growing  out  of  the  same 
transaction  as  that  involved  in  the  suit  at  law,  and  of  such  character  that  it 
could  have  been  interposed  as  a  set-off  in  that  suit, — but  that  was  not  done. 
The  corporation,  however,  asked  leave  to  file  a  cross-bill  in  the  suit  in  chan- 
cery, by  which  it  sought  to  set  off  its  claim  as  against  the  judgment  held  by 
the  complainant  in  the  original  bill,  who  was  alleged  to  be  a  non-resident  of 
the  State.  The  trial  court  refused  to  permit  the  cross-bill  to  be  filed.  This 
was  held  to  be  error.  Although  the  claim  of  the  corporation  was  a  legal 
demand,  and  capable  of  being  set  off  in  the  suit  at  law,  the^corporation  was 
not  bound  to  set  it  up  as  a  defence  in  that  suit.  The  judgment  creditor 
having  invoked  the  aid  of  a  court  of  equity  to  enforce  the  collection  of  his 
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judgment,  this  claim  of  the  corporation  became  a  proper  subject  of  set-off 
in  that  suit  if  there  was  equitable  ground  for  such  relief.  The  fact  of  the 
non-residence  of  the  complainant  in  the  creditor's  bill  afforded  such  equi- 
table ground. 

Appeal  from  the  Appellate  Court  for  the  First  District ; — 
heard  in,  that  court  on  appeal  from  the  Superior  Court  of 
Cook  county ;    the  Hon.  George  Gardner,  Judge,  presiding. 

This  was  a  creditor's  bill,  brought  by  John  E.  Lemon, 
in  the  Superior  Court  of  Cook  county,  against  John  H.  S. 
Quick  and  John  T.  Temple,  stockholders  of  the  Prudential 
Life  Association,  to  reach  unpaid  subscriptions  to  the  capital 
stock  of  the  corporation,  to  satisfy  a  judgment  which  the 
complainant  had  recovered  against  the  corporation.  On  the 
hearing  the  Superior  Court  found  that  the  appellee  (com- 
plainant in  the  bill)  had  recovered  a  judgment  against  the 
Prudential  Life  Association,  a  corporation  organized  under 
the  laws  of  the  State ;  that  an  execution  had  been  issued  on 
the  judgment,  and  returned  nulla  bona;  that  John  H.  S.  Quick 
and  John  T.  Temple  each  owed  to  the  capital  stock  of  the 
corporation  more  than  the  amount  of  the  judgment.  Upon 
these  findings  a  decree  was  rendered  against  the  stockholders 
for  the  amount  of  complainant's  judgment.  This  decree,  on 
appeal,  was  affirmed  in  the  Appellate  Court. 

The  Prudential  Life  Insurance  Association  was  made  a 
co-defendant  with  appellants,  and  filed  a  separate  answer,  in 
which  it  denied  the  recovery  of  a  valid  judgment.  It  also 
set  up  that  complainant  in  the  bill  agreed  to  take  fifty  shares 
of  the  capital  stock  of  the  company,  upon  which  it  avers  he 
paid  $1000,  leaving  $4000  yet  to  be  paid  by  him,  which 
amount  the  corporation  offered  to  set  off  against  the  judg- 
ment. It  also  appears  that  the  corporation  presented  a  cross- 
bill, in  which  it  is  alleged  that  on  or  about  April,  1874,  and 
prior  thereto,  persons  interested  in  organizing  and  starting 
the  company,  desiring  to  procure  subscriptions  to  the  capital 
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stock  thereof  to  enable  it  to  commence  business  under  the 
laws  of  Illinois,  amounting  to  $100,000,  and  having  procured 
subscriptions  of  $40,000  or  thereabouts,  the  said  Lemon 
represented  and  caused  to  be  represented  to  them,  and  the 
then  directors  of  this  association,  that  he  could  influence  and 
obtain  persons  of  his  acquaintance  to  contribute  the  balance 
of  capital  stock  of  $100,000,  and  agreed,  in  case  of  his  elec- 
tion as  secretary  of  said  association,  he  would  contribute 
thereto  fifty  shares,  to  wit,  $5000,  and  procure  the  subscrip- 
tions for  the  balance  of  said  stock  by  responsible  parties  of 
means ;  that  about  the  same  time,  Gerrit  L.  Hoodless,  who 
was  then  secretary  and  a  director  of  this  association,  and 
a  subscriber  for  forty  shares  of  stock,  offered  to  resign  as 
secretary  and  director  in  case  his  subscription  should  be  first 
cancelled,  and  he  be  paid  certain  moneys  contributed,  paid 
and  advanced  by  him  to  promote  and  aid  said  organization; 
that  thereupon,  on  the  representations  aforesaid  of  said 
Lemon,  that  in  case  of  his  election  as  secretary  he  would 
procure  said  stock  to  be  subscribed  for,  as  aforesaid,  the  resig- 
nation of  said  Hoodless  was  accepted  by  the  directors  of  this 
association,  and  his  subscription  to  stock  cancelled ;  that 
said  Lemon  was  elected  secretary  in  place  of  said  Hoodless, 
and  in  consideration  thereof  said  Lemon  agreed  with  the 
directors  acting  for  the  association,  that  he  would  contribute 
and  pay  into  the  capital  stock  of  this  association  the  amount 
of  fifty  shares  of  such  stock,  to-wit,  $5000,  and  in  pursuance 

of  said  agreement  paid  to  said  Hoodless dollars,  and 

also  paid  some  other  amounts,  m  all  about  $1000,  to  pro- 
mote said  organization,  as  contributions  to  and  payments  on 
account  of  said  fifty  shares  of  stock  agreed,  as  aforesaid,  to  be 
contributed ;  that  said  Lemon  never  paid  any  other  sum  on 
account  of  said  fifty  shares  by  him  agreed  to  be  paid  for,  and 
that  on  account  thereof  he  still  owes  the  association  $4000 
or  thereabouts,  and  more  than  the  whole  amount  by  him 
claimed  on  his  said  judgment,  or  otherwise;  and  the  associa- 
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tion  (complainant  here)  offers  and  asks  to  set-off  against  said 
pretended  judgment  the  said  amount  so  agreed  to  be  con- 
tributed by  Lemon  on  the  stock  to  the  extent  necessary  to 
discharge  the  same,  if  he  is  entitled  thereto. 

The  cross-bill  further  shows  that  Lemon  did  not  obtain  or 
procure  subscriptions  to  stock  as  he  promised  and  agreed, 
or  any  such  subscriptions,  but  wholly  failed  so  to  do,  and 
after  remaining  as  secretary  and  director  with  the  company 
till  about  July  2,  1874.  he  voluntarily  abandoned  the  com- 
pany and  returned  to  Iowa,  where  he  has  remained  ever 
since,  and  that  in  consequence  of  his  breach  of  his  agree- 
ments and  representations  aforesaid,  and  his  failure  to  pro- 
cure said  subscriptions  to  stock,  and  his  abandonment  of  said 
association,  the  association  and  its  other  promoters  and  mem- 
bers have  been  unable  to  obtain  said  subscriptions  necessary 
to  start  business,  beyond  the  $40,000  subscribed,  as  afore- 
said, and  has  not  organized  as  designed,  or  commenced  the 
business  of  insurance. 

The  cross-bill  also  alleges  Lemon  is  a  non-resident,  and 
out  of  the  jurisdiction  of  this  court,  since  he  left  the  State, 
in  July,  1874,  and  that  the  claim  which  he  pretends  to  have 
put  in  judgment  is  for  moneys  and  salary  claimed  to  be 
earned  and  paid  to  promote  the  formation  and  organization 
of  said  association,  and  rendered  and  contributed  as  a  pro- 
moter of  the  same  to  the  capital  stock  thereof  as  risks  and 
ventures  on  its  success,  for  which  the  said  Lemon  could  not 
become  a  creditor  thereof,  trusting  its  credit  and  responsi- 
bility, but  at  most  only  could  occupy  the  place  of  a  sub- 
scriber or  contributor  to  the  stock  of  said  association,  and 
could  claim  only  a  share  in  the  distribution  of  its  assets  on 
dissolution  thereof  after  its  debts  were  paid,  and  that,  all 
moneys  contributed  or  advanced  by  him  have  been  paid  and 
spent  while  he  was  a  member,  secretary  and  director  of  said 
association,  and  that  the  said  association  has  no  assets  or 
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property  from  which  the  said  Lemon  can  recover,  or  claim  to 
receive  the  amount  of  his  said  judgment. 

Keference  is  made  to  the  answer  of  the  association  for  a  full 
statement,  and  prays  that  the  same  may  be  made,  so  far  as 
applicable,  as  a  part  of  this  cross-bill,  and  states  the  hope 
that  Lemon  would  not  attempt  to  enforce  judgment  on  said 
association,  or  its  promoters  or  members,  and  would  cancel 
the  same.  The  cross-bill  prays  an  answer,  and  that  the  pre- 
tended judgment  may  be  decreed  null  and  void,  but  that  if  it 
is  held  valid  for  any  purpose,  an  account  may  be  taken  of  the 
amount,  if  anything  is  clue  on  the  judgment,  and  set-off  made 
of  the  amount  unpaid  on  stock  agreed  to  be  taken  and  con- 
tributed and  paid  by  Lemon,  and  that  Lemon  be  restrained 
from  enforcing  his  said  judgment,  or  any  part  thereof,  and 
that  it  be  decreed  satisfied  and  discharged,  and  for  further 
and  other  or  different  relief  and  process,  etc.,  "and  asked 
and  moved  that  the  said  cross-bill  be  filed,  and  for  a  rule 
on  the  said  original  complainant,  John  K.  Lemon,  to  plead, 
demur  or  answer  to  the  same ;  but  the  court  refused  to  per- 
mit said  cross-bill  to  be  filed  or  to  make  the  said  rule  to 
answer  the  same,  to  which  ruling  defendants  then  and  there 
duly  excepted." 

Messrs.  Herbert,  Quick  &  Miller,  for  the  appellants : 
The  court  erred  in  not  permitting  the  cross-bill  to  be  filed, 
and  in  not  ruling  the  original  complainant  to  answer.  The 
right  to  file  the  cross-bill  after  answer  is  statutory,  and  a  rule 
to  answer  it  was  the  proper  course  for  the  court.  Kev.  Stat. 
1874,  chap.  22,  sec.  30;  Jones  v.  Smith,  14  111.  230;  Wiley 
v.  Platner,  17  id.  540  ;  Robins  v.  Swaine,  68  id.  200 ;  Beau- 
champ  v.  Putnam,  34  id.  381 ;  Davis  v.  American  and  Foreign 
Christian  Union,  100  id.  313. 

The  association  had  a  right  to  a  hearing  on  the  cross-bill, 
and  it  was  error  to  hear  the  case  without  an  issue  on  such 
bill.     Blair  v.  Reading,  99  111.  611. 
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It  was  error  upon  the  evidence  disclosed,  even  on  the 
answer,  not  to  have  allowed  to  the  Prudential  Life  Associa- 
tion a  set-off  to  the  amount  of  the  judgment. 

A  prior  creditor's  bill,  under  the  statute,  will  not  lie  against 
an  insolvent  insurance  company,  for  the  reason  that  a  statu- 
tory remedy  lies.  Such  a  bill  will  not  lie  in  New  York. 
Morgan  v.  New  York  and  Albany  R.  R.  Co.  10  Paige,   290 ; 

2  Barbour's  Ch.  Pr.  157;  Sherwood  v.  Buffalo  and  New  York 
Central  R.  R.  Co.  12  How.  Pr.  136;  Corning  v.  Mohawk  Val- 
ley Ins.  Co.  11  id.  190;  Hunds  v.  Canandaigua  and  Niagara 
Falls  R.  R.  Co.  10  id.  487 ;  Harrison  v.  H.  R.  Q.  and  M.  Co. 
11  id.  33;  Bogardus  v.  Manufacturing  Co.  7  N.  Y.  147;  Mills 
v.  Stewart,  41  id.  390 ;  Griffith  v.  Mangum,  73  id.  611 ;  Eev. 
Stat.  chap.  73,  sees.  84-92 ;  Ward  v.  Farwell,  97  111.  593 ; 
Chicago  Life  Ins.  Co.  v.  Auditor,  101  id.  82. 

A  creditor,  by  filing  a  creditor's  bill,  merely  acquires  a  lien 
upon  the  assets  of  his  debtor  existing  when  the  bill  is  filed, 
and  if  the  assets  consist  of  accounts  due  or  choses  in  action, 
if  the  debtor  himself  could  not  maintain  an  action  for  the 
recovery  of  the  same  the  creditor  can  not  maintain  the  bill. 
Bonte  v.  Cooper,  90  111.  440 ;  Broivning  v.  Bettis,  8  Paige,  568. 

So  in  garnishment,  the  judgment  debtor,  in  order  to  hold 
the  garnishee,  must  be  able  to  maintain  a  suit  at  law. 
Richardson  v.  Lester,  83  111.  55 ;    Peck  v.  Coalfield  Coal  Co. 

3  Bradw.  624. 

Mr.  F.  W.  S.  Brawley,  for  the  appellee: 

Unpaid  subscriptions  to  capital  stock  of  a  corporation  con- 
stitute a  trust  fund  for  the  payment  of  creditors  of  the  corpo- 
ration. Lamar  Ins.  Co.  v.  Moore,  84  111.  575 ;  Union  Ins.  Co. 
v.  Frear  Stone  Manf.  Co.  97  id.  537 ;  Hatch  v.  Dana,  101 
U.  S.  205 ;  Saivyer  v.  Hoag,  17  Wall.  610 ;  Thompson  on 
Liability  of  Stockholders,  sec.  10,  and  cases  cited. 

The  liability  on  an  unpaid  subscription  to  capital  stock  is 
that  of  a  debtor.     Terry  v.  Anderson,  95  U.  S.  628. 
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A  court  of  equity  will  enforce  payment  of  the  subscriptions 
though  no  call  was  made  by  the  board  of  directors.  Hatch 
v.  Dana,  101  U.  S.  205;  Hickling  v.  Wilson,  104  111.  54; 
Ogilvie  v.  Knox  Ins.  Co.  22  How.  380 ;  Thompson  on  Liabil- 
ity of  Stockholders,  sec.  15,  and  cases  cited. 

Appellants  can  not  complain  that  no  decree  was  entered 
against  the  corporation.  Downey  v.  CDonnell,  92  111.  559 ; 
Munger  v.  Jacobson,  99  id.  349 ;  Clark  v.  Hall,  7  Paige,  382; 
Vanpeet  v.  Dunford,  58  111.  145;  Smith  v.  Hickman,  68  id. 
314 ;  Vanvalkenburg  v.  Trustees,  66  id.  103 ;  Hedges  v.  Mace, 
72  id.  472 ;  Fanville  v.  Sausser,  73  id.  451  ;  Clark  v.  Marjield, 
77  id.  258;  Richardson  v.  Greene,  78  id.  525;  Stoiv  v.  Steele, 
83  id.  422. 

The  cross-bill  was  not  necessary  or  proper.  Chicago,  Dan- 
ville and  Vincennes  R.  R.  Co.  v.  Field,  86  111.  270 ;  Derby  v. 
Gage,  38  id.  27 ;   Tobey  v.  Foreman,  79  id.  489. 

Refusing  a  jury  trial  was  in  the  discretion  of  the  court. 
Dowden  v.  Wilson,  71  111.  485. 

Unsworn  answer :  an  affidavit  necessary  to  entitle  one  to 
trial  by  jury.  Hahn  v.  Hnber,  83  111.  243 ;  Sea  Ins.  Co.  v. 
Daggett,  9  Paige,  369. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Did  the  court  err  in  refusing  the  motion  of  the  defendant 
corporation  to  file  the  cross-bill  ?  Section  30,  chapter  22, 
Revised  Statutes  of  1874,  provides:  "Any  defendant  may, 
after  filing  his  answer,  exhibit  and  file  his  cross-bill,  and  call 
upon  the  complainant  to  file  his  answer  thereto,  in  such  time 
.as  may  be  prescribed  by  the  court."  In  Jones  v.  Smith,  14 
111.  229,  it  was  held  that  a  cross-bill  was  proper  whenever 
the  defendants,  or  any  of  them,  have  equities  arising  out  of 
the  subject  matter  of  the  original  suit  which  entitle  them  to 
affirmative  relief,  which  they  can  not  obtain  in  that  suit.  In 
the  case  cited  the  decree  was  reversed,  on  the  ground,  alone, 
that  the  court  struck  the  cross-bill  from  the  files,  and  refused 
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to  require  the  defendants  to  answer  it.  In  Beauchamp  v. 
Putnam,  34  111.  378,  it  was  held  that  the  filing  of  a  cross-bill 
was  a  matter  of  right,  and  requires  no  leave ;  but  it  does  not 
necessarily  stay  the  original  cause.  The  same  doctrine  was 
declared  in  Davis  v.  American  and  Foreign  Christian  Union, 
100  111.  313.  The  doctrine  may,  therefore,  be  regarded  as 
well  settled,  that  where  a  defendant  has  equities  arising  out 
of  the  subject  matter  of  the  original  suit  which  entitle  him 
to  affirmative  relief,  it  would  be  error  for  the  circuit  court  to 
refuse  to  permit  a  cross-bill  to  be  filed. 

Did  the  defendant  corporation,  by  the  averments  in  the 
cross-bill,  bring  itself  within  this  rule  ?  There  may  be  mat- 
ters alleged  which  are  not  material,  or  upon  which  relief 
could  not  be  granted ;  but  it  is  alleged  that  Lemon,  the  com- 
plainant in  the  original  bill,  in  case  he  was  elected  secretary 
of  the  association,  agreed  to  take  fifty  shares  of  the  capital 
stock  of  the  company,  and  pay  therefor  the  sum  of  $5000  ; 
that  he  was  elected  secretary,  but  failed  and  refused  to  take 
the  stock  which  he  had  agreed  to  do.  If  Lemon  made  a  valid 
contract  with  the  corporation,  upon  a  sufficient  consideration, 
to  take  stock  in  the  corporation,  and  failed  and  refused  to 
comply  with  that  contract  without  fault  on  the  part  of  the 
corporation,  the  latter  may  recover  such  damages  for  a  breach 
of  the  contract  as  it  may  have  sustained.  Thrasher  v.  Pike 
County  R.  R.  Co.  25  111.  404,  is  a  case  in  point  as  to  the  lia- 
bility of  a  person  to  a  corporation  on  a  similar  promise. 

It  may,  however,  be  said  this  defence  might  have  been  set 
up  in  the  action  at  law  in  which  the  judgment  was  rendered, 
and  the  corporation  is  concluded  by  the  judgment.  In  an 
action  before  a  justice  of  the  peace  our  statute  requires  a 
defendant  to  bring  in  all  his  demands  against  a  plaintiff, 
unless  they  exceed  the  jurisdiction  of  the  justice,  and  a  failure 
to  do  so  will  bar  an  action  brought  after  the  rendition  of  the 
judgment.  But  this  statute  has  no  reference  to  actions 
brought  in  the  circuit  court.     The  statute  allows  a  set-off  to 
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be  pleaded  in  the  circuit  court,  but  it  is  not  compulsory.  A 
defendant  may  decline  to  plead  and  prove  his  set-off,  and 
after  judgment  sue  the  plaintiff  for  his  demand,  if  he  desires 
to  do  so.  Morton  v.  Bailey,  1  Scam.  213 ;  Chicago,  Danville 
and  Vincennes  R.  R.  Co.  v.  Field,  86  111.  270. 

The  case  then  stands  in  this  position :  The  complainant 
has  recovered  a  judgment  at  law  against  defendant,  which 
he  carries  into  a  court  of  equity  to  enforce.  The  defendant 
has  a  demand  against  complainant,  which  grew  out  of  the 
same  transaction,  which  has  not  been  reduced  to  judgment, 
and  which  was  not  pleaded  in  the  action  at  law  wherein  com- 
plainant obtained  judgment.  Can  this  demand  be  set  off  in 
equity  when  the  plaintiff  in  the  judgment  comes  into  a  court 
of  equity  to  collect  his  judgment?  If  the  judgment  had 
been  paid  after  it  was  rendered,  the  defendant  might  defeat 
the  bill  by  showing  that  fact.  If  it  has  a  legal  demand 
against  complainant  large  enough  to  liquidate  the  judgment, 
although  it  existed  when  the  judgment  was  rendered,  as  it 
was  not  bound  in  law  to  plead  that  demand  in  the  action  at 
law,  when  sued  in  equity  we  perceive  no  reason  why  the 
demand  may  not  be  relied  upon  as  a  set-off  to  the  judgment, 
if  the  corporation  can  show  equitable  ground  for  relief. 

It  is  true  where  a  bill  is  filed  to  enjoin  the  collection  of 
a  judgment,  on  the  ground  that  the  complainant  in  the  bill 
has  a  set-off  in  equity,  courts  of  equity  will  not  allow  such  a 
set-off  unless  the  party  seeking  it  can  show  some  equitable 
ground  for  relief  against  the  judgment.  (Raleigh  v.  Raleigh, 
35  111.  512.)  Indeed,  a  set-off  is  ordinarily  allowed  in  equity 
only  when  the  party  seeking  the  benefit  of  it  can  show  some 
equitable  ground  for  being  protected  against  the  adversary's 
demand, — the  mere  existence  of  cross-demands  is  not  suffi- 
cient. (2  Story,  sec.  1436.)  But  it  is  a  natural  equity  that 
cross-demands  should  be  off-set  against  each  other,  and  that 
the  balance  only  should  be  recovered,  and  where  the  law  can 
not  give  a  remedy  in  a  separate  action,  courts  of  chancery 
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may  grant  relief.  (Lindsey  v.  Jackson,  2  Paige,  581.)  The 
insolvency  of  the  party  against  whom  the  equitable  set-off  is 
claimed,  has  been  held  sufficient  ground  for  the  exercise  of 
equitable  jurisdiction.  In  this  case,  insolvency  of  the  com- 
plainant was  not  shown  by  the  allegations  of  the  cross-bill, 
but  it  was  averred  that  the  complainant  was  beyond  the 
jurisdiction  of  the  court ;  that  he  had  moved  to  the  State  of 
Iowa ;  that  he  could  not  be  sued  and  the  demand  be  collected 
by  a  judgment  in  an  action  at  law.  Non-residence  has  been 
held  to  be  equivalent  to  insolvency.  This  was  announced 
in  Bobbins  v.  Hawley,  1  Monroe,  194,  where  the  court  said: 
"Bobbins  is  admitted  to  be  insolvent,  and  Dodge  must  be 
understood,  from  the  proceedings,  to  be  out  of  the  country ; 
and  it  will  not  be  denied  that  these  facts  are  sufficient,  in 
general,  to  warrant  a  court  of  equity  in  taking  cognizance  of 
a  cause,  for  the  purpose  of  setting  off  demands  which,  from  a 
lack  of  connection,  could  not  otherwise  be  decreed  in  a  court 
of  equity."  It  would  seem  to  be  inequitable  to  require  the 
corporation  to  go  to  another  State  to  collect  its  demand  in  an 
action  at  law,  and  we  are  inclined  to  hold  that  the  non-resi- 
dence of  the  complainant,  in  connection  with  the  fact  he  calls 
upon  a  court  of  equity  to  enforce  his  judgment,  is  sufficient 
to  allow  the  defendant  corporation  to  prove  and  set  off  its 
demand  set  up  in  the  cross-bill  against  the  judgment  of  the 
complainant. 

Other  questions  have  been  discussed  in  the  argument,  but 
it  will  not  be  necessary  to  consider  them  here. 

In  our  opinion  the  court  erred  in  denying  the  motion  of 

the  defendant  corporation  to  file  the  cross-bill.      For  this 

error  the  judgment  of  the  Appellate  Court  will  be  reversed, 

and  the  cause  remanded  for  further  proceedings  consistent 

with  this  opinion. 

Judgment  reversed. 
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The  People,  for  use  of  Thomas  McKee 

v. 

Daniel  Abbott  et  al. 

Filed  at  Ottawa  November  20,  1882 — Rehearing  denied  March  Term,  1883. 

1.  Administbatton — compelling  surrender  of  notes  to  administrator. 
It  does  not  follow,  when  another  party  is  in  possession  of  goods,  chattels, 
etc.,  of  a  deceased  person,  that  the  court  shall  order  that  the  same  be 
delivered  to  the  administrator,  under  section  80,  chapter  3,  Rev.  Stat.  1874. 
If  the  order  can  accomplish  no  substantial  good  it  should  not  be  made.  The 
court  is  invested  with  a  discretion,  and  is  not  compelled,  as  a  matter  of 
arbitrary  law,  to  make  any  specific  order.  This  discretion  is  not  unlimited, 
but  should  be  exercised  so  as  to  best  preserve  the  estate,  and  promote  its 
honest,  complete  and  prompt  administration. 

2.  Although  a  proceeding  under  that  section  of  the  statute  is  a  statutory 
and  not  an  equitable  proceeding,  the  court,  as  in  the  allowance  of  claims 
against  an  estate,  should  look  beyond  the  mere  legal  right,  and  protect  the 
equitable  right  of  possession.  Hence  the  court  should  not  require  the  equi- 
table owner  of  promissory  notes,  made  payable  to  a  deceased  person,  to  deliver 
them  to  the  administrator  of  the  estate,  when  not  required  for  the  payment  of 
debts  of  the  estate  or  for  the  purposes  of  distribution. 

3.  Same— when  not  necessary.  "Where  the  husband,  the  sole  heir  of  his 
wife  as  to  her  personal  estate,  has  paid  all  her  debts  and  liabilities,  and  as 
such  heir,  and  having  the  possession  of  all  her  personal  estate,  makes  a  vol- 
untary disposition  of  promissory  notes  payable  to  his  wife,  and  no  adminis- 
tration is  necessary  to  collect  the  notes,  the  appointment  of  an  administrator 
is  unnecessary,  and  if  appointed  he  will  not  be  entitled,  as  a  matter  of  right, 
to  have  the  husband's  equitable  assignee  surrender  such  notes  to  him  merely 
to  collect  them,  and  charge  his  commissions  on  the  amount  when  collected. 

4.  Assignment — equitable  assignee  protected.  Where  the  sole  heir  of 
a  deceased  person  voluntarily  parts  with  whatever  title  he  had  to  notes  of  the 
decedent,  should  the  administrator  collect  the  same  and  pay  the  money  over 
to  him,  he  not  being  equitably  entitled  to  the  same,  a  court  of  equity  would 
compel  him  to  pay  the  amount  over  to  the  equitable  assignee. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Knox  county ;  the  Hon.  Arthur  A.  Smith,  Judge,  presiding. 
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This  is  an  appeal  from  a  judgment  of  the  Appellate  Court 
for  the  Second  District,  reversing  a  judgment  of  the  circuit 
court  of  Knox  county.  The  case  was  a  proceeding  instituted 
by  Thomas  McKee,  as  administrator  of  the  estate  of  Kate  H. 
Lee,  deceased,  in  the  county  court  of  Knox  county,  against 
Daniel  Abbott  and  Louisa  McCall,  as  executors  of  the  last 
will  and  testament  of  Catharine  Dwire,  deceased,  under  sec- 
tion SO,  of  chapter  3,  Rev.  Stat.  1874,  entitled  "Administra- 
tion of  Estates,"  to  compel  the  latter  to  deliver  to  the  former 
certain  promissory  notes  claimed  to  belong  to  the  estate  of 
said  Kate  H.  Lee,  deceased.  The  circuit  court  ordered  that 
the  notes  be  delivered  as  sought  by  the  proceeding,  but  on 
appeal  to  the  Appellate  Court  for  the  Second  District  that 
court  reversed  this  order  of  the  circuit  court ;  and  inasmuch 
as  such  judgment  was,  wholly  or  in  part,  the  result  of  the 
finding  of  the .  facts  concerning  the  matters  in  controversy 
different  from  the  finding  of  the  circuit  court,  said  court 
recited,  in  its  final  order  and  judgment,  the  facts  as  found 
by  it,  after  the  caption,  as  follows : 

"That  Mrs.  Kate  H.  Lee  died  on  the  21st  day  of  Decem- 
ber, A.  D.  1876,  intestate,  leaving  a  surviving  husband, 
Henry  E.  Lee,  but  leaving  no  children  or  descendants  of 
children ;  that  at  the  time  of  her  death  she  was  the  owner 
of  a  piece  of  real  estate  in  the  State  of  Iowa,  and  was  also 
possessed  of  about  $14,000  worth  of  personal  property,  a 
portion  of  which  is  the  notes  in  controversy,  and  for  which 
the  order  in  this  case  was  entered  in  the  circuit  court,  or 
for  the  proceeds  of  such  of  the  notes  as  had  been  collected 
by  the  appellants ;  that  after  the  death  of  Mrs.  Lee  the  said 
Henry  R.  Lee  took  and  retained  possession  of  all  the  per- 
sonal estate  until  the  time  of  the  division  of  the  property 
hereinafter  mentioned,  and  after  that  time  still  retained  all 
of  it  except  that  portion  delivered  to  Mrs.  Dwire ;  that  on 
the  8th  day  of  January,  1877,  the  surviving  husband,  Henry 
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K.  Lee,  and  the  mother  of  Mrs.  Lee,  (Mrs.  Catharine  Dwire,) 
entered  into  the  following  contract  in  writing : 

"  'Articles  of  agreement  between  Henry  E.  Lee,  of  Gales- 
burg,  and  Mrs.  Catharine  Dwire,  of  Canton :  It  is  agreed 
and  fully  understood  between,  viz.,  ourselves,  Mrs.  Catharine 
Dwire  and  Henry  K.  Lee,  that  the  property,  both  real  and 
personal,  belonging  to  Mrs.  H.  E.  Lee,  deceased,  in  her  own 
right,  shall  be  equally  divided  between  Mrs.  Catharine  Dwire, 
her  mother,  and  H.  E.  Lee,  her  husband,  said  division  to  take 
place  after  all  her  debts  are  fully  paid,  including  funeral 
expenses.  And  it  is  further  agreed,  that  in  case  Mrs.  Catha- 
rine Dwire  should  die  first,  her  one-half  interest  shall  go  to 
Henry  E.  Lee ;  and  if  Henry  E.  Lee  should  die  first,  then 
his  one-half  shall  go  to  Mrs.  Catharine  Dwire. 

"  'We  hereunto  set  our  hands  this  8th  clay  of  January, 

187T'         rQ.       A1  H.  E.  Lee, 

[Signed]  ' 

Catharine  Dwire.' 

"That  in  February,  1877,  the  parties  to  said  contract 
divided  the  property  of  Mrs.  Lee  between  them,  Mrs.  Dwire, 
at  the  time  of  the  division,  claiming  that  what  she  received 
paid  her  in  full  for  all  her  daughter  was  owing  her,  but  aside 
from  such  claim  of  Mrs.  Dwire  there  is  no  evidence  of  any 
indebtedness  to  her,  nor  of  the  character  or  amount  of  such; 
that  prior  to  such  division  of  the  property  the  said  Henry 
E.  Lee  had  paid  all  the  debts  and  funeral  expenses  of  the 
intestate,  (except  the  debt  of  Mrs.  Dwire,  if  any  such  existed,) 
and  any  claim  of  Mrs.  Dwire  was  satisfied  by  such  division 
of  the  property ;  that  in  such  division  of  the  property  Mrs. 
Dwire  took  the  Iowa  land,  and  a  sufficient  amount  of  notes, 
and  some  money  and  other  property,  to  make  one-half  of  the 
property,  Mr.  Lee  retaining  his  share  of  one-half  in  personal 
property;  that  the  notes  taken  by  Mrs.  Dwire  were  each 
indorsed  by  Mr.  Lee  and  delivered  to  her,  and  she  took  them 
with  her  to  her  residence  in  Fulton  county,  and  that  she,  at 
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the  time  of  her  death,  retained  the  notes  named  in  the  decre- 
tal order  entered  in  this  cause ;  that  Mrs.  Dwire  departed 
this  life  testate,  on  or  ahout  the  24th  day  of  April,  1879,  by 
her  will  nominating  the  appellants  her  executors  who  were 
afterwards,  on  the  10th  day  of  May,  duly  appointed,  by  the 
county  court  of  Fulton  county,  executors  of  her  estate,  and 
entered  upon  their  duties  as  such,  and  on  July  21  filed  in 
said  court  an  inventory  of  the  personal  estate,  in  which  was 
included  the  said  notes,  for  which,  or  the  proceeds  thereof, 
the  order  in  this  case  was  rendered ;  that  at  the  time  the 
citation  was  served  upon  the  appellants,  they  had  in  their 
hands  the  notes  for  the  surrender  of  which  the  decree  was 
entered,  and  the  proceeds  of  other  notes  collected  by  them, 
to  the  amount  named  in  the  said  decree;  that  on  the  19th 
day  of  February,  A.  D.  1880,  the  said  Henry  E.  Lee  filed 
his  petition  in  the  county  court  of  Knox  county,  it  being  the 
county  of  Mrs.  Lee's  residence  at  the  time  of  her  death, 
praying  for  the  appointment  of  Thomas  McKee  as  adminis- 
trator of  the  estate  of  Mrs.  Kate  H.  Lee ;  that  letters  were 
issued  to  him,  dated  March  15,  1880,  and  he  qualified  as 
such  administrator;  that  thereafter,  and  before  the  com- 
mencement of  this  proceeding,  he  made  a  demand  in  writing 
upon  the  appellants  for  the  personal  property  so  received 
by  Mrs.  Dwire,  upon  the  division  aforesaid,  and  that  they 
refused  to  comply  with  such  demand ;  that  said  Henry  E. 
Lee  prepared  and  had  filed  an  inventory  of  the  estate  of  Mrs. 
Lee,  and  had  the  adjustment  day  named,  but  no  debts  were 
then,  nor  have  there  been  since,  to  the  day  of  the  trial  in  the 
circuit  court  of  this  cause,  proved  against  the  estate  of  Mrs. 
Lee ;  that  said  McKee  has  himself  taken  no  interest  in  the 
administration  of  said  estate,  and  has  not  received  or  taken 
from  said  Lee  any  of  the  estate  retained  by  him  upon  the 
division  aforesaid,  and  we  find  that  his  appointment  was 
obtained  by  said  Henry  E.  Lee  for  the  sole  purpose  of  com- 
mencing these  proceedings." 
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The  errors  assigned  are : 

First — The  Appellate  Court  erred  in  not  affirming  the 
judgment  and  order  of  the  circuit  court. 

Second — The  Appellate  Court  erred  in  reversing  the  judg- 
ment and  order  of  the  circuit  court. 

Third — If  the  judgment  of  the  circuit  court  was  properly 
reversed,  then  the  cause  should  have  been  remanded. 

Fourth — The  Appellate  Court  erred  in  not  permitting  the 
cause  to  stand  as  "decided  upon  its  merits." 

Messrs.  McKenzie  &  Calkins,  for  the  appellants. 

Messrs.  Williams  &  Lawrence,  and  Mr.  John  A.  Gray,  for 
the  appellees. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

This  is  a  summary  statutory  proceeding,  under  section  80, 
chapter  3,  of  the  Kevised  Statutes  of  1874,  page  118.  It 
does  not  follow  because  it  is  proved  another  party  is  in  pos- 
session of  goods,  chattels,  etc.,  of  the  deceased,  that  the 
court  shall  order  that  the  same  be  delivered  to  the  executor 
or  administrator.  The  language  is,  the  court  "may"  exam- 
ine the  party  under  oath,  and  "hear  the  testimony  of  such 
executor  or  administrator,  and  other  evidence  offered  by 
either  party,  and  make  such  order  in  the  premises  as  the  case 
may  require."  If  the  order  can  accomplish  no  substantial 
good,  clearly  the  case  does  not  require  that  it  be  made.  The 
court  is  vested  with  a  discretion,  and  not  compelled,  as  a 
matter  of  arbitrary  law,  to  make  any  specific  order.  This 
discretion,  of  course,  is  not  unlimited,  but  should  be  exercised 
so  as  to  best  preserve  the  estate,  and  promote  its  honest, 
complete  and  prompt  administration.  But  no  arbitrary  rule 
of  law  intervenes,  requiring  the  doing  of  purely  formal  or 
useless  acts. 
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This  court  has  held  that  the  county  court,  in  allowing 
claims  against  estates,  is  not  limited  to  the  technical  legal 
rights  of  parties,  but  should  act  upon  their  equities.  (Dixon, 
Assignee  v.  Buell,  Admr.  21  111.  203 ;  Moore  v.  Rogers,  19  id. 
347.)  The  principle  is  applicable  here.  We  do  not  con- 
ceive it  was  ever  intended  the  county  court  should  order 
property  to  be  delivered  by  its  equitable  owner  to  an  executor 
or  administrator  who  happened  to  be  simply  the  technical 
legal  owner.  '  In  such  case,  as  in  the  allowance  of  claims 
against  estates,  the  court  should  look  beyond  the  mere  legal 
right,  and  protect  the  equitable  right  of  possession.  It  is 
quite  true  this  is  not  an  equitable  proceeding, — it  is  purely 
statutory, — but  in  enforcing  statutory  proceedings  it  is  not 
uncommon  to  look  to  and  protect  the  equitable  rights. 
Indeed,  instances  are  not  wanting,  where,  by  statute,  purely 
equitable  defences  have  been  allowed  to  be  interposed  in 
common  law  suits, — and  yet,  in  all  such  cases,  the  suit  still 
remains,  technically,  one  at  law. 

In  Lewis  v.  Lyons  et  al.  13  111.  117,  it  was  held  a  court 
of  equity  will  not  require  an  heir  to  pay  over  money  to  an 
administrator  when  such  administrator  has  no  debts  to  pay, 
nor  any  use  to  make  of  it  connected  with  the  estate,  merely 
that  he  may  retain  it  for  his  own  benefit,  or  be  paid  his  costs 
and  commissions.  And  in  Dorman  et  ux.  v.  Tost  et  al.  13 
111.  127,  and  Fitzgerald  v.  Glancy,  Admr.  49  id.  465,  it  was 
held  that  real  estate  could  not  be  sold  by  an  administrator 
where  there  were  no  debts  owed  by  the  intestate  at  the  time 
of  his  death.  In  the  last  named  case  the  court,  among 
other  things,  said :  "We  concur  fully  with  the  Supreme 
Court  of  Pennsylvania,  in  Walworth  v.  Able,  52  Penn.  370, 
and  with  the  Supreme  Court  of  Missouri,  in  Farrar  v.  Dean, 
24  Mo.  16,  that  where  there  are  no  debts  at  the  time  letters 
of  administration  are  granted,  and  no  question  of  distri- 
bution requiring  the  intervention  of  an  administrator,  the 
expenses  of  administering, — the  result  of  unnecessary  inter- 
38—105  III. 
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ference, — can  not  be  regarded  such  a  debt  as  would  justify  a 
proceeding  to  sell  the  lands.  Such  costs  and  expenses  are 
not  due  by  the  deceased,  and  only  arise  from  the  officious 
and  unnecessary  intermeddling  of  the  administrator. "  If  this 
be  sound,  it  must  necessarily  rest  upon  the  principle  that  in 
such  case  there  was  no  legal  necessity  for  the  appointment 
of  the  administrator,  for  if  there  was  a  legal  necessity  for  his 
appointment,  the  consequent  costs  would,  manifestly,  be  a 
legal  charge  against  his  estate ;  but  there  being  no  debts  to 
pay,  and  no  personal  estate  to  distribute,  there  was  nothing 
for  an  administrator  to  do.  Under  the  facts  found,  there 
was  as  little  here  for  an  administrator  to  do,  as  there.  The 
debts  were  all  paid  by  the  husband,  and  he  was  the  sole  heir 
of  the  personal  property.  Being  in  possession,  there  was  no 
need  of  an  administrator  to  obtain  possession.  It  is  true  an 
administrator  is  the  proper  party  to  sue  upon  notes  payable 
to  the  intestate,  as  held  in  Leamon  et  al.  v.  McCubbin  et  al, 
82  111.  263;  but  where  no  such  suits  are  to  be  brought, 
there  can,  of  course,  be  no  necessity  for  an  administrator  for 
that  purpose. 

Upon  the  death  of  Mrs.  Kate  Lee,  her  husband,  Henry  K. 
Lee,  was  the  sole  heir  of  her  personal  estate,  she  having  left 
neither  children  nor  descendants  of  children  surviving  her. 
He  was  entitled  to  all  her  personal  property  after  the  pay- 
ment of  her  debts.  As  was  said  in  Lewis  v.  Lyons  et  al.  supra: 
"The  administrator,  it  is  true,  may  have  the  legal  title  to  the 
personal  estate, — not,  however,  in  his  own  right,  but  as 
trustee,  and  for  a  particular  purpose.  When  the  debts  are 
paid  the  heir  is  the  cestui  que  trust,  and  as  such  is  entitled 
to  the  surplus  of  the  assets  after  the  debts  are  paid.  There 
being  no  debts  unpaid  in  this  case,  the  heir  has  the  entire 
equitable  interest. "  This  interest  was  here  coupled  with  the 
actual  possession  of  the  property.  Obviously,  it  concerned 
no  one  but  Lee  what  then  became  of  that  property.  He 
might  sell  it  or  give  it  away,  as  he  chose ;  and  after  having 
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disposed  of  the  promissory  notes  voluntarily,  and  without 
fraud  on  either  side,  it  could  no  further  concern  him  that  his 
equitable  assignee  could  not  maintain  an  action  at  law  on 
them  in  his  own  name. 

To  test  the  reasonableness  of  the  position  of  the  adminis- 
trator here,  let  it  be  supposed  Lee  had  himself  brought  an 
action  for  the  possession  of  these  notes.  Surely  it  would 
admit  of  no  controversy  that  he  could  have  no  standing. 
He  voluntarily  parted  with  whatever  of  title  he  had,  and 
their  possession,  and  nothing  has  since  transpired  to  invest 
him  with  new  or  different  rights  in  that  regard, — and  yet  he 
seeks  to  do  precisely  the  same  thing  in  this  form  of  proceed- 
ing. The  facts  found  show  that  he  procured  the  adminis- 
trator to  be  appointed  for  the  sole  purpose  of  prosecuting 
this  proceeding, — that  is,  to  enable  him  to  do  indirectly 
what  he  could  not  do  directly.  If  the  notes  be  delivered  to 
the  administrator,  he  has  only  the  duty  of  paying  the  pro- 
ceeds to  Lee ;  but  Lee  not  being  entitled  to  them  equitably, 
he  could  be  made,  by  the  decree  of  a  court  of  chancery,  to 
pay  them  over  to  appellees.  It  would  be  an  unreasonable 
doctrine  if  the  equitable  assignee  and  lawful  holder  of  a 
promissory  note  could  be  compelled,  without  his  consent,  to 
give  it  up  to  an  administrator,  and  to  pay  him  the  costs  of 
collection,  when  the  maker  stood  ready  and  willing  to  pay 
the  note  without  suit,  and  without  expense  or  delay, — and 
yet  the  position  of  the  appellant  comes  precisely  to  this. 

There  may  be  a  necessity  for  an  administrator  even  where 
there  are  no  debts,  for  the  purpose  of  collection  and  distri- 
bution ;  but  where  there  are  no  debts,  and  the  property  is 
already  distributed,  and  there  are  no  suits  to  be  brought, 
there  can  be  no  necessity  for  an  administrator.  The  law 
does  not  make  it  indispensable  that  every  estate  shall  be 
administered,  merely  for  the  sake  of  administration.  What 
is  here  said  has  no  reference  to  any  rights  Lee  may  have 
under   the  contract   he  made   with   Catharine   Dwire.     We 
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neither  determine  that  he  has,  or  has  not,  rights  under  that 

contract.     If  he  has  rights  under  it,  he  must  enforce  them 

in  a  suit  in  his  own  name.     He  can  not  enforce  them  in  the 

present  proceeding. 

The  opinion  of  the  Appellate  Court  in  this  case,  as  reported 

in  10  Bradwell,  62,  has  our  entire  concurrence. 

The  judgment  is  affirmed. 

Judgment  affirmed. 


George  W.  McMahill  et  al.     , 
v. 
Margaret  A.  McMahill. 

Filed  at  Ottawa  March  28,  1883. 

1.  Homestead — how  extinguished  or  lost.  There  are  only  two  modes 
by  which  the  homestead  right  or  estate  may  be  extinguished:  First,  by  a 
release,  waiver  or  conveyance  in  writing,  subscribed  by  the  householder  and 
his  wife,  or  her  husband,  if  he  or  she  has  one,  and  acknowledged  in  the  same 
manner  as  conversances  of  real  estate  are  required  to  be  acknowledged;  or, 
second,  by  conveyance  of  the  premises,  with  abandonment  or  giving  up  of 
possession. 

2.  Same — can  not  be  released  by  ante-nuptial  contract.  A  widow's 
homestead  right  can  not  be  barred  by  an  ante -nuptial  contract  to  that  effect. 
Such  contract  may  bar  dower,  but  not  the  right  to  the  homestead,  even 
though  the  widow  may  not  have  any  issue  of  the  marriage.  The  provision 
securing  a  homestead  being  a  matter  of  public  concern,  can  not  be  abrogated 
by  private  contract. 

Appeal  from  the  Circuit  Court  of  Warren  county;  the 
Hon.  John  J.  Glenn,  Judge,  presiding. 

The  original  bill  in  this  case  was  brought  by  the  heirs  of 
William  McMahill  for  a  partition  of  the  lands  of  which  he  died 
seized,  among  themselves.  The  widow  of  decedent  was  made 
defendant,  and  the  bill  charged  she  was  not  entitled  to  clower 
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or  homestead  in  the  lands  of  her  late  husband,  on  account  of 
an  ante-nuptial  agreement.  In  her  answer  defendant  admits 
the  making  of  the  ante-nuptial  contract,  but  insists  it  is  not 
obligatory  on  her  because  it  was  so  unfair  and  unreasonable, 
as,  by  its  terms,  she  was  only  to  have  $1000  "in  lieu  of 
dower,  homestead,  widow's  award  and  share  in  his  estate, 
of  whatever  kind  or  nature,  which  estate,  she  alleges,  was 
worth  $75,000.  Omitting  the  date  and  signatures,  the  fol- 
lowing is  a  copy  of  the  ante-nuptial  contract  between  the 
parties : 

"This  indenture,  made  and  entered  into  by  and  between 
Kev.  William  McMahill,  of  the  one  part,  and  Margaret  Kelly 
of  the  other  part,  both  of  the  county  of  Warren,  and  State  of 
Illinois,  witnesseth :  That  in  consideration  of  a  marriage 
about  to  be  entered  into  by  and  between  the  said  parties,  it 
is  agreed  that  neither  party  shall,  by  reason  of  said  marriage, 
have  any  right,  title  or  interest  in  the  property  of  the  other 
during  their  joint  lives,  nor  afterwards,  except  that  the  said 
Margaret  shall  live  with  the  said  William,  with  her  two  chil- 
dren, and  be  supported  by  him.  William  is  to  instruct  said 
children  while  they  stay  with  him,  as  a  father,  and  not  charge 
them  anything,  nor  shall  there  be  any  charge  for  the  labor  of 
said  children.  In  case  the  said  Margaret  survives  the  said 
William,  she  shall  be  entitled  to  $1000  in  cash  from  the 
estate  of  the  said  William  McMahill,  in  lieu  of  dower,  home- 
stead, widow's  award  and  share  in  his  estate,  of  whatever 
kind  or  nature,  and  no  more. " 

On  the  final  hearing  of  the  cause,  the  court  found  the  ante- 
nuptial contract  was  valid,  and  binding  upon  the  widow,  and 
that  it  barred  her  claim  to  dower  in  the  estate  of  her  late 
husband,  but  did  not  bar  her  claim  to  homestead,  under  the 
statute.  Complainants  bring  the  case  to  this  court  on  appeal, 
and  assign  errors  on  the  record.  No  cross-errors  are  assigned 
by  the  widow,  whose  rights  are  affected  by  the  decree. 
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Messrs.  Stewarts  &  Grier,  for  the  appellants : 

The  controversy  arises  with  reference  to  the  ante-nuptial 
contract  between  the  deceased  and  his  widow,  and  involves 
its  validity  and  construction.  The  right  of  the  parties  to 
make  such  a  contract  has  long  been  settled  in  the  affirmative. 
2  Story's  Eq.  Jur.  sees.  1370,  1371 ;  Phelps  v.  Phelps,  72  111. 
545  ;  Jordan  v.  Clark  et  al.  81  id.  465  ;  McGee  et  al.  v.  McGee 
et  al.  91  id.  548. 

In  construing  such  contracts  they  are  to  be  construed  lib- 
erally "for  the  purpose  they  were  intended  to  accomplish." 
Phelps  v.  Phelps,  supra;  Ardis  v.  Printup  et  al.  39  Ga.  648. 

The  court  below  held  it  barred  the  claim  of  dower,  and  we 
contend  it  bars  the  right  to  an  estate  of  homestead.  That 
estate  is  created,  not  for  the  widow  alone,  but  for  the  benefit 
of  infant  children.  In  this  case  there  was  no  issue  of  the 
marriage,  and  no  minor  children  to  be  protected.  The  stat- 
ute was  never  intended  to  deprive  an  adult  of  the  power  of 
alienation,  or  to  deal  with  his  or  her  rights,  whether  present 
or  prospective. 

Mr.  H.  Chrisman,  and  Messrs.  Porter  &  Porter,  for  the 
appellee : 

We  admit  the  parties  might  have  made  a  valid  ante-nup- 
tial contract ;  but  the  utmost  fairness  and  good  faith  are 
requisite  before  courts  of  chancery  will  enforce  the  same. 
The  presumption  seems  to  be  against  their  validity,  and  the 
burden  is  upon  the  husband,  or  those  claiming  under  him, 
to  prove  the  perfect  fairness  of  the  transaction.  Pierce  v. 
Pierce,  71  N.  Y.  154;  Darlington's  Appeal,  27  Am.  Kep.  726, 
(86  Pa.  St.  512;)  Story's  Eq.  Jur.  310;  Eockafellow  v.  Neiv- 
comb,  57  111.  186. 

In  this  case  the  provision  was  utterly  unjust  and  contempt- 
ible in  comparison  with  what  she  was  waiving,  and,  as  the 
proof  clearly  shows,  was  entirely  ignored  by  both  parties, 
and  the  court  should  have  held  that  the  contract,  if  it  ever 
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had  validity,  was  completely  set  aside  by  the  acts  and  decla- 
rations of  George  W.  McMahill  in  his  lifetime,  with  the  full 
consent  of  the  appellee.     Colehour  v.  Morrill,  82  111.  618. 

But  even  if  the  court  should  hold  that  the  appellee  was 
bound  by  this  unfair  agreement,  forced  upon  her  upon  the 
point  of  marriage,  and  at  a  time  when  she  was  in  the  pres- 
ence of  the  magistrate  who  performed  the  ceremony,  and  that 
there  was  not  sufficient  evidence  produced  by  appellee  to  set 
the  contract  aside,  still  it  is  clear  that  the  court  below  prop- 
erly held  that  the  estate  of  homestead  was  not  affected  by  it. 
Public  policy  will  not  allow  parties  to  waive  such  an  estate  in 
advance.  (Thompson  on  Homesteads,  sec.  447  ;  Boyd  v.  Cud- 
derback,  31  111.  119.)  It  can  only  be  parted  with  by  the  for- 
malities prescribed  by  law.  (Abbott  v.  Cromertie,  72  N.  C.  548  ; 
Beavin  v.  Speed,  74  id.  548.)  Our  statute  provides  the  only 
way  in  which  it  can  be  released.  Kev.  Stat.  chap.  52,  sec.  4 ; 
Kingman  v.  Higgins,   100  111.  319 ;    Black  v.  Lusk,  69  id.  70. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

It  will  be  perceived  the  circuit  court  found,  and  so  decreed, 
that  the  ante-nuptial  agreement  between  the  parties  was 
valid,  and  obligatory  upon  defendant,  and  was  effectual  to 
cut  off  or  bar  her  dower  in  the  lands  of  her  late  husband,  the 
ancestor  of  complainants.  Touching  that  decision  defend- 
ant has  assigned  no  cross-errors,  and,  of  course,  can  make 
no  complaint  in  this  court.  The  only  question,  therefore, 
that  remains  to  be  considered,  is,  whether  the  ante-nuptial 
contract  cut  off  or  barred  defendant's  claim  to  homestead  in 
the  premises  on  which  she  and  her  late  husband  resided,  and 
which  she  has  not  since  abandoned.  The  heirs  claiming 
the  estate  are  children  of  the  decedent  by  a  former  wife. 
Defendant  had  no  children  after  her  second  marriage.  Nor 
does  it  appear  that  any  of  her  husband's  children  are  minors, 
residing  with  her.  The  claim  put  forth  is  to  the  right  of 
homestead,  under  the  statute,  in  lands  on  which  she  and  her 
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husband  resided  in  his  lifetime,  as  his  widow,  unaffected  by 
any  collateral  considerations. 

Section  1  of  the  Homestead  act,  in  force  July  1,  1S73, 
secures  to  every  householder  having  a  family  an  estate  of 
homestead  in  the  farm  or  lot  occupied  by  him  or  her,  which 
can  only  be  extinguished  in  the  mode  provided  in  a  subse- 
quent section  of  the  act ;  and  section  2  of  the  same  act 
provides  such  exemption  shall  continue  after  the  death  of 
such  householder  for  the  benefit  of  the  husband  or  wife  sur- 
viving, so  long  as  he  or  she  shall  continue  to  occupy  such 
homestead.  Only  two  modes  are  provided  by  which  the 
homestead  right  or  estate  may  be  extinguished :  First,  by  a 
release,  waiver  or  conveyance  in  writing,  subscribed  by  such 
householder  and  his  wife,  or  her  husband,  if  he  or  she  has 
one,  and  acknowledged  in  the  same  manner  as  conveyances 
of  real  estate  are  required  to  be  acknowledged ;  or,  second, 
by  conveyance  of  the  premises,  with  abandonment  or  giving 
up  of  possession.  It  is  further  provided  in  the  act  concern- 
ing conveyances,  in  force  July  1,  1872,  that  no  deed  or  other 
instrument  shall  be  construed  as  releasing  or  waiving  the  right 
of  homestead,  unless  the  same  shall  contain  a  clause  expressly 
releasing  or  waiving  such  right,  and  in  such  case  the  certifi- 
cate of  acknowledgment  shall  contain  a  clause  substantially 
as  follows  :  "Including  the  release  or  waiver  of  the  right  of 
homestead, "  or  other  words  which  shall  expressly  show  that 
the  parties  executing  the  deed  or  other  instrument  intended 
to  release  such  right.  These  provisions  of  the  statute  show 
that  homestead  is  a  right  secured  to  both  husband  and  the 
wife,  and  is  one  of  which  they  can  not  be  dispossessed  except 
by  their  voluntary  action  in  the  mode  pointed  out  by  statute. 
It  is  protected  by  the  strongest  guaranties  of  the  law,  and 
no  release  or  waiver  of  such  right  shall  be  construed  as 
valid  unless  acknowledged  as  required  by  the  Conveyance  act. 
After  her  marriage  defendant  enjoyed  the  homestead  of  her 
husband,  and  after  his  death  the  law  continued  it  in  her  favor 
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so  long  as  she  should  choose  to  occupy  it.  It  is  obvious  she 
could  not  contract,  after  marriage,  by  any  written  instrument 
not  executed  in  conformity  with  the  statute,  to  release  her 
homestead,  that  would  be  binding  upon  her  after  the  death  of 
her  husband.  How,  then,  could  she  do  it  before  marriage? 
If  a  contract  to  release  homestead,  not  conforming  to  the 
statute,  made  after  marriage,  is  not  valid,  certainly  such  a 
contract  made  before  marriage,  for  still  more  cogent  reasons, 
would  be  without  binding  obligation.  The  policy  of  the  law 
is,  as  this  court  has  had  frequent  occasion  to  declare,  to 
preserve  the  homestead  for  the  benefit  of  the  party  or  parties 
entitled  to  it.  It  has  been  said  the  statute  was  enacted  from 
motives  of  public  concern,  and  that  parties  will  not  be  per- 
mitted, by  ante-nuptial  agreements,  to  annul  its  beneficent 
provisions  designed  to  subserve  the  common  welfare.  In 
McGee  v.  McGee,  91  111.  548,  it  was  held  the  homestead  right 
could  not  be  barred  by  an  ante-nuptial  contract.  In  that 
case  there  were  children  of  the  parties,  but  it  is  apprehended 
that  fact  would  not  change  the  basis  of  the  decision.  The 
principle  is,  the  statute  secures  the  homestead  to  the  husband 
or  wife  surviving,  and  such  right  can  only  be  extinguished 
in  the  mode  provided  by  the  statute.  It  can  not  be  done 
by  an  ante-nuptial  agreement,  for  the  simple  reason  that 
is  not  one  of  the  modes  provided  by  statute  by  which  such 
right  may  be  extinguished.  In  Plielps  v.  Phelps,  72  111.  545, 
it  was  held  the  ante-nuptial  agreement  between  the  parties 
barred  dower,  but  did  not  prevent  the  widow  from  sharing  in 
the  provisions  the  law  made  for  the  benefit  of  the  family  and 
herself.  It  was  for  the  reason  the  provision  the  law  made 
for  her  and  the  family  could  not  be  abrogated  by  private  con- 
tract. It  was  thought  to  be  a  matter  of  public  concern,  for 
which  the  legislature  could  well  provide  for  its  permanent 
security.  The  case  being  considered  is  within  the  principle 
of  the  cases  cited,  and  the  decree  of  the  circuit  court  will  be 

affirmed.  •  ^  ~        7 

Decree  affirmed. 
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Sheldon,  Scholfield  and  Craig,  JJ.,  dissenting. 

Sheldon,  Scholfield  and  Craig,  JJ.,  dissenting: 

Ante-nuptial  agreements  in  regard  to  property  rights  have 
received  the  repeated  sanction  of  this  court.  {Phelps  v. 
Phelps,  72  111.  545;  Jordan  v.  Clark,  81  id.  465;  McGee  v. 
McGee,  91  id.  548.)  In  the  case  first  named,  the  court 
admitted  that  such  a  contract  would  have  effect  to  debar  the 
wife  of  dower  in  the  husband's  real  estate,  and  prevent  her 
taking  any  portion  thereof  as  heir,  under  the  statute,  but 
would  not  deprive  her  of  her  right  to  the  specific  articles  of 
personal  property  allowed  by  the  statute  in  all  cases  for  the 
benefit  of  the  widow  and  family  of  a  deceased  person.  But 
this  was  on  the  express  ground  that  the  latter  was  a  provi- 
sion which  was  not  for  the  sole  benefit  of  the  widow,  but  for 
the  benefit  of  herself  and  the  family,  and  that  she  could  not 
be  permitted,  by  an  act  of  hers,  to  defeat  such  a  provision, 
which  was  for  the  family's  benefit  as  well  as  her  own.  In 
the  last  named  case  the  question  was  made  whether  such 
a  contract  would  defeat  the  homestead  right  of  the  widow 
where  there  were  two  minor  children,  and  it  was  held  that  it 
would  not, — that  the  homestead  right  was  not  in  the  widow 
alone,  but  also  in  the  minor  children  during  their  minority, 
and  in  order  to  their  enjoyment  of  it  the  widow  must  have  it 
also,  and  therefore,  the  homestead  right  being  for  the  benefit 
of  the  widow  and  minor  children,  it  would  not  be  cut  off  by 
any  ante-nuptial  contract.  The  rights  claimed  by  the  widow 
in  the  above  cases  were  allowed  to  her  against  her  ante-nup- 
tial contract,  because  the  statutory  provisions  under  which 
they  were  claimed  were  for  the  benefit  of  others  besides  her- 
self, and  the  rejection  of  her  claim  would  have  been  the 
denial  to  such  others  of  the  benefit  of  such  provisions ;  and 
the  inference  from  the  reasoning  in  those  cases  is,  that  the 
decisions  would  have  been  different  if  the  widow's  own  per- 
sonal interests  alone  had  been  concerned.  In  the  present 
case  it  is  the  personal  interest  of  the  widow  alone  which  is 
involved.      There  are  no  minor  children.     It  is  the  widow 
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alone  who  can  claim  a  homestead  right  in  the  property,  and 
in  such  a  case  we  think  consistency  of  decision  requires  that 
the  homestead  right  of  the  widow  should  be  held  to  be  barred 
by  the  ante-nuptial  agreement,  as  well  as  the  right  of  dower. 
This  we  regard  as  in  consonance  with  the  former  decisions 
of  this  court  respecting  such  agreements.  The  statutory 
provision  as  to  the  mode  of  release  of  the  homestead  right 
we  consider  as  applying  only  to  releases  made  during  the 
subsistence  of  the  marriage  relation  between  the  parties. 


Anna  Danforth 

v. 

George  W.  Danforth, 

Filed  at  Ottawa  March  28,  1883. 

1.  Divorce — refused,  if  the  parties  collude  to  procure  one.  The  courts 
will  never  grant  a  divorce  when  it  is  made  to  appear  that  there  is  an  agree- 
ment that  the  defendant  will  not  defend  against  a  decree,  or  that  the  parties 
have  colluded  to  obtain  a  divorce,  or  so  as  to  produce  that  result;  and  when 
it  is  shown  that  at  the  same  time  at  which  a  decree  of  divorce  is  entered,  an 
agreement  was  entered  into  between  the  parties  that  the  divorce  should  be 
granted,  fixing  the  alimony  to  be  given,  it  is  error  for  the  court  to  refuse  a 
motion  to  vacate  the  decree  and  allow  a  defence  to  be  made. 

2.  Same — decree  for,  may  be  changed  or  vacated.  A  decree  of  divorce, 
together  with  the  record  of  other  proceedings  during  the  term  it  is  entered, 
remains  in  fieri,  and  under  the  control  of  the  court  to  amend,  change  or 
vacate,  as  justice  may  require;  and  if,  during  the  term,  it  is  shown  that  the 
divorce  was  the  result  of  collusion,  or  was  aided  or  brought  about  by  a  collu- 
sive agreement  of  the  parties,  the  court,  on  motion  of  either  party,  should 
vacate  the  decree  and  let  in  the  defence. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Iroquois  county ;  the  Hon.  Franklin  Blades,  Judge,  presiding. 
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Briefs  of  Counsel. 

Messrs.  Doyle  &  Morris,  for  the  appellant : 

Collusion  may  be  by  keeping  back  evidence  of  what  would 
be  a  good  answer,  or  by  agreeing  to  set  up  a  false  case. 
Jessup  v.  Jessup,  2  S.  &  T.  301. 

Collusion  is  an  agreement  between  husband  and  wife  for 
one  to  represent  in  court  that  the  other  has  committed  a 
breach  of  the  marriage  relation,  for  the  purpose  of  obtaining 
a  divorce,  and  it  will  bar  a  divorce.  2  Bishop  on  Marriage 
and  Divorce,  sec.  28 ;  Mansfield  v.  Mansfield,  Wright,  284 ; 
Lloyd  v.  Lloyd,  2  S.  &  T.  667 ;  Williams  v.  Williams,  1  Hag. 
Con.  299. 

As  to  what  evidence  of  collusion  will  prevent  a  divorce,  see 
Goodwin  v.  Goodwin,  4  Day,  343 ;  Stoutenberg  v.  Lybrand,  13 
Ohio  St.  228;  Sayles  v.  Sayles,  1  Foster,  312;  Weeks  v.  Hill, 
38  N.  H.  199;  Colletfs  case,  2  Mod.  314;  Davenbaugh  v. 
Davenbaugh,  28  Am.  Dec.  445 ;  Wharton  on  Evidence,  sec. 
978. 

Confessions  are  to  be  rigidly  scrutinized,  to  see  that  they 
bear  no  marks  of  collusion.  Matchin  v.  Matchin,  6  Barr, 
332 ;  2  Bishop  on  Marriage  and  Divorce,  244. 

Under  the  peculiar  circumstances  of  this  case  the  court 
erred  in  refusing  to  open  the  decree  and  let  in  the  defence. 

Messrs.  Kay  &  Euans,  and  Mr.  Charles  H.  Wood,  for  the 
appellee : 

It  is  true  the  decree  shows  there  was  an  agreement  for  an 
allowance  to  the  wife,  but  it  also  shows  this  was  wholly  dis- 
connected with  the  action  of  the  court  in  granting  the  divorce. 
This  is  a  practice  that  is  authorized  by  law.  Marvin  v.  Col- 
lins, 48  111.  156;  Buck  v.  Buck,  60  id.  241. 

It  is  no  collusion  if  the  plaintiff  has  suffered  real  injury, 
and  in  good  faith  seeks  relief, — that  both  parties  wish  the 
divorce.  2  Wait's  Actions  and  Defences,  591 ;  Hopkins  v. 
Hopkins,  39  Wis.  167.  See,  also,  2  Bishop  on  Marriage  and 
Divorce,  sec.  28  a,  sec.  29. 
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The  petition  on  which  the  judgment  vacating  the  decree  is 
to  be  rendered,  must  fully  and  specifically  set  out  the  par- 
ticular fraud  relied  upon.  2  Bishop  on  Marriage  and  Divorce, 
(6th  ed.)  sec.  753  b;  Graff  v.  Groff,  14  S.  &  E.  181;  Adams 
v.  Adams,  51  N.  H.  396.  This  is  not  done  in  this  case,  either 
in  the  motion  filed  or  in  the  affidavits  presented  by  appellant 
to  sustain  her  motion. 

Again,  because  of  the  grave  consequences  of  annulling  a 
decree,  the  evidence  must  be  absolutely  clear  and  conclusive. 
2  Bishop  on  Marriage  and  Divorce,  sec.  753  b ;  Gechter  v. 
Gechter,  51  Md.  187;  Lord  v.  Lord,  66  Maine,  265;  Hopkins 
v.  Hopkins,  39  Wis.  167.  So  far  from  being  clear,  we  sub- 
mit that  the  affidavits  of  appellant  do  not  make  a  prima  facie 
case  of  fraud  and  collusion,  as  against  the  appellee. 

Again,  a  decree  of  .divorce  will  not  be  set  aside  on  the 
application  of  a  person  who  is  himself  a  party  to  the  fraud. 
Budham  v.  Phillips,  Ambler's  Ch.  763 ;  Adams  v.  Adams,  51 
N.  H.  397;  Tebbctts  v.  Tilton,  31  id.  287;  Nichols  v.  Nichols, 
25  N.  J.  Eq.  (10  C.  E.  Green,)  60. 

Again,  the  law  requires  that  it  should  be  made  apparent 
that  the  party  moving  to  set  aside  the  decree  is  acting  from 
good  motives,  and  not  from  any  expected  personal  advan- 
tage. Singer  v.  Singer,  41  Barb.  139 ;  Kirrigan  v.  Kirrigan, 
2  McCarter,  (N.  J.)  147. 

Again,  the  appellant  has  had  the  full  benefit  of  the  decree, 
by  taking  under  it  the  large  amount  of  money  that  appellee 
allowed  her.  Having  ratified  it,  she  can  not  now  object  that  it 
is  not  obligatory  upon  her.     Brown  v.  Simpson,  9  B.  Mon.  458. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  a  bill  filed  by  appellee,  against  appellant,  for 
a  divorce.  The  ground  alleged  was  extreme  and  repeated 
cruelty.  On  the  return  day  of  the  summons  an  answer  was 
filed  by  defendant  fully  denying  all  the  acts  of  cruelty  and 
misconduct  charged  in  the  bill,  and  on  the  same  day  a  decree 
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of  divorce  was  entered  dissolving  the  marriage  relation  be- 
tween the  parties.  The' decree  gives  to  her  $11,000  in  full 
of  alimony,  dower,  and  all  and  every  claim,  of  any  kind 
and  nature  whatsoever,  against  complainant  and  his  estate. 
Afterwards,  and  at  the  same  term,  appellant  made  a  motion 
to  set  aside  the  decree,  and  to  be  let  in  to  make  a  defence. 
The  motion  was  based  on  affidavits  that  the  decree  was 
obtained  by  fraud  and  collusion,  and  without  her  consent. 
She  swears  that  at  a  meeting  between  appellant  and  a  num- 
ber of  his  friends  and  relatives  with  her  attorney,  (she  being 
at  his  office,  but  not  seeing  them,  and  without  understanding 
or  knowing  the  purport  of  the  arrangement,)  an  agreement 
was  entered  into  between  appellant  and  her  attorney,  which 
was  signed  by  them ;  that  she  did  not  sign  it,  or  authorize 
any  one  to  sign  it  for  her.  The  motion  was  urged  on  two 
grounds  :  First,  that  her  attorney,  in  collusion  with  appellant, 
had  made  the  agreement  without  her  consent  and  against  her 
will,  and  signed  the  agreement  contrary  to  her  will ;  and 
second,  that  the  stipulation  is,  or  amounts  to,  a  collusive 
agreement  that  defence  should  not  be  made  against  a  decree 
for  a  divorce. 

In  the  view  we  take  of  the  case  we  deem  it  unnecessary  to 
consider  the  somewhat  conflicting  statements  in  the  affidavits 
filed  on  the  hearing  of  the  motion.  We  shall  therefore  only 
consider  the  purport  and  effect  of  the  stipulation.    It  is  this : 

"It  is  hereby  stipulated  by  the  undersigned,  that  the  within 
sum  of  $29,000  is  deposited  with  the  Union  National  Bank, 
Chicago,  by  George  W.  Danforth,  as  a  special  deposit,  to  be 
paid  to  Anna  Danforth  whenever  she  or  her  attorney  pro- 
duces a  certified  copy  of  a  decree  of  divorce  from  said  Anna 
Danforth,  in  the  circuit  court  of  Iroquois  county,  Illinois, 
said  divorce  to  be  granted  on  or  before  November  tenth,  (10,) 
1881,  or  said  money  to  be  returned  to  said  Danforth.  She 
is  also  to  produce  a  certificate  of  the  clerk  of  said  circuit 
court  that  the  lands  described  in  a  certain  deed,  dated  Octo- 
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ber  28,  1881.  from  George  W.  and  Anna  Danforth  to  Almon 
G.  Danforth,  are  free  and  clear  of  all  incumbrances;  and 
further,  shall  also  deliver  to  said  George  W.  Danforth  a  cer- 
tain contract  of  sale  of  land  made  by  said  Anna  Danforth  to 

one  John  F.  Eaumets  and Fry,  duly  assigned  by  her 

to  said  Almon  G.  Danforth. 

Anna  Danforth, 

George  W.  Danforth. 
"E.  G.  Asay,  sub.  for  Anna  Danforth." 

It  is  conceded,  and  such  is  the  unquestioned  law,  that  if 
there  is  an  agreement  in  a  divorce  case  that  the  defendant 
will  not  defend  against  a  decree,  or  the  parties  collude  to 
obtain  a  divorce,  or  so  as  to  produce  that  result,  the  relief 
will  not  be  granted.  It  is  upon  the  principle  that  the  parties 
do  not  have  the  only  interest,  but  the  public  also  has  an 
interest  in  the  marriage  relation,  and  in  its  proper  mainten- 
ance ;  and  the  courts  have  ever  been  vigilant  in  preventing 
divorces  from  being  obtained  by  fraud  or  collusion  of  the 
parties.  But  this  stipulation,  whether  obtained  by  collusion 
between  the  attorney  of  appellant  and  appellee,  or  whether 
appellant  was  fully  informed  and  freely  consented  thereto,  is, 
we  think,  in  spirit  and  intent,  an  agreement  that  the  divorce 
should  be  granted,  as  well  as  for  the  amount  of  alimony  that 
should  be  paid.  The  stipulation  was  procured  by  the  attorney 
of  appellant,  to  be  used,  and  was  used,  on  the  trial.  It  stip- 
ulates that  if  she  or  her  attorney  shall  produce,  before  the 
10th  day  of  November,  1881,  a  copy  of  a  decree  of  divorce  in 
the  case  then  pending,  there  should  be  paid  to  her  $29,000. 
The  agreement  does  not  state  that  any  portion  of  that  sum 
was  to  be  in  part  or  in  full  of  alimony.  It,  however,  may 
be  inferred  from  the  agreement  that  the  whole  was  for  real 
estate  appellant  was  to  convey  to  A.  G.  Danforth,  a  brother 
of  appellee.  Is  it  not  manifest  that,  appellant's  attorney 
having  agreed  she  should  produce  a  decree  of  divorce  by  the 
time  named,  it  was  intended  he  should  aid  in  procuring  the 
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divorce,  or  at  least  would  not  oppose  it ;  and  if  appellant 
knew  the  contents  of  the  agreement,  can  any  one  doubt  that 
she  intended  and  desired  he  should?  The  effect  of  this 
agreement  must  have  been  precisely  the  same  as  had  appel- 
lant and  appellee  agreed  that  she  would  do  nothing  to  prevent 
him  from  obtaining  a  divorce,  and,  if  necessary,  she  would 
assist  for.  the  purpose.  It  is  not  the  mere  form  of  words, 
but  it  is  the  intent, — the  thing  or  purpose  intended  to  be 
accomplished, — that  constitutes  the  agreement,  when  that 
can  be  determined  from  the  instrument  itself.  Here  the 
manifest  intention  was,  that  complainant  should  obtain  the 
divorce  and  appellant  to  receive  the  money.  It  is  true  an 
answer  was  filed,  but  no  evidence  was  produced,  notwith- 
standing appellant  swears  that  facts  existed  that  would,  if 
proved,  have  prevented  the  decree  that  was  obtained ;  yet 
the  decree  was  obtained,  as  was  expected  and  intended  when 
the  agreement  was  executed. 

There  was  not  improper  delay  in  entering  the  motion  to 
set  aside  the  decree.  It  was  made  at  the  same  term,  and 
whilst  the  court  had  control  over  all  proceedings  had  at  the 
term.  The  decree  had  not  become  an  unalterable  record. 
It,  with  the  records  of  other  proceedings  of  the  term,  was 
still  in  fieri,  and  under  the  control  of  the  court  to  amend, 
change  or  vacate  it,  as  justice  might  require. 

But  the  case  of  Bowman  v.  Bowman,  64  111.  75,  is  referred 

to  as  sustaining  the  decree  of  the  court  below.     That  case, 

in  its  main  features,  is  unlike  this.     There  was  in  that  case 

nothing  that   could    be   construed    into   an   agreement  that 

defendant  would  not  resist  a  decree  for  a  divorce.     That  is 

the  important   question  in  this  'case ;    and  as  there  was  an 

agreement  in  this  case  that  had  the  effect  and  operated  and 

produced  such  a  result,  it  was  error  for  the  court  to  refuse 

to  vacate  the  decree  and  permit  appellant  to  defend  the  suit, 

and  for  that  error  the  decree  of  the  Appellate  Court  must  be 

reversed,  and  the  cause  remanded. 

Decree  reversed. 
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William  D.  Kerfoot 

v. 
Timothy  Cronin  et  al. 

Filed  at  Ottawa  Nov.  10,  1881 — Opinion  on  rehearing  filed  Sept.  27,  1882. 

1.  Appeal— whether  freehold  is  involved.  A  bill  filed  to  foreclose  a 
deed  of  trust,  which  also  seeks  to  show  title  in  the  maker  of  the  trust  deed 
under  an  unrecorded  conveyance  to  him  by  a  person  under  whom  the  defend- 
ants claim  title  as  innocent  purchasers  for  value,  without  notice  of  such 
unrecorded  deed,  and  to  have  the  defendants'  title  made  subordinate  to  the 
complainant's  rights  under  the  deed  of  trust  and  to  the  title  of  the  grantor 
in  the  deed  of  trust,  involves  a  freehold,  within  the  meaning  of  the  statute 
giving  an  appeal  from  the  trial  court  directly  to  this  court  when  a  freehold  is 
involved  in  the  litigation. 

2.  Recording  law — when  record  of  deed  is  notice  of  existence  of  deed 
and  recitals  therein,  and  to  whom.  The  recitals  in  a  recorded  deed  or  bond 
bind  no  one  except  the  grantors  and  those  claiming  under  them  by  grant 
subsequent  to  the  record  of  such  deed.  A  purchaser  is  not  chargeable  with 
notice  of  every  fact  that  may  appear  of  record,  without  regard  to  whether  it 
falls  within  the  line  of  his  chain  of  title;  but  if  he  is  chargeable  with  notice 
of  a  recorded  deed,  he  will  also  be  held  to  notice  of  all  its  recitals. 

3.  The  purchaser  of  land  is  not  chargeable  with  notice  of  the  record  of 
an  existing  deed  for  the  same  land  from  one  person  to  another,  both  of  whom 
are  apparently  strangers  to  the  title  of  the  purchaser's  grantor,  and  not  being 
chargeable  with  notice  of  the  existence  of  such  deed,  though  it  is  recorded, 
he  will  not  be  held  to  constructive  notice  of  any  recitals  contained  in  it. 

4.  Where  A,  in  wnom  the  record  showed  no  title,  made  a  deed  of  trust 
to  B  for  certain  real  estate,  which  was  recorded,  and  recited  it  was  given  to 
secure  two  notes  of  the  grantor  to  C,  in  whom  the  record  of  deed  showed  the 
title  for  the  purchase  money  of  the  property,  and  C  indorsed  and  sold  the 

lotes,  and  after  the  record  of  the  trust  deed  sold  and  conveyed  the  premises 
to  innocent  parties  for  value,  who  had  no  knowledge  of  any  prior  conveyance 
by  him  to  A,  or  of  the  deed  from  A  to  B,  or  the  recitals  therein,  it  was  held, 
that  the  record  of  the  deed  from  A  to  B  was  no  notice  to  such  subsequent 
purchasers  from  C  of  the  existence  of  the  deed  or  of  any  of  its  recitals,  A 
and  B  both  being  strangers  to  the  chain  of  title  acquired  by  such  purchasers. 

5.  Purchaser — evidence  of  purchase  for  value  as  against  prior  unre- 
corded deed.  The  recital  of  payment  of  the  consideration  in  a  subsequent 
purchaser's  deed  for  land,  is  sufficient  evidence  of  a  purchase  for  value  as 
against  the  rights  of  parties  claiming  under  a  prior  unrecorded  deed  from  the 
same  grantor,  until  rebutted. 

39—105  III. 
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Brief  for  the  Appellant. 

6.  Evidence — right  of  several  parties  to  cross-examine  witnesses.  It 
would  seem  quite  clear  that  in  case  of  separate  and  distinct  defences  each 
party  defendant  would  have  a  right  to  cross-examine  as  to  any  matter  spe- 
cially affecting  his  peculiar  defence,  no  matter  how  numerous  the  parties 
may  be;  but  in  case  of  a  common  defence  the  cross-examination  should  be 
limited,  within  a  reasonable  discretion,  to  the  necessities  of  the  case.  No 
inflexible  rule  can  be  laid  down. 

Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
Murray  F.  Tuley,  Judge,  presiding. 

Mr.  W.  T.  Burgess,  for  the  appellant : 

The  record  of  the  deed  from  Hansbrough,  for  the  use  of 
Walker,  was  notice  to  the  defendants,  none  of  whom  claimed 
title  of  Walker  until  after  such  record.  Walker  was  the  sub- 
stantial party  to  whom  this  deed  was  made.  He  is  the  real 
grantee  in  the  deed. 

A  purchaser  is  chargeable  with  notice  of  every  instrument, 
and  the  contents  and  legal  effect  thereof,  from  or  to  his  im- 
mediate or  remote  grantor,  relating  to  the  title  to  the  lands 
he  purchases,  at  the  time  he  puts  his  own  conveyance  of 
record.  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Ken- 
nedy, 70  111.  350 ;  Clark  v.  Manning,  95  id.  580 ;  Gaytes  v. 
Franklin  Savings  Bank,  85  id.  256 ;  Morrison  v.  Brown,  83 
id.  562. 

It  was  incumbent  on  defendants  below  to  show  a  valuable 
consideration  paid  for  the  land.  Chaffin  v.  Heirs  of  Kimball, 
23  111.  39 ;  Powell  v.  Jeffries,  4  Scam.  387 ;  Smith  v.  Wright, 
49  id.  403 ;  1  Daniells'  Chancery  Practice,  698. 

The  production  of  a  deed  reciting  payment  of  a  considera- 
tion is  no  evidence  of  that  fact  under  the  issue  made  in  this 
case.  Stone  v.  Duvall,  77  111.  345 ;  Boone  v.  Chiles,  10  Pet. 
177  ;  Moshier  v.  Knox  College,  32  111.  155  ;  Partridge  v.  Chap- 
man, 81  id.  140. 

Walker  and  his  privies  in  estate  with  notice,  are,  under  the 
circumstances  of  the  case,  estopped  to  deny  the  fact  of  a 
deed  to  Hansbrough  conveying  this  land  to  him. 
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Messrs.  McCoy  &  Pratt,  for  a  part  of  the  appellees. 

Messrs.  Rosenthal  &  Pence,  for  the  appellees  Greene- 
baum,  Foreman,  and  others : 

A  purchaser  is  not  chargeable  with  constructive  notice  of 
any  instrument  of  record,  unless  it  be  in  the  chain  of  title, 
or  be  made  by  one  in  some  way  connected  with  the  property 
involved  in  interest,  and  brought  to  the  notice  of  the  pur- 
chaser. Carbine  v.  Pringle,  90  111.  306 ;  Irish  v.  Sharp,  89 
id.  265 ;  St.  John  v.  Conger,  40  id.  535 ;  Manly  v.  Pettee,  38 
id.  128;  Dexter  v.  Harris,  2  Mason,  531. 

No  deed,  in  point  of  fact,  was  ever  executed  or  delivered 
by  Walker  to  Hansbrough,  and  the  indebtedness  for  which 
the  Hansbrough  security  was  pledged  to  Page  &  Sprague  has 
been  paid,  and  their  receiver  has  no  right  to  this  security. 

Messrs.  Bisbee  &  Ahrens,  Messrs.  Gault  &  Low,  and 
Messrs.  Rubens  &  Hiestand,  for  the  appellees : 

That  the  recitals  in  the  deeds  are  evidence  of  the  payment 
of  the  purchase  money,  counsel  cited  Wightman  v.  Hart,  37 
111.  123 ;  Stone  v.  Duvall,  77  id.  475. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

Bill  was  filed  by  appellant,  in  the  circuit  court  of  Cook 
county,  against  Timothy  Cronin  and  many  others,  on  the 
21st  of  May,  1880,  alleging,  among  other  things,  that  on  or 
about  the  10th  of  May,  1872,  Samuel  J.  Walker,  being  seized 
in  fee  of  certain  real  estate  therein  particularly  described, 
made  and  duly  acknowledged  and  delivered  to  William  Hans- 
brough a  deed  of  that  date,  whereby,  for  the  consideration  of 
§25,000  therein  expressed  to  have  been  paid  to  him,  he  and 
his  wife,  Amanda  M.  Walker,  conveyed  said  lands  to  said 
Hansbrough,  in  fee,  with  covenants  of  warranty,  and  release 
of  dower,  etc. ;  and  it  is  then  alleged  that  this  deed  is  not 
in  complainant's  possession,  but  he  begs  leave  to  refer  to 
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the  same  when  produced,  or  its  contents*  are  proved.  It  is 
also  alleged  that  on  the  same  day,  and  as  a  part  of  the  same 
transaction,  and  to  secure  the  payment  of  said  considera- 
tion, Hansbrough  made  his  two  promissory  notes,  each  dated 
that  clay,  for  $12,500,  payable  to  order  of  said  Walker,  with 
interest  at  eight  per  cent,  one  at  one  and  the  other  at  two 
years  from  date ;  that  each  of  said  notes  was  indorsed  by 
said  S.  J.  Walker  in  blank,  about  the  time  of  their  date  ;  that 
before  their  maturity  they  were  sold  and  delivered  by  Walker 
to  Page  &  Sprague,  for  a  valuable  consideration  by  them 
paid  to  him,  and  they  were  subsequently  assigned  by  them 
to  complainant ;  that  at  the  time  of  giving  said  notes  and 
receiving  said  deed,  and  also  as  a  part  of  the  same  transac- 
tion, Hansbrough  made  a  deed  of  trust  to  Samuel  M.  Moore, 
trustee,  on  said  real  estate,  to  secure  the  payment  of  said 
promissory  notes,  which  deed  of  trust,  it  is  alleged,  was  re- 
corded, and  thereafter  became  notice  to  all  persons  purchas- 
ing from  Walker.  And  it  is  also  further  alleged  that  a  large 
sum  remains  due  and  unpaid  on  the  promissory  notes ;  that 
certain  persons,  named  defendants,  claim  an  interest  in  the 
property,  but  that  they  acquired  their  interest  with  notice  of, 
and  subordinate  to  the  rights  of  complainant.  The  prayer 
is  for  a  foreclosure,  etc.,  and  for  general  relief.  The  answers 
deny  the  execution  and  delivery  of  the  deed  by  Walker  to 
Hansbrough,  and  all  knowledge  thereof,  and  also  all  knowl- 
edge of  the  deed  of  trust  from  Hansbrough  to  Moore.  The 
court  below  decreed  that  the  bill  be  dismissed,  and  from  that 
decree  complainant  prayed  and  perfected  the  present  appeal. 
A  preliminary  question,  raised  by  a  motion  to  dismiss  the 
appeal,  made  before  the  hearing  and  held  up  for  further  con- 
sideration, is,  does  this  court  have  jurisdiction  ?  The  ground 
of  the  motion  is,  that  the  case  is  one  that  ought  to  have  gone 
by  appeal,  in  the  first  instance,  to  the  Appellate  Court.  Of 
course  it  ought  not  to  come  here  unless  it  involves  a  freehold, 
for  it  is  plain  it  does  not  fall  within  either  of  the  other  classes 
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of  cases  that  may  be  brought  here,  in  the  first  instance,  by 
appeal  from  the  trial  court.  A  majority  of  the  court,  how- 
ever, are  of  opinion  that  the  case  does  involve  a  freehold,  and, 
consequently,  that  the  appeal  is  well  brought.  To  authorize 
a  decree  for  the  complainant,  title  must  be  established  in 
Hansbroagh,  or  it  must  be  shown  that  the  defendants  are 
estopped, — in  other  words,  legally  compelled  to  admit  title 
in  him.  It  is  put  in  issue  by  the  answers  whether  Hans- 
brough  has  such  title,  or  the  defendants  are  legally  compelled 
to  admit  that  he  has ;  and  the  effect  of  a  finding  upon  either 
of  these  issues,  as  against  the  defendants,  is  not  simply  to 
postpone  them  to  Hansbrough's  deed  of  trust  to  Moore,  but 
also  to  Hansbrough's  title.  If  they  are  postponed  to  that 
title,  they  do  not  have  even  an  equity  of  redemption  in  the 
property.     The  motion  to  dismiss  must  be  overruled. 

The  first  question  made  by  counsel  for  appellant  upon  the 
merits  of  the  case  is,  was  the  record  of  the  deed  of  trust  from 
Hansbrough  to  Moore  notice  to  the  defendants,  they  taking 
title  from  Walker  subsequent  to  the  recording  of  that  instru- 
ment. The  evidence  fails  to  prove,  with  sufficient  certainty, 
that  a  deed  was,  in  fact,  ever  delivered  by  Walker  to  Hans- 
brough. The  record  fails  to  disclose  such  deed.  Walker, 
himself,  testifies  that  such  deed  was  made,  but  that  it  was 
never  delivered.  Hansbrough  shows  he  has  no  reliable  recol- 
lection on  the  subject.  His  impressions  were,  at  first,  that 
such  a  deed  was  delivered  to  him,  but,  at  last,  that  there  was 
no  delivery,  and  it  is  not  claimed  that  there  are  other  wit- 
nesses testifying  in  regard  to  it. 

The  trust  deed  from  Hansbrough  to  Moore  contains  this 
recital,  in  declaring  the  trust  upon  which  it  was  made : 
"Whereas,  the  said  party  of  the  first  part  (Hansbrough)  has 
made  his-  two  certain  promissory  notes,  bearing  date  May  10, 
1872,  payable  to  the  order  of  Samuel  J.  Walker,  one  and 
two  years,  respectively,  from  the  date  thereof,  at  the  Second 
National  Bank  of  Chicago,  Illinois,  said  notes  being  for  the 
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sum  of  $12,500  each,  and  bearing  interest  at  the  rate  of  eight 
per  cent  per  annum,  payable  annually,  said  notes  being  given 
for  the  purchase  money  to  be  paid  for  the  premises  herein- 
after described, "  etc.  The  contention  of  counsel  for  appellant 
is,  this  is  constructive  notice  to  all  thereafter  dealing  with 
Walker  in  regard  to  the  property,  that  he  has  sold  and  con- 
veyed it  to  Hansbrough,  as  well  as  of  the  fact  that  Hans- 
brough  has  conveyed  it  in  trust  to  secure  the  payment  of  the 
specified  indebtedness,  and  in  support  thereof  he  cites  Gaytes 
v.  Franklin  Savings  Bank,  85  111.  256,  Clark  v.  Manning,  95 
id.  580,  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Ken- 
nedy, 70  id.  350,  Morrison  v.  Brown,  83  id.  562,  Stumjpf  v. 
Osterhage,  94  id.  119,  and  Chicago  v.  Witt,  75  id.  211. 

In  Gaytes  v.  Franklin  Savings  Bank,  85  111.  256,  bill  was 
filed  for  review  of  a  decree  of  the  circuit  court  in  case  of  a  bill 
for  specific  performance,  on  the  ground  of  a  want  of  proper 
parties.  The  trustees,  under  deeds  made  to  secure  payments 
of  indebtedness,  were  made  parties,  but  the  holders  of  the 
indebtedness  were  not.  The  court  held,  where  property  is 
sold  by  a  trustee  under  a  power  in  a  deed  of  trust  given  to 
secure  the  holders  of  bonds  and  coupons,  and  the  purchaser 
files  a  bill  for  specific  performance  to  compel  the  trustee  to 
execute  a  deed,  the  holders  of  the  bonds,  being  the  real  par- 
ties in  interest,  are  indispensable  parties.  The  relief  there 
sought,  it  will  be  observed,  was  by  a  party  claiming  under 
the  deed  of  trust,  and  no  question  arose  in  regard  to  notice, 
either  actual  or  constructive.  It  was  simply  decided  that  the 
equity  of  the  holders  of  the  bonds  made  them  indispensable 
parties  in  a  proceeding  the  direct  effect  of  which  might  be  to 
disturb  those  equities. 

In  Clark  v.  Manning,  95  111.  580,  the  proceeding  was  to 
enforce  a  mechanic's  lien.  There  was  there,  also,  no  ques- 
tion of  notice,  either  actual  or  constructive,  and  all  that  was 
decided  was  the  same  as  in  Gaytes  v.  Franklin  Savings  Bank, 
supra,  namely,  that  the  holder  of  a  debt  secured  by  a  trust 
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deed,  as  well  as  the  trustee,  is  an  indispensable  party  in  a 
proceeding  to  affect  his  equity. 

In  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  Kennedy, 
70  111.  350,  it  was  said:  "Where  deeds  are  recorded,  a  pur- 
chaser is  put  on  inquiry  as  to  the  title,  and  must  be  held  to 
have  examined  the  records  and  seen  the  deeds  thus  recorded. 
Again,  when  recitals  are  contained  in  a  deed  in  the  chain  of 
title,  he  will  be  presumed  to  have  seen  and  read  it,  because 
a  prudent  man  is  presumed  to  have  examined  the  title  before 
he  purchases,  and  thus  has  had  such  notice  as  would  put 
him  on  inquiry  as  to  the  nature  and  extent  of  the  claim  or 
incumbrances  referred  to  in  the  recital,  and  it  is  his  duty  to 
examine  the  record  and  to  ascertain  what  it  contains  relating 
to  the  title  before  he  purchases,  and  failing  to  do  so  he  is 
charged  with  the  consequences  of  his  neglect."  This,  how- 
ever, was  said  in.  reference  to  incumbrances,  etc.,  disclosed 
by  tracing  back  a  chain  of  title  under  which  the  party  con- 
cluded held,  and  following  up  what  the  record  disclosed  in 
reference  thereto.  It  was  not  intended  to,  and  does  not, 
when  properly  understood,  assert  the  broad  and  unqualified 
doctrine  that  every  purchaser  or  mortgagee  is  charged  with 
notice  of  every  fact  that  may  appear  of  record,  without  regard 
to  whether  it  falls  within  the  line  of  his  chain  of  title  or  not. 
It  establishes  that  a  party  charged  with  notice  of  the  existence 
of  a  deed  is  bound  to  know  what  it  recites,  and,  therefore,  if 
it  were  here  conceded  or  established  that  the  defendants  were 
chargeable  with  a  knowledge  of  the  existence  of  Hansbrough's 
trust  deed  to  Moore,  it  would  be  an  authority  for  holding  that 
they,  constructively,  knew  that  it  was  given  to  secure  the 
payment  of  the  purchase  money.  But  these  defendants  do 
not  claim  under  Hansbrough,  and  the  case  is  not  an  authority 
for  holding  they  were  bound  to  know  of  Hansbrough's  trans- 
actions, disconnected  from  actual  or  constructive  knowledge, 
apart  from  his  deed  to  Moore,  that  he  derived  title  from 
Walker. 
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In  Morrison  v.  Brown,  83  111.  562,  it  was  held,  under  the 
statute  then  in  force,  that  a .  deed  of  trust  by  a  married 
woman  upon  her  real  estate,  in  which  her  husband  did  not 
join,  was  void  as  a  conveyance,  but  that  it  was  good  notice 
of  the  recitals  therein  so  as  to  protect  the  vendor's  lien. 
This  lay  within  the  line  of  the  chain  of  title,  the  ruling  being 
against  a  subsequent  purchaser  from  the  married  woman. 

In  Stumjjf  v.  Osterhage,  94  111.  119,  the  ruling  was,  the 
recitals  in  a  recorded  deed  or  bond  will  bind  no  one  except 
the  grantors  and  those  claiming  under  them  by  grant  sub- 
sequent to  the  recitals,  and  so,  instead  of  supporting,  is  an 
authority  against  the  position  of  counsel. 

All  that  was  decided  in  Chicago  v.  Witt,  75  111.  211,  was, 
that  recorded  deeds  are  not  notice  of  the  existence  of  prior 
unrecorded  deeds.  What  was  said  as  to  what  might  be  the 
law  in  some  supposable  case,  was  mere  supposition,  and  not 
the  announcement  of  a  rule  of  law  binding  upon  the  court. 

Counsel  say,  Walker,  by  a  deed  to  himself,  of  record, 
recites  that  he  has  conveyed  this  property  to  Hansbrough, 
and  all  these  parties  claim  title  under  him  since  that  deed 
was  put  on  record.  We  are  aware  of  no  such  deed.  There 
is,  in  the  evidence,  no  deed  from  Walker  to  any  one  prior  to 
the  title  of  the  defendants.  The  deed  of  trust,  as  a  link  in 
a  chain  of  title,  is  simply  a  deed  from  Hansbrough  to  Moore. 
Walker's  interest  is  not  in  the  title,  but  in  the  proceeds  of  the 
sale.  Moore,  and  not  Walker,  would  have  to  convey  to  pass 
any  interest  vested  by  Hansbrough's  deed.  In  Irish  et  al.  v. 
Sharp  et  al.  89  111.  261,  Wightman,  claiming  to  be  the  owner 
of  the  lot  in  controversy,  sold  the  same  to  Cyrus  A.  Sharp, 
on  July  15,  1867,  taking  for  the  purchase  money  his  two 
notes,  of  $125  each,  payable,  respectively,  one  and  two  years 
after  date,  with  ten  per  cent  interest.  Cyrus  A.  and  Andrew 
J.  Sharp  entered  into  the  possession  of  the  lot,  erecting 
thereon  a  frame  dwelling  house  and  other  improvements, 
when,  on  July  17,  1868,  they  sold  the  same  to  Kobert  G. 
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Moore  for  $500,  assigning  to  him  Wightman's  bond,  and 
taking  from  Moore  two  notes,  of  $224.50  each,  payable  in  one 
and  two  years,  securing  the  payment  of  the  same  by  a  mort- 
gage on  the  lot,  which  was  duly  recorded  on  July  12,  1868. 
On  April  1,  1869,  Moore  sold  the  lot  to  Cook,  assigning  to 
him  Wightman's  title  bond.  On  July  15,  next  thereafter, 
Wightman,  upon  the  surrender  by  Cook  to  him  of  the  title 
bond  he  had  executed  to  the  Sharps,  executed  and  delivered 
to  Cook  a  warranty  deed  for  the  lot,  and  destroyed  the 
bond.  This  deed  was  duly  recorded.  Cook  took  possession 
immediately  on  his  purchase  from  Moore,  and  occupied  the 
premises  until  October  3,  1872,  during  which  time  he  paid 
Hubert,  who  had  bought  Moore's  notes,  the  note  first  due, 
and  portions  of  the  second  note, — he  being  cognizant  of 
Moore's  mortgage.  On  the  3d  of  October,  1872,  Cook  sold 
and  conveyed  the  lot  to  Amanda  E.  Irish.  She  denied  all 
knowledge  and  notice  of  the  mortgage,  and  of  the  several 
transactions,  and  claimed  to  be  a  purchaser  in  good  faith. 
The  facts  there,  it  would  seem,  therefore  present  quite  as 
strong  a  case  against  Sharp  as  do  the  facts  here  against  the 
defendants.  In  both  cases  the  mortgages  are  on  record,  and 
in  both  there  is  an  absence  of  anything  on  record  showing 
that  the  mortgagor  had  obtained  the  title  claimed  by  the 
defendants.  It  was  there  held  that  Sharp  was  not  affected 
by  the  mortgage,  because  it  did  not  lie  in  the  proper  and  regu- 
lar chain  of  title.  The  case  is  sustained  by  Manly  v.  Pettee, 
38  111.  128,  to  which  reference  is  made  in  the  opinion,  and  it 
has  been  since  followed  by  Carbine  v.  Pringle,  90  111.  302, 
and,  as  has  been  seen,  the  same  principle  was  announced  in 
Stumpf  v.  Osterhage,  supra. 

The  principle  contended  for  by  appellant's  counsel  would, 
as  we  conceive,  require  every  record  that  might  possibly  affect 
real  estate  to  be  thoroughly  examined  before  a  party  could 
be  protected  in  taking  a  title  to  or  lien  upon  real  estate,  the 
expense  and  burden  of  which  would  practically  put  an  end 
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to  all  transactions  of  that  kind.  The  law  imposes  no  such 
burden.  In  the  present  instance  the  defendants  were  only 
required,  in  the  absence  of  actual  notice,  to  see  whether  the 
records  showed  any,  and  what,  deeds  by  or  judgments  against 
Walker.  They  were  not  required  to  run  through  with  the 
alphabet,  and  see  if,  by  possibility,  in  some  deed,  no  matter 
by  or  to  whom,  it  is  mentioned  that  the  grantee  is  a  trustee 
for  Walker,  and  that  the  deed  is  made  to  secure  the  payment 
of  the  purchase  money. 

The  position  is  pressed,  with  some  earnestness,  that  these 
defendants  are  in  no  position  to  question  appellant's  right  to 
have  a  foreclosure  because  they  have  not  affirmatively  shown 
they  are  purchasers  for  value.  The  deeds  under  which  they 
claim  recite  the  payment  of  a  consideration,  and  this,  until 
rebutted,  is  sufficient.  Stone  v.  Duuall,  77  111.  475.  See,  also, 
Wightman  v.  Hart,  37  id.  123. 

In  taking  evidence  counsel  objected  to  more  than  one  counsel 
cross-examining  the  witnesses  of  appellant.  It  would  seem 
quite  clear  that  in  case  of  separate  and  distinct  defences 
each  party  would  have  a  right  to  cross-examine  as  to  any 
matter  specially  affecting  his  peculiar  defence,  no  matter  how 
numerous  the  parties  might  be ;  but  in  case  of  a  common 
defence  there  could  be  no  necessity  for  this,  and  the  cross- 
examination  should  be  limited,  within  a  reasonable  discretion, 
to  the  necessities  of  the  case.  Obviously  no  inflexible  rule 
on  the  subject  can  be  laid  down.  We  can  not  say  there  was 
any  abuse  of  discretion  shown  here  which  calls  for  our  inter- 
position. 

We  see  no  cause  to  disturb  the  decree  below.  It  will  there- 
fore be  affirmed.  ~  „        , 

Decree  affirmed. 

Mr.  Justice  Scott  :  With  that  portion  of  this  opinion  that 
holds  a  freehold  is  involved  in  this  litigation  I  do  not  concur, 
but  with  that  part  that  discusses  the  merits  of  the  case  I  do 
agree. 
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Subsequently,  upon  a  rehearing  of  this  case,  the  following 
additional  opinion  was  filed : 

Mr.  Justice  Mulkey:  The  simple  question  involved  in 
this  case  is,  whether  a  purchaser  of  a  piece  of  land  from 
Samuel  J.  Walker  is  chargeable  with  notice  of  the  record  of 
an  existing  deed  for  the  same  land  from  William  Hansbrough 
to  Samuel  M.  Moore,  who  are,  and  were,  apparent  strangers 
to  Walker's  title. 

It  is  earnestly  insisted  by  appellant  that  because  it  appears, 
from  the  contents  of  the  deed  from  Hansbrough  to  Moore, 
that  that  deed  was  made  for  the  benefit  of  Walker,  it  must, 
therefore,  for  the  purposes  of  notice,  within  the  meaning  of 
our  recording  laws,  be  treated  precisely  as  if  made  directly 
to  Walker,  which  would  bring  it  within  the  line  of  Walker's 
title.  This,  as  we  conceive,  is  a  mere  begging  of  the  ques- 
tion, for  if  a  purchaser  is  not  chargeable  with  notice  of  the 
record  of  a  deed  because  it  apparently  has  no  connection 
with  or  relation  to  the  title  he  is  purchasing,  it  is  difficult  to 
perceive  on  what  principle  he  can  be  held  affected  with  the 
contents  of  such  deed.  The  rule  is  well  settled  that  where 
one  is  chargeable  with  notice  of  the  record  of  a  deed,  he  is 
equally  affected  with  notice  of  all  recitals  contained  in  such 
deed;  and  we  understand  the  converse  of  this  rule  to  be 
equally  true,  namely,  that  where  one  is  not  chargeable  with 
notice  of  the  record  of  a  deed  because  apparently  between 
strangers  to  his  title,  he  will  not  be  deemed  to  have  con- 
structive notice  of  any  recitals  contained  in  it. 

If  the  Hansbrough  deed  had  been  made  absolutely  to  Moore 
without  disclosing  any  interest  in  Walker,  it  is  conceded  a 
purchaser  from  Walker  would  not  be  affected  with  construc- 
tive notice  of  either  the  record  or  contents  of  that  deed,  and 
to  say  that  because  the  recitals  in  that  deed,  which  is  prima 
facie  between  parties  who   are  total  strangers  to  Walker's 

I  title,  show  an  interest  in  the  latter,  therefore  all  purchasers 
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would  be  equivalent  to  holding  that  in  such  cases  one  will  be 
affected  with  notice  or  not,  according  to  the  character  of  the 
recitals, — that  is,  if  they  do  not  affect  him  in  any  way  he 
will  be  deemed  to  have  no  notice  of  them,  otherwise  he  will. 
Such  a  construction  of  our  recording  laws  would  make  them 
a  mere  snare,  and  lead  to  great  hardships.  Hansbrough  and 
Moore  are  apparent  strangers  to  Walker's  title,  and  hence 
purchasers  from  the  latter  are  not  presumed  to  know  any- 
thing about  the  Hansbrough  deed,  and  it  is  only  by  examin- 
ing the  recitals  in  it  that  we  ascertain  the  fact  that  Walker 
has  any  interest  in  the  subject  of  the  conveyance. 

Our  reconsideration  of  this  case  but  confirms  us  in  the 
views  heretofore  expressed.  We  therefore  adhere  to  the  for- 
mer opinion  filed  in  it. 


The  People  ex  rel.  William  T.  Johnson,  Collector, 

v. 
Samuel  D.  Ward,  Eeceiver. 

Filed  at  Ottawa  March  28,  1883. 

1.  Taxation — assessment  can  not  be  raised  without  notice.  After  a 
town  assessor  has  once  made  an  assessment  of  the  personal  property  of  a  tax- 
payer, and  entered  the  same  upon  his  books,  he  can  not  lawfully  increase 
such  assessment  without  notice  to  the  tax-payer.  This  is  so  whether  such 
increase  be  attempted  by  raising  the  valuation  of  the  property  already  listed, 
or  by  adding  other  property  to  the  list  and  valuing  that. 

2.  Same — capital  stock  of  corporation  must  be  assessed  by  State  board. 
The  tangible  personal  property  and  real  estate  of  a  corporation  are  required 
to  be  assessed  for  taxation  by  the  local  assessor,  but  the  capital  stock,  em- 
bracing its  intangible  property,  must  be  valued  for  taxation  by  the  State 
Board  of  Equalization,  and  this  whether  the  corporation  is  solvent  or  insol- 
vent, or  in  the  hands  of  a  receiver.  An  assessment  of  such  capital  stock 
by  the  local  assessor  of  an  insolvent  corporation  is  wholly  without  authority 
of  law,  and  void. 
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3.  The  statute  requires  that  a  sworn  statement  shall  be  made  to  the  local 
assessor  of  the  capital  stock  of  the  corporation,  to  be  returned  by  such 
assessor  to  the  county  clerk,  to  be  by  him  transmitted  to  the  State  Auditor, 
who  is  required  to  lay  it  before  the  State  Board  of  Equalization.  This  state- 
ment is  to  be  made  by  the  officers  of  the  company  having  the  custody  of  its 
assets,  but  if  the  assets  are  in  the  hands  of  a  receiver,  he  is  required  to  make 
such  list.  This  is  applicable  to  the  listing  of  tangible  personal  property  as 
well  as  to  capital  stock.  The  listing  of  the  tangible  property  is  for  the  local 
assessor  to  value  and  assess,  while  the  other  is  to  enable  the  State  board  to 
value  and  assess  the  same. 


Appeal  from  the  Circuit  Court  of  Cook  county ;  the  Hon. 
M.  F.  Tuley,  Judge,  presiding. 

On  May  1,  1877,  the  Eepublic  Life  Insurance  Company 
was  a  corporation  organized  under  the  laws  of  Illinois,  and 
doing  business  as  such  in  this  State.  Its  principal  place  of 
business  was  in  the  town  of  South  Chicago.  J.  Alder  Ellis 
was  its  president.  Between  that  day  and  the  25th  of  May 
of  that  year  the  town  assessor  of  the  town  of  South  Chicago 
entered  on  his  books,  under  the  head,  "List  of  taxable  per- 
sonal property  in  the  town  of  South  Chicago,  Cook  county, 
aod  State  of  Illinois,  for  the  year  1877,"  the  following,  under 
the  following  sub-captions : 


To  whom  listed. 

No. 

Street. 

Household    and 

office   furniture. 

Val.  in  dolls. 

Total  personal 

property.     Fair 

cash  val.  in  dolls. 

Kep.  Life  Ins.  Co. . . 

Eep. 

Life  Build'g. 

$1000 

$1000 

In  the  printed  form  in  the  assessor's  book,  on  which  this 
entry  was  made,  was  a  sub-heading,  as  follows:  "Credits, 
other  than  of  banks,  etc. — value  in  dolls."  Under  this  sub- 
head nothing  was  entered  on  the  page  or  sheet  upon  which 
the  assessment  of  $1000  was  entered, — in  fact  no  other  entry 
was  made  in  this  connection. 

Before  May  25,  1877,  a  statement  of  the  amount  of  the 
capital  stock  of  this  company  was  prepared  by  an  employe 
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of  the  same,  under  the  direction  of  its  officers.  This  state- 
ment was  in  due  form,  according  to  the  printed  circulars, 
instructions  and  forms  prescribed  by  the  Auditor.  This  state- 
ment was  not,  however,  signed  by  any  officer  of  the  company, 
nor  was  it  given  to  the  assessor  by  any  officer  of  the  company. 

On  May  25,  1877,  in  this  state  of  affairs,  proceedings  were 
instituted  by  the  Auditor,  in  the  circuit  court  of  Cook  county, 
to  dissolve  the  corporation  and  distribute  its  assets,  under 
the  statute,  and  on  that  day  Ward  was  appointed  by  that 
court  a  receiver,  and  as  such  took  control  of  its  property. 
Soon  after  this  the  receiver,  finding  that  no  return  had  been 
made  to  the  local  assessor  of  the  amount  of  the  capital  stock 
of  the  corporation  on  .May  1,  1877,  signed  and  verified  the 
statement  which  had  been  prepared,  as  above  mentioned,  and 
delivered  the  same  to  the  local  assessor.  This  statement 
coming  into  the  hands  of  a  deputy  in  the  office  of  the  local 
assessor,  instead  of  returning  the  same  to  the  county  clerk, 
to  be  by  him  forwarded  to  the  Auditor,  for  the  use  of  the 
State  Board  of  Equalization,  he  entered  upon  another  sheet 
of  the  assessor's  book,  under  the  head  of  "List  of  taxable 
personal  property  in  the  town  of  South  Chicago,  *  *  *  for 
the  year  1877,"  and  under  the  sub-head  "To  whom  listed," 
the  words  "Eep.  Life  Ins.  Co.,"  and  in  the  same  line,  on  the 
same  sheet,  under  the  sub-head  "Credits,  other  than  of  banks, 
etc. — value  in  dolls.,"  the  figures  "$81,000,"  and  in  the  same 
line,  under  the  sub-head  "Total  personal  property — fair  cash 
value  in  dollars,"  the  figures  "81,000."  Accordingly  the 
warrant  to  the  collector  contained,  on  one  page,  a  mandate 
to  collect  some  $79,  as  a  tax  upon  the  $1000  assessment, 
and  on  another  page,  to  collect  some  $6000,  as  a  tax  upon 
the  $81,000  assessment. 

Afterwards,  the  county  collector  of  Cook  county  intervened 
in  the  suit  of  the  Auditor,  mentioned  above,  by  a  petition  to 
the  court,  asking  that  the  receiver,  Ward,  should  be  directed 
by  the  court  to  pay  both  of  these  claims  for  taxes.     Such 
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proceedings  were  afterwards  had  that  the  court  ordered  the 
receiver  to  pay  the  amount  due  and  unpaid  upon  the  $1000 
assessment,  but  refused  to  order  payment  upon  the  $81,000 
assessment,  and  enjoined  the  collector  from  proceeding  to 
collect  the  latter  tax.  From  this  decision  the  collector  comes 
into  this  court,  seeking  a  reversal  of  this  decree. 

Mr.  Consider  H.  Willett,  for  the  appellant : 

Section  6,  clause  7,  chapter  120,  Eevised  Statutes,  provides 
that  the  personal  property  of  corporations  whose  assets  are 
in  the  hands  of  a  receiver  shall  be  listed  by  him  in  the  name 
of  such  receiver.  The  corporation  having  a  receiver  appointed 
May  21,  1877,  the  property  the  State  Board  of  Equalization 
would,  have  assessed  if  no  receiver  had  been  appointed,  be- 
came, by  such  act,  subject  to  assessment  by  the  township  or 
local  assessor.     See  chap.  120,  sec.  22,  Eev.  Stat. 

Chattels  having  a  tangible  existence  are  to  be  taxed  in  the 
locality  in  which  they  are  situated.  Burroughs  on  Taxation, 
59;  Railroad  Co.  v.  Morgan,  14  111.  163;  Wilkey  v.  Pekin,  19 
id.  160;  King  v.  McDrew,  31  id.  418;  Dunleith  v.  Reynolds, 
53  id.  45;  First  Nat.  Banky.  Smith,  65  id.  54;  Mnnson  v. 
Crawford,  id.  185;  Danville  Banking  and  Trust  Co.  v.  Parks, 
88  id.  170 ;  Irwin  v.  Railroad  Co.  94  id.  105. 

Assessors  act  judicially  in  making  their  assessments,  and 
courts  can  not  review  and  revise  their  action.  Const,  sec.  1, 
art.  9 ;  Republic  Life  Ins.  Co.  v.  Pollack,  75  111.  294 ;  People 
v.  Brislin,  80  id.  423 ;  Porter  v.  Railroad  Co.  66  id.  594 ; 
Ottawa  Glass  Co.  v.  McCaleb,  81  id.  562;  Railroad  Co.  v. 
Siders,  88  id.  327;  Spencer  v.  People,  68  id.  512;  Union 
Trust  Co.  v.  Weber,  96  id.  346  ;  Burroughs  on  Taxation,  238  ; 
People  v.  Big  Muddy  Iron  Co.  89  111.  116 ;  Madison  County  v. 
Smith,  95  id.  335. 

Irregularities  in  taxation  are  no  longer  held  to  defeat  the 
tax.  Thatcher  v.  People,  79  111.  597;  Union  Trust  Co.  v. 
Weber,  96  id.  351. 
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Messrs.  Hutchinson  &  Luff,  for  the  appellee : 

The  law  requires  the  assessor  to  assess  and  value  all  prop- 
erty as  of  the  1st  day  of  May.  (Kev.  Stat.  chap.  120,  sec. 
24.)  The  assessor  having  made  one  assessment  against  the 
property,  in  the  name  of  its  owner,  on  the  1st  day  of  May, 
could  not,  after  the  property  changed  hands,  make  a  second 
assessment  against  the  transferee,  by  which  the  tax  was 
increased.  Darling  v.  Giinn,  50  111.  424 ;  Cleghorn  v.  Postle- 
ivaite,  43  id.  428. 

The  statute  requires  the  assessor  to  make  demand  on  the 
owner.  (Kev.  Stat.  chap.  120,  sec.  78.)  This  he  did  not 
do,  and  a  second  assessment  after  the  1st  day  of  May,  with- 
out demand  or  notice  against  property  transferred  to  the 
receiver  subsequent  to  May  1,  is  illegal. 

The  return  upon  which  the  assessment  was  made  was 
made  under  section  32,  chapter  120,  Kevised  Statutes,  and 
was  for  the  purpose  of  furnishing  the  State  Board  of  Equali- 
zation the  information  required  by  that  section  as  to  the 
value  of  the  capital  stock.  This  tax  is,  therefore,  illegal,  the 
assessment  having  been  made  upon  an  erroneous  basis,  either 
fraudulently  or  by  mistake,  and  in  cases  of  fraud  or  mistake 
a  court  of  equity  will  enjoin  the  collection  of  an  unjust  tax. 
DuPage  v.  Jenks,  65  111.  287;  Drake  v.  Phillips,  40  id.  388; 
Vieley  v.  Thompson,  44  id.  9 ;  Supervisors  v.  Campbell,  42  id. 
490  ;  Cleghorn  v.  Postlewaite,  43  id.  428 ;  Darling  v.  Gunn, 
50  id.  424. 

The  assessor  must  ascertain,  or  make  an  effort  to  ascer- 
tain, the  value  of  the  property  assessed.  The  deputy  assessor 
acted  upon  a  return  made  for  the  State  Board  of  Equaliza- 
tion, which  return  included  real  property  in  other  States, 
and  made  a  pretended  assessment  without  exercising  his 
judgment  in  the  matter  at  all.  His  act  in  this  matter  was 
therefore  nugatory.  Const,  sec.  1,  art.  9  ;  McAuley  v.  Carter, 
22  111.  58;  Spencer  v.  People,  68  id.  512. 
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The  receiver  having  no  notice  of  such  increased  assess- 
ment, could  not  appeal  to  the  board  of  review  or  county 
board. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

After  a  town  assessor  has  once  made  an  assessment  of  the 
personal  property  of  a  tax-payer,  and  entered  the  same  upon 
his  assessor's  books,  he  can  not  lawfully  increase  such  assess- 
ment without  notice  to  the  tax-payer.  (Cleghorn  v.  Postle- 
waite,  43  111.  428.)  This  is  the  law,  whether  such  increase 
be  attempted  by  raising  the  valuation  of  the  property  already 
listed,  or  by  adding  other  property  to  the  list  and  valuing 
that.  The  tax-payer  here  had  no  notice  of  this  additional 
assessment,  and  it  must  be  regarded  as  inoperative  against 
him  unless  there  be  something  in  this  case  to  take  it  out  of 
this  general  rule.  This  proposition  counsel  for  appellant 
does  not  question ;  but  he  contends  that  "it  was  the  duty  of 
the  town  assessor  to  assess  the  tangible  property  of  this  cor- 
poration after  the  appointment  of  a  receiver,  which  the  board 
of  equalization  would  otherwise  have  assessed,  and  in  exactly 
the  same  manner  that  such  assessor  would  assess  other  per- 
sonal property  within  his  jurisdiction, " — and  by  this  proposi- 
tion he  concedes  that  his  client  "must  stand  or  fall. "  Counsel 
for  appellant  concedes  that  in  this  case  "the  assessor  did 
assess  all  the  personal  property  in  fact  liable  to  assessment 
at  the  time  he  made  the  assessment  upon  the  office  furni- 
ture," but  he  contends  that  "afterwards,  by  operation  of 
law,  other  personal  property  not  at  such  date  within  his 
jurisdiction,  came  within  such  jurisdiction,"  and  thus  he 
was  authorized  by  law  to  make  the  subsequent  assessment. 
We  can  not  sanction  these  views.  By  our  statute  the  tan- 
gible personal  property  held  or  owned  by  this  corporation  on 
the  1st  day  of  May,  1877,  was  required  to  be  listed  with  the 
local  assessor,  to  be  valued  and  assessed  by  him.     (See  Rev. 

40—105  III. 
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Stat.  chap.  120,  sees.  5,  6,  12,  24-29.)  The  real  estate  of 
the  corporation  situate  in  that  town  was  also  subject  to 
assessment,  as  other  real  estate.  The  capital  stock  (em- 
bracing the  intangible  property)  of  such  corporation  was  to 
be  valued  for  taxation  by  the  State  Board  of  Equalization. 
(Sec.  3,  clause  4.)  To  that  end  it  was  required  that  a  sworn 
statement  should  be  made  to  the  local  assessor  of  the  amount 
of  the  capital  stock  of  the  company,  to  be  returned  by  the 
local  assessor  to  the  county  clerk,  and  to  be  by  him  trans- 
mitted to  the  Auditor,  to  be  by  him  laid  before  the  State 
board.  (See  chap.  120,  sees.  32,  33.)  And  by  section  6  the 
property  of  corporations  whose  assets  are  in  the  hands  of 
receivers  is  required  to  be  listed  by  such  receivers. 

Counsel  for  appellant  seems  to  assume  that  by  virtue  of 
this  section  6  the  jurisdiction  of  the  local  assessor  is,  in  such 
cases,  enlarged,  and  that  he  is  thereby  clothed  with  power, 
in  all  cases  where  the  assets  of  a  corporation  are  in  the 
hands  of  a  receiver,  so  that  he  is  not  only  to  value  and  assess 
the  tangible  property,  but  also  the  capital  stock  of  the  corpo- 
ration, in  the  same  manner  that  the  State  board  should  do 
in  other  cases.  We  do  not  think  this  statute  should  be  so 
construed.  It  does  not  appear  that  it  was  intended  by  the 
statute  that  there  should  be  one  mode  of  assessment  for  cor- 
porations in  the  hands  of  receivers,  and  another  for  corpora- 
tions not  in  such  custody.  The  design  of  the  statute  plainly 
is,  that  the  persons  in  custody  shall  furnish  the  information 
necessary  to  a  proper  assessment.  So  if  the  officers  have 
the  custody  of  the  assets,  the  officers  must  list  the  property, 
and  if  a  receiver  has  the  custody,  he  must  list  the  property ; 
and  this  is  the  law  whether  the  listing  relates  to  the  tangible 
personal  property  or  to  the  capital  stock.  The  listing  of  the 
tangible  personal  property  is  for  the  local  assessor  to  value 
and  assess,  and  the  listing  of  the  capital  stock  with  the  local 
assessor  is  that  it  may  be  by  him  returned  to  the  county 
clerk,  to  be  by  him  forwarded  to  the  Auditor,  to  be  laid 
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before  the  State  board,  that  the  State  board  may  value 
and  assess  the  same.  It  follows  that  the  act  of  the  local 
assessor  in  entering  the  $81,000  assessment  was  wholly  with- 
out authority,  and  inoperative. 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

Judgment  affirmed. 

Mr.  Justice  Walker:  I  hold  the  property  was  liable  to 
assessment.  It  was  assessed  by  the  assessor  legally  author- 
ized to  make  assessments,  and  although  the  assessment 
should  have  been  made  by  the  equalization  board,  and  not 
by  the  town  assessor,  that  was  but  an  irregularity.  The 
property  being  liable  to  assessment  to  bear  its  just  burthens 
of  taxation,  it  is  not  equitable  that  it  should  escape  all  tax- 
ation.    I  therefore  dissent  from  this  opinion. 
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1.  Bankruptcy — stay  of  suit  until  discharge.  An  alleged  bankrupt, 
under  the  act  of  1867,  might,  on  application,  have  procured  a  stay  of  any 
suit  pending  against  him,  to  await  the  determination  of  the  proceeding  in 
bankruptcy,  and  on  obtaining  his  discharge  he  might  have  pleaded  the  same 
in  bar  of  the  action.  If  he  should  fail  to  avail  of  this  remedy,  and  suffer 
judgment  to  go  against  him  pending  the  proceedings  in  bankruptcy,  he  will 
not  be  discharged  from  the  same  by  subsequently  obtaining  his  discharge  in 
bankruptcy. 

2.  Same—; judgment  after  adjudication,  becomes  a  new  debt.  A  judg- 
ment obtained  against  one  after  he  is  adjudged  a  bankrupt,  creates  a  new 
debt,  which  can  not  be  proved  in  bankruptcy,  because  the  judgment  is  a 
merger;  and  the  creditor  can  not  interpose  to  prevent  the  discharge,  because 
he  has  no  provable  debt,  and  because  the  discharge  will  be  no  bar  to  his 
judgment. 
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3.  Same — staying  judgment.  Where  a  defendant,  pending  an  action 
against  him  in  the  State  court,  makes  his  application  in  bankruptcy,  and  is 
adjudged  a  bankrupt  in  the  United  States  District  Court,  after  which,  and 
before  his  discharge,  he  voluntarily  goes  to  trial  in  the  State  court,  and 
judgment  is  therein  rendered  against  him,  he  will  not  be  entitled,  after  his 
discharge  in  bankruptcy,  to  have  an  order  entered  in  the  State  court  for  a 
perpetual  stay  of  proceedings  under  the  judgment.  By  suffering  such  judg- 
ment to  be  rendered  he  waives  his  right  to  be  discharged  therefrom. 

4.  Merger — in  judgment  or  decree.  Every  cause  of  action,  when  a 
recovery  is  had  thereon,  is  merged  in  the  judgment  or  decree,  which  there- 
after represents  the  rights  of  the  parties. 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Stephenson  county;  the  Hon.  William  Bkown,  Judge,  pre- 
siding. 

Messrs.  Swett,  Bates  &  Haskell,  for  the  appellant : 

The  revival  of  the  decree  against  Boynton  by  putting  it 
into  a  new  judgment  after  his  being  adjudged  a  bankrupt, 
and  before  his  discharge,  was  an  unlawful  act.  U.  S.  Stat. 
sees.  5067,  5106,  5117,  5118,  5119. 

A  motion  to  stay,  perpetually,  the  execution  issued  upon 
the  judgment  unlawfully  obtained,  is,  among  others,  a  proper 
procedure.  The  summary  remedy  by  motion  has  superseded 
the  ancient  writ  of  audita  querela.  Chambers  dc  Garner  v. 
Neal,  3  B.  Mon.  257  ;  Davis  v.  Shapley,  1  B.  &  A.  54  ;  Barrow 
v.  Boyle,  id.  629 :  Humphrey  v.  Knight,  6  Bing.  572 ;  Alcott 
v.  Avery,  1  Barb.  Ch.  347. 

The  safest  course  for  a  bankrupt  having  a  judgment  osten- 
sibly in  force  against  him,  is  to  take  some  affirmative  action 
to  secure  the  benefit  of  his  discharge.  Freeman  on  Enforce- 
ment of  Judgments  against  Bankrupts,  37.  See,  also,  Coburn 
v.  Spence,  15  Ala.  549;  Borden  v.  Jaco,  17  id.  344;  Westen- 
berger  v.  Wheaton,  8  Kan.  169;  Murphy  v.  Smith,  22  La. 
Ann.  441. 

The  rule  of  the  English  cases  is  uniform,  and  bears  upon 
two  branches  of  the  case :     First,  that  the  relief  sought  may 
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be  obtained  in  a  summary  manner  by  motion  or  rule  to  show 
cause ;  and  secondly,  it  shows  that  the  defendant  having 
obtained  a  certificate  of  discharge,  is  relieved,  not  only  from 
the  debt  which  might  have  been  proved,  "but  from  all  reme- 
dies for  the  recovery  of  such  debt."  The  following  text 
writers  and  cases  support  the  views  above  stated :  Freeman 
on  Judgments,  245;  Cobum  v.  Spence,  15  Ala.  549;  Borden 
v.  Jaco,  17  id.  344;  Westenberger  v.  Wheaton,  8  Kan.  169; 
Murphy  v.  Smith  &  Nicholson,  22  La.  Ann.  441 ;  Bump  on 
Bankruptcy,  (9th  ed.)  2S5  ;  Hamilton  v.  Wood,  34  N.  J.  L. 
305  ;  Lloyd  v.  Ford,  7  Halst.  (N.  J.)  J  51 ;  Botefiour  v.  Coates, 
1   Cowp.   25;    Blandford  v.  Foot,  id.   138;    Scott  v.  Ambrose, 

3  M,  &  S.  326;  Willett  v.  Prindle,  B.  &  P.  190;  Davis  v. 
Shapley,  1  B.  &  A.  54;  Barrow  v.  Boyle,  id.  629;  Imlay  v. 
Carpenter,  14  Cal.  173;  In  re  Brown,  3  N.  B.  585;  In  re 
Vickory,  id.  637 ;    In  re  Crawford,  id.  171 ;    In  re  Stephens, 

4  id.  369  ;  In  re  Rosey,  8  id.  509 ;  Bump  on  Bankruptcy, 
10th  ed.)  82;  McDowgold  v.  Rcid,  5  Ala.  810;  McDonald 
v.  Ingrahain,  30  Miss.  394;  Downer  v.  Rowell,  26  Vt.  400; 
Rogers  v.  Western  Marine  and  Fire  Ins.  Co.  1  La.  Ann.  160; 
Moore  v.  Upton,  5  N.  Y.  596 ;  Johnson  v.  Fitzhugh,  3  Barb. 
Ch.  372  ;  Mechanics'1  Banking  Association  v.  Lawrence,  1  Sandf. 
659;  ShurtliffY.  Thompson,  63  Maine,  118;  Cornell  v.  Dakin, 
38  N.  Y.  253 ;  Mizell  v.  Moore,  7  Tred.  (N.  C.)  255  ;  Matter 
of  Allen,  5  Law  Bep.  362;  Goodall  v.  Bachelder,  17  N.  H. 
386;  Bump  on  Bankruptcy,  (6th  ed.)  411 ;  Blake  v.  Bigelow, 

5  Ga.  437;  Tamer  v.  Gatwood,  8  B.  Mon.  (Ky.)  613;  Curtis 
Y.Slosson,  6  Pa.  St.  265 ;  Wood  v.  Tanstall,  2  Bax.  (Tenn.) 
319 ;    Dick  v.  Powell,  2  Swan,  632 ;    Peatross  v.  McLaughlin, 

6  Gratt.  64. 

Mr.  J.  A.  Ceain,  for  the  appellee : 

The  neglect  of  Boynton,  after  he  had  gone  into  bankruptcy, 
to  apply  for  a  stay  of  proceedings,  and  resting  his  defence  on 
other  grounds,  whereby  he  allowed  judgment   to  be  entered 
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against  him,  constitutes  such  laches  on  his  part  that  he  can 
not  now  be  heard  to  set  up  his  discharge  against  the  judg- 
ment. 

The  original  cause  of  action  was  merged  in  the  judgment 
pending  the  proceedings  in  bankruptcy,  and  no  longer  exists. 
The  judgment  now  constitutes  the  debt,  and  having  no  exist- 
ence at  the  time  of  the  adjudication  in  bankruptcy,  is  not 
provable  against  the  bankrupt's  estate.  Holbrook  v.  Foss, 
27  Maine,  441;  Pike  v.  McDonald,  32  id.  418;  Sampson  v. 
Clark,  2  Cush.  173 ;  Kellogg  v.  Schuyler,  2  Denio,  73 ;  Faxon 
v.  Baxter,  11  Cush.  35 ;  Carrington  v.  Halibird,  17  Conn. 
580;  In  re  Gallison,  2  Lowell,  C.  C.  74;  Fisher  v.  Foss,  30 
Maine,  459 ;  Woodbury  v.  Perkins,  5  Cush.  86 ;  Walcott  v. 
Hodge,  15  Gray,  547;  Ellis  v.  Horn,  28  Maine,  385;  Uran 
v.  Houdlette,  36  id.  15 ;  Ewing  v.  Peck  <&  Clark,  17  Ala.  341 ; 
Medbury  v.  Swan,  46  N.  Y.  203  ;  Monroe  v.  Upton,  50  id.  594. 

An  adjudication  in  bankruptcy  does  not  divest  the  State 
court  of  its  jurisdiction  of  a  pending  suit.  The  bankrupt 
may  have  the  proceedings  stayed  until  his  discharge  is 
granted,  when  he  may  plead  the  same.  If  he  does  not,  and 
allows  judgment  to  go  against  him,  the  judgment  will  bind 
him,  notwithstanding  his  discharge  thereafter.  Steadman  v. 
Lee,  61  Ga.  59  ;  Everts  v.  Hyde,  51  Yt.  102  ;  Hersey  v.  Jones, 
128  Mass.  472  ;  Miller  v.  Clements,  54  Texas,  351 ;  49  id.  16  ; 
42  id.  1 ;  Bradford  v.  Bice,  102  Mass.  473  ;  Sampson  v.  Clark, 
2  Cush.  173  ;  Woodbury  v.  Perkins,  5  id.  86  ;  Holden  v.  Sher- 
wood, 94  111.  92 ;  In  re  Mansfield,  6  Bank.  Beg.  303. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

Plowden  H.  Ball  brought  an  action  of  debt  against  Charles 
W.  Boynton,  at  the  September  term,  1877,  of  the  circuit  court 
of  Stephenson  county,  to  recover  the  amount  of  a  decree 
which  had  been  rendered  in  the  circuit  court  of  that  county 
several  years  prior  to  the  commencement  of  the  action.  At 
the  following  April  term,  1878,  of  the  court,  the  defendant, 
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by  his  attorney,  filed  a  plea  of  the  general  issue.  On  the 
15th  day  of  April,  1878,  Boynton  was  adjudged  a  bankrupt 
in  the  United  States  District  Court  for  the  Northern  District 
of  Illinois.  At  the  December  term,  1879,  of  the  court,  the 
cause  was  called  for  trial,  and  the  parties  appeared  by  their 
attorneys,  waived  a  jury,  and  a  trial  was  had  before  the  court, 
which  resulted  in  a  judgment  in  favor  of  the  plaintiff  for  the 
amount  of  the  decree,  together  with  the  interest  thereon. 
After  the  rendition  of  the  judgment,  and  on  the  23d  day 
of  December,  1880,  Boynton  received  his  final  discharge  in 
bankruptcy,  and  on  the  25th  day  of  March,  1881,  he  filed 
this  petition  and  motion  in  the  Stephenson  circuit  court  for  a 
perpetual  stay  of  proceedings  on  the  judgment,  on  the  ground 
that  he  had  received  his  discharge  in  bankruptcy.  The 
motion  was  heard  by  the  court,  and  overruled.  An  appeal 
was  taken  to  the  Appellate  Court,  where  the  judgment  of  the 
circuit  court  was  affirmed,  and  Boynton  appealed  to  this 
court. 

Whether  a  perpetual  stay  of  proceedings  to  enforce  the 
collection  of  the  judgment  against  the  bankrupt  shall  be 
granted,  depends  upon  the  construction  to  be  placed  upon 
the  Bankrupt  act  of  1867.  Section  5106  declares :  "No 
creditor  whose  debt  is  provable  shall  be  allowed  to  prosecute 
to  final  judgment  any  suit  at  law  or  equity  therefor,  against 
the  bankrupt,  until  the  question  of  the  debtor's  discharge 
shall  have  been  determined ;  and  any  such  suit  or  proceed- 
ings shall,  upon  the  application  of  the  bankrupt,  be  stayed 
to  await  the  determination  of  the  court  of  bankruptcy  on  the 
question  of  the  discharge :  Provided,  there  is  no  unreason- 
able delay  on  the  part  of  the  bankrupt  in  endeavoring  to 
obtain  his  discharge  :  And  provided,  also,  that  if  the  amount 
due  the  creditor  is  in  dispute,  the  suit,  by  leave  of  the  court 
in  bankruptcy,  may  proceed  to  judgment,  for  the  purpose  of 
ascertaining  the  amount  due,  which  amount  may  be  proved  in 
bankruptcy,  but  execution  shall  be  stayed."      Section  5117 
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provides  that  no  debt  created  by  fraud  or  embezzlement 
of  the  bankrupt,  or  by  his  defalcation  as  a  public  officer  or 
while  acting  in  a  fiduciary  character,  shall  be  discharged. 
Section  5118  declares  that  no  discharge  shall  release  or  affect 
any  person  liable  for  the  same  debt  for  or  with  the  bankrupt. 
Section  5119  provides  that  "a  discharge  in  bankruptcy,  duly 
granted,  shall,  subject  to  the  limitations  imposed  by  the 
two  preceding  sections,  release  the  bankrupt  from  all  debts, 
claims,  liabilities  and  demands  which  were  or  might  have 
been  proved  against  his  estate  in  bankruptcy. " 

It  will  be  observed  that  Boynton,  after  he  was  adjudged  a 
bankrupt,  did  not  appear  in  the  circuit  court,  where  the  action 
was  pending  against  him,  and  enter  a  motion  for  a  continu- 
ance of  the  cause,  or  a  stay  of  proceedings,  until  the  deter- 
mination of  the  court  of  bankruptcy  on  his  discharge,  as  he 
might  have  done  under  section  5106  of  the  Bankrupt  act  ; 
and  on  account  of  a  failure  on  the  part  of  Boynton  to  pro- 
cure such  stay  of  proceedings,  it  is  contended  that  the  judg- 
ment rendered  against  him  was  not  affected  by  his  final 
discharge,  subsequently  obtained. 

The  question  involved  has  led  to  much  discussion  among 
law  writers,  and  although  it  has  often  arisen  in  the  courts 
of  England  and  the  United  States,  the  decisions  are  by  no 
means  harmonious.  We  have  been  referred  to  a  large  num- 
ber of  cases  decided  in  England,  where  the  courts  hold  that  a 
judgment  rendered  against  a  bankrupt  after  he  was  declared 
a  bankrupt,  and  before  the  final  discharge  was  obtained,  upon 
a  preexisting  debt,  is  released  by  the  discharge.  Among  the 
number  is  Blandford  v.  Foot,  1  Cowp.  138,  which  is  a  lead- 
ing case  on  the  subject.  We  do  not  question  the  rule  in  Eng- 
land,— it  is  uniform ;  but  the  decisions  in  England  can  not 
be  relied  upon  as  authority  here,  for  the  reason  they  are 
predicated  on  a  provision  in  the  statute  of  that  country  which 
does  not  exist  in  our  Bankrupt  law.  The  substance  of  the 
statute  is,  that  if  the  creditor  did  obtain  judgment  before 
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final  discharge,  and  take  the  debtor  in  execution,  he  should 
be  discharged  on  motion.  (See  dissenting  opinion  of  Bron- 
son,  Ch.  J.,  in  Clark  v.  Rowling,  3  N.  Y.  225,  and  opinion 
of  the  court  in  In  re  Gallison,  2  Lowell,  C.  C.  74,  where  the 
statute  of  England  is  quoted  and  considered.)  If  our  Bank- 
rupt law  contained  the  same  provision  as  that  of  England, 
then  the  decisions  of  that  court  might  be  regarded  as  author- 
ity. But  such  is  not  the  case.  As  stated  before,  in  the 
United  States  the  decisions  on  the  question  are  in  direct 
conflict.  Under  the  Bankrupt  act  of  1841,  in  Maine,  Massa- 
chusetts, and  some  other  States,  it  was  held  that  a  discharge 
in  bankruptcy  did  not  release  a  judgment  rendered  against 
the  bankrupt  pending  the  proceedings  in  bankruptcy ;  that 
where  a  judgment  is  recovered  on  a  debt  provable  under  the 
bankrupt  proceedings  against  the  bankrupt,  the  original  debt 
becomes  merged  and  extinguished  in  the  judgment,  which  is 
not  provable  against  the  bankrupt.  (Holbrook  v.  Foss,  27 
Maine,  441 ;  Fisher  v.  Foss,  30  id.  459 ;  Pike  v.  McDonald, 
32  id.  418 ;  Sampson  v.  Clark,  2  Cush.  173 ;  Woodbury  v. 
Perkins,  5  id.  86;  Faxon  v.  Baxter,  11  id.  35.)  In  New 
York,  Vermont,  and  some  other  States,  it  has  been  held  that 
if  the  debt  upon  which  the  judgment  was  rendered  was  one 
provable  against  the  bankrupt,  and  would  be  cut  off  by  the 
discharge,  the  judgment  rendered  upon  such  a  debt  would 
be  barred  and  cut  off  by  the  discharge.  Harrington  v. 
McNanghton,  20  Yt.  293;  Downer  v.  Powell,  26  id.  397; 
Dresser  v.  Brooks,  3  Barb.  429 ;  Church  v.  Rowling,  3  N.  Y. 
116. 

We  shall  not,  however,  stop  to  determine  what  is  the  cor- 
rect rule  under  the  act  of  1841,  as  there  is,  in  our  judgment, 
a  marked  distinction  existing  between  the  act  of  1841  and 
the  act  of  1867.  The  act  of  1841  made  no  provision  what- 
ever for  the  postponement  of  an  action  pending  against  a 
bankrupt  between  the  time  he  was  adjudged  a  bankrupt  and 
the  time  he  received  a  final  discharge.     This  seeming  defect 
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in  the  act  of  1841  was  cured  by  the  provision  contained  in 
section  5106  of  the  act  of  1867,  in  these  words :  "Any  such 
suit  or  proceeding  shall,  upon  the  application  of  the  bank- 
rupt, be  stayed  to  await  the  determination  of  the  court  of 
bankruptcy  on  the  question  of  the  discharge."  Here  is  a 
complete  remedy  provided,  if  the  bankrupt  desires  to  avail  of 
it,  to  prevent  a  judgment  from  being  rendered  against  him 
until  he  can  procure  a  final  discharge.  The  object,  of  course, 
was  to  prevent  a  judgment  which  the  discharge  might  not 
relieve  the  bankrupt  from,  as  held  by  the  courts  of  Maine 
and  Massachusetts,  until  the  discharge  should  be  granted, 
which  the  bankrupt  could  then  plead  in  bar  of  the  pending 
action  against  him,  and  thus  prevent  the  rendition  of  a  judg- 
ment in  the  court  in  which  the  action  might  be  pending. 

Under  section  5119,  Boynton's  discharge  relieved  him  of 
all  debts  which  were  or  might  have  been  proved  against  his 
estate  in  bankruptcy.  Was  the  judgment  in  question  a  debt 
of  that  character  ?  Obviously,  the  section  means  all  indebt- 
edness existing  at  the  time  Boynton  was  declared  a  bankrupt, 
which  was  April  15,  1878.  At  this  date  the  judgment  was 
not  in  existence,  as  it  was  not  rendered  until  December, 
1879.  But  it  is  said  the  debt  upon  which  the  judgment  was 
rendered  was  in  existence  at  the  time  Boynton  was  adjudged 
a  bankrupt,  and  as  the  original  indebtedness  was  provable, 
and  would  have  been  barred  by  the  discharge,  the  judgment 
stands  in  the  same  position.  It  may  be  regarded  a  well  set- 
tled and  uniform  rule  of  law,  that  every  cause  of  action  will, 
if  recovered  upon,  merge  into  the  judgment  or  decree.  (Free- 
man on  Judgments,  sec.  216.)  If  the  action  is  upon  a  simple 
contract,  a  bond,  or  a  judgment  of  a  court  of  record,  in  either 
case,  when  a  recovery  is  had  the  cause  of  action  is  merged 
into  the  judgment,  when  a  judgment  has  been  rendered. 
Freeman,  in  his  work  on  Judgments,  sec.  217,  says :  "Every 
judgment  is,  for  most  purposes,  to  be  regarded  as  a  new 
debt,  the  chief,   and  perhaps   the  only,   exception  being  in 


18S3.]  Boynton  v.  Ball.  635 

Opinion  of  the  Court. 

cases  where  the  technical  operation  of  the  doctrine  of  merger 
would  produce  manifest  hardship, — and  even  these  cases  are 
by  no  means  universally  excepted.  This  new  debt  is  not, 
in  general,  affected  by  the  character  of  the  old  one."  The 
author,  in  sec.  245,  however,  says :  "In  no  class  of  cases 
has  the  technical  operation  of  the  doctrine  of  merger  been 
so  frequently  limited  as  in  those  where  the  effect  of  a  dis- 
charge under  laws  for  the  relief  of  insolvents  had  to  be 
determined. " 

An  able  discussion  of  this  subject  may  be  found  in  Gould 
v.  Hogden,  63  Ind.  448,  where  a  judgment  had  been  rendered 
in  a  court  of  record  in  that  State,  and  afterwards  a  recovery 
was  had  on  the  judgment  in  the  State  of  Ohio.  The  ques- 
tion was,  whether  the  first  judgment  was  so  merged  and 
absorbed  in  the  second  judgment  as  to  destroy  the  lien  and 
validity  of  the  first  judgment.  It  is  there  said :  "The  plain- 
tiff may  enforce  its  collection  by  the  process  of  the  court  in 
which  he  obtained  his  judgment,  or  he  may,  if  he  may  elect 
so  to  do,  use  his  judgment  as  an  original  cause  of  action, 
and  bring  suit  thereon  in  the  same  or  some  other  court  of 
competent  jurisdiction,  and  prosecute  such  suit  to  final  judg- 
ment. This  procedure  he  may  pursue  as  often  as  he  elects, 
using  the  judgment  last  obtained  as  a  cause  of  action  on 
which  to  obtain  the  next  succeeding  judgment ;  but  the  very 
freedom  with  which  this  may  be  done,  ad  infinitum, — and  we 
know  of  no  law  or  legal  principle  which  would  prevent  its 
unending  repetition, — is,  to  our  minds,  a  convincing  and 
conclusive  reason  why  each  successive  personal  judgment 
ought  to,  and  must,  be  regarded  as  a  complete  merger  and 
extinguishment  of  the  preceding  judgment,  with  all  its  quali- 
ties and  incidents.  Each  successive  personal  judgment  is  a 
new  'debt  of  record,'  in  which  the  precedent  debt,  though 
theretofore  evidenced  by  a  judgment,  is  as  completely  merged 
and  absorbed  as  it  would  have  been  if  it  had  been  evidenced 
by  note,  bill,  bond,  or  any  other  evidence  of  debt. " 
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In  the  case  of  In  re  Gallison,  2  Lowell,  C.  C.  74,  Lowell, 
J.,  in  discussing  this  question,  after  reviewing  various  author- 
ities, says :  "For  the  reasons  given,  and  upon  careful  exam- 
ination of  the  decisions,  I  am  of  opinion  that  a  judgment 
obtained  after  the  adjudication  in  bankruptcy,  creates  a  new 
debt,  which  can  not  be  proved  in  bankruptcy,  because  the 
judgment  is  a  merger  and  creates  a  new  debt,  and  that  the 
judgment  creditor  can  not  oppose  the  discharge  because  he 
has  no  provable  debt,  and  because  the  discharge  will  be  no 
bar  to  the  judgment." 

There  are  cases  which  hold  a  contrary  view.  While  the 
general  doctrine  of  merger  is  admitted,  it  is  held  that  the 
rendition  of  a  judgment  does  not,  within  the  meaning  of  the 
law,  create  a  new  debt.  Such  are  Dresser  v.  Brooks,  3  Barb. 
429;  Dawson  v.  Hartsfield,  79  N.  C.  334;  In  re  Stephens,  4 
N.  B.  369 ;  In  re  Brown,  3  id.  585.  But  we  are  satisfied  the 
better  doctrine,  and  that,  too,  established  by  the  later  deci- 
sions, is,  that  a  judgment  rendered  after  an  adjudication  in 
bankruptcy,  creates  a  debt  which  can  not  be  proved  against 
the  bankrupt's  estate, — that  the  indebtedness  existing  prior 
to  the  recovery  becomes  merged  in  the  judgment. 

If,  however,  we  are  not  correct  in  this  view,  there  is  another 
ground  which  will  preclude  the  bankrupt  from  impeaching 
the  judgment,  which  has  been  clearly  stated  by  the  Supreme 
Court  of  Massachusetts  in  Bradford  v.  Rice,  102  Mass.  472. 
The  court,  after  holding  that  a  debt  provable  against  the 
bankrupt,  when  reduced  to  judgment,  pending  the  proceed- 
ings, is  merged  and  extinguished,  then  says:  "The  creditor, 
by  taking  judgment,  and  so  changing  the  form  of  his  debt, 
and  securing  to  himself  the  benefit  of  conclusive  and  perma- 
nent evidence  of  it,  and  an  extension  of  the  period  of  limita- 
tion of  an  action  thereon,  is  held,  on  his  part,  to  have  elected 
to  look  to  the  debtor  personally,  and  to  abandon  the  right  to 
prove  against  his  estate ;  and  the  debtor,  on  the  other  hand, 
who  might  have  protected  himself  by  moving  the  court  in 
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which  the  action  was  pending  for  a  continuance,  in  order  to 
afford  him  an  opportunity  to  obtain  and  plead  a  certificate 
of  discharge,  is  held,  by  omitting  to  make  such  a  motion 
before  judgment,  to  have  waived  the  right  to  set  up  his 
certificate  against  the  plaintiff's  claim, —  and  therefore  the 
rights  of  both  parties  must  be  governed  by  the  judgment 
which  the  one  has  moved  for  and  the  other  has  suffered  to 
be  rendered." 

What  right  has  Boynton  to  complain  that  a  judgment  was 
rendered  against  him  in  the  Stephenson  circuit  court?  He 
was  served  with  process,  appeared,  and  pleaded  to  the  action. 
He  knew  the  action  was  pending  when  he  was  adjudged  a 
bankrupt,  and  he  knew  that  he  could  obtain  a  stay  of  pro- 
ceedings, by  entering  a  motion  for  that  purpose,  until  he 
could  obtain  a  discharge  and  plead  it  in  bar  of  the  action, 
and  yet  he  made  no  effort  whatever  to  procure  a  stay,  but, 
on  the  other  hand,  voluntarily  submitted  to  a  trial.  It  was 
his  own  negligence  which  led  to  the  judgment  which  he  now 
seeks,  by  motion,  to  avoid.  A  motion  for  relief,  as  against  a 
judgment  of  this  character,  may  be  treated  as  an  equitable 
proceeding ;  and  it  is  a  well  established  rule  that  a  party 
who  fails  to  make  a  defence  at  law  shall  not  be  permitted 
to  come  into  equity  and  have  such  defence  allowed,  unless 
he  can  show  he  was  prevented  by  accident,  mistake  or  fraud, 
which  is  not  pretended  in  this  case.  {Twine,  Aclmr.  v.  Osgood, 
57  111.  345.)  The  circuit  court  did  not  lose  jurisdiction  of 
the  case  because  Boynton  was  adjudged  a  bankrupt,  but,  as 
was  held  in  Eyster  v.  Goff,  1  Otto,  521,  it  was  the  duty  of  the 
court  to  proceed  with  the  cause,  until,  by  some  pleadings, 
the  court  was  informed  of  the  changed  relations  of  the  parties. 
(See,  also,  Holden  v.  Sherwood,  84  111.  92.)  The  circuit  court 
could  do  nothing  less  than  proceed  with  the  case  to  final 
judgment,  and  as  the  judgment  is  to  be  regarded  as  the  joint 
act  of  Boynton,  who,  of  his  own  choice,  allowed  it  to  be  ren- 
dered, and  of  the  plaintiff,  upon  whose  motion  it  was  ren- 
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dered,  the  rights  of  these  two  parties  must  be  regarded  as 
finally  settled  by  that  judgment.  We  are  not  aware  of  any 
case  that  holds  that  where  a  defence  might  have  been  made 
to  a  pending  cause  of  action,  but  was  not  set  up  solely  through 
the  negligence  of  a  defendant,  such  defendant  may  afterwards 
interpose  the  same  defence  to  the  judgment  which  has  been 
rendered  against  him.  It  is  ordinarily  enough  that  a  party 
has  had  a  day  in  court,  and  an  opportunity  to  plead  his 
defence.  The  Bankrupt  act  in  clear  terms  provides  for  the 
stay  of  an  action  which  may  be  instituted  against  the  bank- 
rupt, until  his  discharge  is  passed  upon.  This  statutory 
provision  was  incorporated  into  the  law  for  the  purpose  of 
enabling  a  defendant,  situated  as  was  appellant,  to  plead 
his  discharge  in  bar  of  the  action ;  but  as  appellant  gave  no 
heed  whatever  to  the  law,  and  through  his  own  negligence 
allowed  a  judgment  to  be- rendered  against  him,  what  reason 
can  be  urged  for  holding  that  the  judgment  shall  not  be  bind- 
ing upon  him  ?     None  is  perceived. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Mr.  Chief  Justice  Scott,  and  Mr.  Justice  Dickey:    We 
do  not  concur  in  this  opinion. 


William  C.  Buchanan 

v. 

Sophia  Meisser. 

Filed  at  Mt.  Vernon  January  31,  1883. 

1.  Stockholders — individual  liability.  The  effect  of  a  provision  in 
the  charter  of  a  bank  making  its  stockholders  liable  "to  creditors  of  the  bank 
on  its  default,  to  an  amount  equal  to  the  amount  of  stock  held  by  them,  is  to 
withdraw  from  the  stockholders,  to  the  amount  of  their  stock,  the  protection 
of  the  corporation,  and  leave  them  liable  to  that  extent  as  partners. 
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2.  Same — right  of  stockholder  to  set  off  debt  due  him  from  the  corpo- 
ration, as  against  a  creditor.  In  an  action  by  a  creditor  of  a  corporation 
against  a  stockholder  to  enforce  his  individual  liability  to  the  amount  of  his 
stock,  he  can  not  plead  as  a  set-off  an  indebtedness  of  the  corporation  to 
himself,  as  such  debt  is  not  that  of  the  party  suing.  Debts,  to  be  set  off  at 
law,  must  be  mutual,  and  between  the  same  parties. 

3.  Same — extinguishment  of  stockholder's  individual  liability.  The 
recovery  of  a  judgment  by  a  creditor  of  a  corporation  against  a  stockholder 
for  a  sum  equal  to  the  amount  of  his  stock,  that  being  the  limit  of  his  lia- 
bility for  the  corporation,  will  extinguish  his  liability.  So,  it  is  not  doubted, 
will  a  voluntary  payment  by  him  to  such  a  creditor  of  the  corporation  who 
has  the  right  to  sue  him  and  recover  judgment  at  law  on  his  liability. 

4.  But  a  payment  of  a  sum  equal  to  his  stock  to  the  firm  of  which  he  is  a 
member,  in  satisfaction  of  a  debt  due  from  the  corporation  to  his  firm,  will 
not  release  him  from  his  liability  as  a  stockholder  of  such  corporation,  or  bar 
a  suit  by  another  creditor,  as  the  firm  could  not  maintain  an  action  at  law 
against  him. 

5.  Same — contribution  among  stockholders,  in  equity.  A  stockholder 
of  a  bank  who  pays  the  amount  of  his  individual  liability  to  a  firm  in  which 
he  is  a  partner  for  a  debt  due  such  firm  from  the  bank,  thereby  acquires  an 
equitable  right  against  his  co- stockholders,  recognizable  and  enforcible  only 
in  equity. 

6.  Action— not  by  a  firm  against  a  partner.  A  partnership  firm,  as  a 
creditor  of  a  corporation,  can  not  maintain  an  action  at  law  against  one  of 
such  firm  to  enforce  his  individual  liability  as  a  stockholder  to  the  creditors 
of  the  corporation,  since  he  can  not  be  both  a  plaintiff  and  defendant. 

7.  Partnership — one  partner  can  not  pay  his  own  debt  from  part- 
nership effects.  One  partner  has  no  authority  to  apply  partnership  effects 
to  the  satisfaction  or  extinguishment  of  his  own  debt,  without  the  express 
consent  of  his  co-partners. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; 
— heard  in  that  court  on  appeal  from  the  circuit  court  of 
St.  Clair  county ;  the  Hon.  William  H.  Snyder,  Judge,  pre- 
siding. 

This  was  an  action  of  debt,  by  Sophia  Meisser,  a  cred- 
itor of  the  People's  Bank  of  Belleville,  against  William  C. 
Buchanan,  as  stockholder  in  that  bank. 

Among  other  things,  it  is  alleged  in  the  declaration  that  it 
is  provided  by  the  9th  section  of  the  charter  of  that  bank, 
that  "whenever  default  shall  be  made  in  the  payment  of  any 
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debt  or  liability  contracted  by  said  corporation,  the  stock- 
holders shall  be  held  individually  responsible  for  an  amount 
equal  to  the  amount  of  the  stock  held  by  them,  respectively, 
and  such  liability  shall  continue  until  three  months  after  an 
assignment  of  the  stock,  and  publication  of  a  notice  thereof 
in  a  newspaper  published  at  the  *  *  *  city  of  Belle- 
ville ; "  that  the  bank  is  indebted  to  the  plaintiff  for  various 
specified  amounts,  for  money  deposited;  that  when  these 
debts  were  contracted  the  appellant  owned  thirteen  shares  of 
the  capital  stock  of  the  bank,  of  the  par  value  of  $100  each, 
and  that  on  April  22,  1878,  the  bank  became  insolvent,  and 
made  an  assignment  of  all  its  effects,  and  any  demand  for  the 
payment  of  the  indebtedness  to  plaintiff  would,  therefore, 
have  been  unavailing.  The  general  issue  was  pleaded  by 
the  defendant,  and  by  agreement  of  parties  the  cause  was 
tried  by  the  court  upon  the  following  stipulation : 

"It  is  agreed  that  this  cause  may  be  tried  by  the  court,  a 
jury  being  waived,  upon  the  following  admitted  state  of  facts  : 
That  all  the  material  allegations  of  plaintiff's  declaration  are 
true,  and  that  when  the  People's  bank  made  the  assignment 
it  was  indebted  to  Harrison  &  Co.  in  the  sum  of  $4560,  for 
money  deposited  in  the  bank  by  Harrison  &  Co.  before  that 
time ;  that  Harrison  &  Co.  was  a  partnership  firm,  consist- 
ing of  defendant,  Theophilus  Harrison,  Hugh  Harrison,  and 
Cyrus  Thompson,  and  the  firm  was  not  a  stockholder  in 
the  bank,  although  defendant  and  the  two  Harrisons  were. 
Defendant,  in  order  to  cancel  his  double  liability  under  the 
bank  charter,  and  for  that  purpose,  was,  with  his  consent, 
charged  by  Harrison  &  Co.,  before  this  suit  was  commenced, 
the  sum  of  $1300,  and  Harrison  &  Co.  credited  the  bank's 
indebtedness  with  a  like  amount." 

The  court,  in  effect,  excluded  this  defence,  and  thereupon 
gave  judgment  for  the  plaintiff  for  $1300,  and  costs,  after 
overruling  a  motion  for  a  new  trial,  to  all  of  which  defend- 
ant excepted.      Defendant  appealed  from  this  judgment  to 
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the  Appellate  Court  for  the  Fourth  District,  and  that  court 
affirmed  the  judgment  of  the  circuit  court.  This  appeal  is 
from  the  last  named  judgment.  The  errors  assigned  bring 
before  this  court  the  question  of  whether,  on  the  facts  alleged 
and  proved,  plaintiff  was  entitled  to  judgment. 

Mr.  Charles  W.  Thomas,  for  the  appellant : 

The  Appellate  Court  held  in  Meisser  v.  Thompson,  8  Bradw. 
369,  the  statute  was  passed  solely  for  the  benefit  of  creditors 
who  were  not  stockholders,  and  a  stockholder  can  not  dis- 
charge his  liability  by  payment  to  a  creditor  who  is  also  a 
stockholder ;  nor  can  one  stockholder,  who  is  a  creditor,  sue 
another  at  law  to  enforce  his  statutory  liability ;  nor  can  a 
stockholder  who  is  a  creditor  set  off  the  debt  due  him  from 
the  bank  in  discharge  of  any  portion  of  his  liability, — citing 
in  support  thereof  Bailey  v.  Bancker,  3  Hill,  188;  Weber 
v.  Frickey,  47  Md.  200 ;  Beers  v.  Waterbury,  8  Bosw.  399 ; 
Thayer  v.  Union  Tool  Co.  4  Gray,  75 ;  Richardson  v.  Abend- 
roth,  43  Barb.  165.     These  cases  do  not  sustain  the  ruling. 

The  stockholder  may  discharge  his  liability  by  payments 
to  creditors  of  the  corporation,  and  it  is  not  material  how 
that  liability  is  discharged.  (Jones  v.  Wiltberger,  42  Ga. 
575.)  And  he  may  set  off  his  judgment  against  the  corpo- 
ration, if  fair  and  honest,  against  his  individual  liability  to 
another  creditor  of  the  company.  Boyd  v  Hall,  56  Ga.  563  ; 
Briggs  v.  Penniman,  8  Cow.  386. 

A  stockholder  who  is  also  a  creditor  of  a  corporation  will 
not  be  held  liable,  individually,  to  other  creditors,  if  the 
aggregate  of  all  the  other  stock  liabilities  is  sufficient  to  pay 
the  debts  of  the  company.  Bank  of  Poughkeepsie  y^Ibbotson, 
24  Wend.  73 ;   Garrison  v.  Howe,  17  N.  Y.  45S. 

Mr.  William  C.  Kueffner,  for  the  appellee: 
This  statutory  liability  of  stockholders  is  for  the  protection 
of  creditors  of   the  corporation,  and   not   the  stockholders. 
41—105  III. 
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They  are  left  to  such  remedies  as  were  previously  provided 
for  the  adjustment  of  partnership  transactions.  To  the 
extent  of  their  stock  they  are  liable  as  partners.  Meisser  v. 
Thompson,  9  Bradw.  369 ;  Bailey  v.  Bancker,  2  Hill,  190 ; 
Fuller  v.  Ledden,  87  111.  313. 

A  stockholder  in  a  corporation  having  a  claim  against  it 
for  which  the  stockholders  are  individually  liable,  can  not 
recover  upon  it  in  an  action  against  one  of  the  stockholders 
alone,  but  must  set  it  up  in  a  proper  action  against  the  stock- 
holders generally,  for  contribution.  (8  Bosw.  395  ;  Bailey  v. 
Bancker,  2  Hill,  190  ;  Richardson  v.  Abendroth,  43  Barb.  165.) 
And  the  remedy  is  in  equity.  (Thayer  v.  Union  Tool  Co.  4 
Gray,  80.)  He  may  sue  another  stockholder  if  he  has  dis- 
charged his  individual  liability  so  that  he  can  not  be  called 
on  for  contribution.      Weber  v.  Frickey,  47  Md.  200. 

A  stockholder  may  not  discharge  himself  by  paying  the 
amount  for  which  he  is  individually  liable,  to  the  corporation, 
nor  can  he,  when  sued  by  a  creditor,  set  off  a  debt  due  him 
by  the  corporation.  Thompson  on  Liability  of  Stockholders, 
sees.  381,  386,  387;  Sawyer  v.  Hoag,  84  U.  S.  623. 

The  charter  will  be  construed  most  strongly  against  the 
corporation.  Mills  et  al.  v.  County  of  St.  Clair,  2  Gilm.  198; 
Northwestern  Fertilizing  Co.  v.  Hyde  Park,  70  111.  634. 

Mr.  Justice  Scholfield  delivered  the  opinion  of  the  Court : 

The  only  question  arising  upon  this  record  for  our  deter- 
mination is,  whether  the  circuit  court  properly  excluded  the 
defence  sought  to  be  interposed  upon  the  trial. 

The  language  of  the  9th  section  of  the  charter  of  the 
People's  bank,  under  which  suit  was  brought,  provides,  that 
"whenever  default  shall  be  made  in  the  payment  of  any  debt 
or  liability  contracted  by  said  corporation,  the  stockholders 
shall  be  held  individually  responsible  for  an  amount  equal 
to  the  amount  of  the  stock  held  by  them,  respectively."  The 
effect  of  this  is  simply  to  withdraw  from  the  stockholders, 
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"to  an  amount  equal  to  the  amount  of  stock  held  by  them, 
respectively,"  the  protection  of  the  corporation,  and  leave 
them  liable  as  partners.  Fuller  v.  Ledden,  87  111.  310 ; 
McCarthy  v.  Lavasche,  89  id.  270 ;  Wincock  v.  Turpin,  96 
id.  143 ;  Coming  v.  McCullough,  1  Comst.  47 ;  Wiles  et  al.  v. 
Suydam,  64  N.  Y.  176.  ■ 

It  is  quite  clear  that  to  an  action  at  law  brought  by  a 
creditor  of  the  corporation  against  a  stockholder,  under  this 
section,  the  stockholder  can  not  plead,  as  a  set-off,  an  indebt- 
edness of  the  corporation  to  himself,  because  such  indebted- 
ness is,  in  no  sense,  that  of  the  party  suing ;  and  debts,  to 
be  set  off  at  law,  must  be  mutual,  and  between  the  same 
parties.  Gregg  v.  James,  Breese,  (Beecher's  ed.)  143  ;  Hinck- 
ley v.  West,  4  Gilm.  136;  Sawyer  v.  Hoag,  17  Wall.  610; 
Thompson  on  Liability  of  Stockholders,  sec.  381,  et  sea. 

Undoubtedly,  the  recovery  of  a  judgment  by  a  creditor  of 
the  corporation  against  a  stockholder,  for  an  amount  equal 
to  the  amount  of  stock  held  by  him,  will  extinguish  his  lia- 
bility, for  this  is  its  limit ;  and  since  a  person  owes  a  duty 
to  pay,  where  liability  exists,  as  well  without  as  with  suit, 
we  doubt  not  that  a  voluntary  payment  will  equally  extin- 
guish his  liability,  in  all  cases  where,  otherwise,  the  creditor 
may  sustain  an  action  at  law  against  him.  But  Harrison  & 
Co.  could  maintain  no  action  at  law  upon  their  claim  without 
making  appellant  one  of  the  parties  plaintiff  therein,  and  it 
is  therefore  impossible  that  such  an  action  could  have  been 
maintained  against  him,  since  he  could  not  be  both  plaintiff 
and  defendant  in  the  same  suit  at  law,  however  nominal  his 
interest  therein,  either  on  the  one  side  or  the  other,  may  have 
been.  Dedman  v.  Williams,  1  Scam.  154;  Bracken  v.  Ken- 
nedy, 3  id.  559 ;  Chadsey  v.  Harrison,  11  111.  151 ;  Dicey  on 
Parties,  176,  *156;  Bailey  v.  Bancker,  3  Hill,  (N.  Y.)  188; 
Richardson  v.  Abendroth,  43  Barb.  165;  Thayer  v.  Union  Tool 
Co.  4  Gray,  80.  The  debt  of  the  corporation  to  Harrison 
&  Co.,  therefore,  was  one  which,  at  law,  appellee  could  not. 
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have  been  compelled  to  pay,  and  which  he  was  not  required 
to  pay. 

Whether  the  mere  fact,  per  se,  that  a  stockholder  is  a  cred- 
itor of  a  corporation  to  an  amount  equal  to  the  amount  of 
stock  held  by  him,  at  law  extinguishes  his  liability  to  credit- 
ors of  the  corporation,  it  is  unnecessary  to  now  decide.  No 
such  case  is  before  us.  The  indebtedness  of  the  corporation 
to  the  firm  of  Harrison  &  Co.  was  not  an  indebtedness  to 
appellant,  individually.  Not  only  did  this  not  extinguish  any 
individual  liability  of  his,  even  if  he  had  owed  such  to  the 
corporation,  but  he  had  no  authority  to  apply  partnership 
effects  to  the  extinguishment  of  his  individual  debts,  without 
the  express  consent  of  his  co-partners.  Casey  v.  Carver,  42  111. 
225 ;  McNair  v.  Piatt,  46  id.  211 ;  Rainey  v.  Nance,  54  id.  29. 

All  that  there  can  be  any  reasonable  ground  for  claiming 
that  appellant  acquired  by  the  arrangement  disclosed  by  the 
stipulation,  is  an  equitable  right  against  his  co-stockholders 
for  contribution,  recognizable  and  enforcible  in  equity  only. 
He  thereby  acquired  no  right  which  a  court  of  law  is  com- 
petent to  enforce  or  protect,  and,  consequently,  which  it  will 
notice. 

The  judgment  of  the  Appellate  Court  is  affirmed. 

Judgment  affirmed. 


James  Maulding,  Sheriff, 

v. 

Thompson  B.  Steele. 

Filed  at  ML  Vernon  March  30,  1883. 

Purchaser  at  sheriff's  sale — liability  for  loss  on  a  resale — notice.  To 
hold  a  purchaser  of  real  estate  afc  sheriff's  sale  on  execution  liable  for  not 
completing  the  sale,  and  for  the  loss  on  a  resale,  he  must  have  notice  that  a 
resale  will  be  made  and  he  held  liable  for  any  loss,  so  that  he  may  protect 
his  interest  at  the  second  sale  as  best  he  may.  The  rule  is  different  in  the 
case  of  a  resale  of  personal  property. 
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Writ  of  Error  to  the  Circuit  Court  of  Hamilton  county ; 
the  Hon.  William  C.  Jones,  Judge,  presiding. 

Mr.  James  McCartney,  Attorney  General,  and  Mr.  John  C. 
Edwards,  for  the  plaintiff  in  error : 

A  sheriff,  in  making  a  sale  of  land  under  execution,  has  no 
power  to  guaranty  or  warrant  the  title,  and  the  maxim  of 
caveat  emptor  applies  if  no  misrepresentations  are  made  to 
induce  one  to  bid.  Lampkin  v.  Crawford,  8  Ala.  154;  Morris 
et  al.  v.  Robey,  73  111.  462;  Rogers  v.  Smith,  2  Carter,  526. 

A  purchaser  at  such  sale  purchases  with  notice  of  all 
defects  in  the  title.  Richardson  et  al.  v.  Wicker  et  al.  74 
N.  C.  878  ;  Boggs  v.  Hargrave,  16  Cal.  564;  Smith  v.  Painter, 
2  S.  &  E.  225;  Weidler  v.  Farmers  Bank,  11  id.  134;  Bean 
v.  Morris,  4  Green,  (Iowa,)  312;  Cameron  v.  Clark,  8  Iowa, 
434 ;  England  v.-  Clark,  4  Scam.  486 ;  Owings  v.  Thompson 
et  al.  3  id.  502. 

No  notice  to  the  purchaser  of  the  resale  was  necessary. 
As  bearing  on  the  point,  see  Ullman  v.  Kent  et  al.  60  111.  271 ; 
Matthews  v.  Clifton,  13  Miss.  330  ;  Gaskell  v.  Morris,  7  Watts 
&  Serg.  32;   Gray  v.  Case,  51  Mo.  463. 

As  to  the  general  liability  of  a  purchaser  at  a  sheriff's 
sale  for  the  amount  of  his  bid,  or  the  loss  upon  resale,  see 
Adams  v.  McMillan,  Exr.  7  Porter,  88 ;  Sexton  v.  Slade,  6 
Ala.  204. 

The  measure  of  damages  is  the  difference  between  the 
purchase  price  and  what  the  property  brought  on  resale. 
2  Addison  on  Contracts,  p.  61,  sec.  528 ;  2  Parsons  on  Con- 
tracts, 677 ;  Saladin  v.  Mitchell,  45  111.  79  ;  Ullman  v.  Kent 
et  al.  60  id.  271 ;  Sanborn  v.  Benedict,  78  id.  309 ;  Railroad 
Co.  v.  Evans,  6  Gray,  25 ;  Allen  v.  Plummer,  4  Greenlf.  258  ; 
Franchot  v.  Leach,  5  Cow.  506 ;  Mowry  v.  Adams,  14  Mass. 
327. 

Among  the  numerous  cases  holding  the  purchaser  at  a 
sheriff's  sale  liable  for  the  amount  of  his  bid,  or  the  differ- 
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ence  between  his  bid  and  the  amount  which  the  property 
brought  upon  a  resale,  the  court  is  referred  to  the  following 
cases :  Harvey  v.  Fish,  9  Cal.  93  ;  Wright's  Appeal,  25  Pa. 
St.  373;  Spang  v.  Schneider,  10  id.  193;  Lampkinv.  Craw- 
ford, 8  Ala,  153;  McKee  v.  Lineberger,  69  N.  C.  217;  Town- 
shend  v.  Simon,  38  N.  J.  L.  239  ;  Hand  &  Huddleson  v.  Grant, 
5  S.  &  M.  508. 


Mr.  William  Hamill,  and  Mr.  Thomas  M.  Eceley,  for  the 

defendant  in  error : 

Plaintiff  in  error  contends  that  no  court  has  ever  held  that 
the  purchaser  should  be  notified  that  a  resale  would  be  made 
at  his  risk  and  expense,  in  the  absence  of  such  a  statutory 
provision.  We  understand  the  rule  to  be  exactly  the  reverse. 
In  Illinois,  North  Carolina  and  Ohio  there  is  no  statute  on 
the  subject.  In  these  States  the  courts  have  held  that  such 
notice  was  necessary  to  hold  the  bidder  liable  in  chancery 
sales,  and  in  the  two  last  States  that  such  notice  is  necessary 
on  execution  sales.  In  the  matter  of  Yates,  6  Jones'  Eq.  212  ; 
Harding  v.  Yarbrough,  id.  214;  HUIy.  Hill,  58  111.  239;  Grier 
v.  Youtz,  5  Jones'  Law,  371 ;    Galpin  v.  Lamb,  29  Ohio,  529. 

In  the  sale  of  personal  goods,  where  the  buyer  refuses  to 
take  the  goods,  the  seller  may,  on  notice,  resell  the  goods, 
and  hold  the  buyer  for  the  difference.  Saladin  v.  Mitchell, 
45  111.  79. 

The  law  is  well  settled  that  a  purchaser  at  a  sheriff's  sale 
of  land  to  which  the  defendant  had  no  title,  may  recover 
back  the  amount  of  his  bid  from  any  one  who  has  it,  except 
the  plaintiff  in  the  execution.  Hawkins  v.  Miller,  26  Ind. 
172;  Murv.  Craig,  3  Blackf.  (Ind.)  293;  Dunn  v.  Frazer, 
8  id.  432  ;  Preston  v.  Harris,  9  Ind.  1 ;  Pennington  v.  Clifton, 
10  id.  172;  Howard  v.  North,  5  Texas,  316;  McGhee  v. 
Ellis,  4  Littell,  (Ky.)  244;  Walford  v.  Phelps,  2  J.  J.  Marsh. 
(Ky.)  35 ;  Bartlett  v.  Landon,  7  id.  641 ;  England  v.  Clark,  4 
Scam.  486. 
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The  bidder  lias  a  right  to  beware, — to  avail  himself  of  the 
doctrine  of  caveat  emptor  at  any  time  before  he  pays  his 
money.  Walfovd  v.  Phelps,  2  J.  J.  Marsh.  (Ky.)  35 ;  Bart- 
lett  v.  Landon,  7  id.  641. 

Mr.  Justice  Walker  delivered  the  opinion  of  the  Court : 

This  was  an  action  of  assumpsit,  brought  in  the  Hamilton 
circuit  court,  for  the  recovery  of  damages  claimed  to  have 
been  sustained  by  plaintiff  in  error,  as  sheriff  of  that  county, 
by  reason  of  defendant  in  error  having  become  the  purchaser 
of  a  tract  of  land  at  sheriff's  sale,  and  refusing  to  pay  for  it. 
The  declaration  contains  averments  that  an  execution  came 
to  the  hands  of  the  sheriff,  against  James  M.  Blades,  and 
others,  issued  on  a  judgment  recovered  against  him  as  col- 
lector of  taxes ;  that  it  was  levied  on  a  tract  of  land,  and 
when  offered  for  sale  by  the  sheriff  it  was  bid  off  by  defend- 
ant in  error,  at  the  price  of  $1200;  that  on  a  certificate  of 
purchase  being  tendered  to  him,  he  refused  to  pay  the  pur- 
chase money  and  complete  the  purchase.  The  land  was 
again  advertised,  and  sold  under  a  writ  of  venditioni  exponas, 
for  the  sum  of  $40.  This  action  is  for  the  recovery  of  $1160, 
— the  difference  between  the  price  bid  by  defendant  in  error 
and  the  sum  for  which  the  land  was  resold  under  the  writ  of 
venditioni  exponas.  Defendant  interposed  a  demurrer  to  the 
declaration,  which  was  sustained  by  the  court,  and  a  judg- 
ment rendered  for  costs  against  plaintiff,  and  he  prosecutes 
a  writ  of  error  to  this  court. 

This  court  held,  in  the  case  of  Ullmann  v.  Kent,  60  111.  271, 
that  on  the  sale  of  chattels,  and  the  purchaser  refused  to 
receive  and  pay  for  them,  the  vendor  might  resell  the  goods 
and  recover  the  difference  in  the  price,  if  there  was  a  loss  on 
resale,  without  notice  to  the  purchaser  that  a  resale  would 
be  made, — and  this  decision  was  made  on  a  review  of  the 
authorities,  American  and  English,  the  weight  of  which  estab- 
lishes that  doctrine.     But  in  the  case  of  Hill  v.  Hill,  58  111. 
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239,  where  lands  were  sold  under  a  decree  by  a  master  in 
chancery,  and  the  bidder  refused  to  pay  his  bid  and  receive 
a  deed,  and  the  master  reported  the  fact  to  the  court,  and 
the  court  ordered  a  resale  of  the  property,  and  the  master  did 
resell  at  a  loss,  and  the  purchaser  was  sued  for  the  difference 
between  the  bid  at  the  first  sale  and  the  sum  realized  at  the 
subsequent  sale,  it  was  held  that  a  recovery  could  not  be  had 
in  such  a  case  unless  the  bidder  at  the  first  sale  had  notice 
that  a  resale  would  be  made  and  he  held  liable  for  any  loss 
of  price  that  should  be  sustained  on  a  resale,  thus  establish- 
ing a  distinction  between  sales  of  personal  and  real  estate. 
The  distinction  and  the  reason  for  it  seem  to  grow  out  of  the 
different  kinds  of  property.  A  chattel  is  more  liable  to  per- 
ish, and  the  price  is  more  fluctuating,  and  it  is  a  subject  of 
commerce  to  a  greater  extent  than  realty.  It  passes  from 
hand  to  hand  more  frequently,  and  upon  its  sale  in  market 
depends  a  large  portion  of  the  commerce  of  the  world,  and 
necessity  forbids  that  it  should  be  held  from  sale  by  the 
delay  of  finding  the  delinquent  purchaser,  and  notifying  him 
that  a  resale  will  be  made.  On  the  other  hand,  real  estate 
is  not  an  article  of  general  commerce,  is  not  perishable,  and 
is  not  so  liable  to  depreciate  in  price.  There  is,  then,  less 
necessity  for  a  speedy  resale,  and  hence  the  requirement  that 
such  a  delinquent  purchaser  should  have  notice,  that  he  may 
protect  his  interest  as  best  he  may.  This  latter  case  is  the 
same  in  principle  as  this.  They  were  both  forced  sales  under 
process,  and  by  legal  authority.  Nor  can  it,  in  principle  or 
reason,  matter  whether  the  sale  be  made  by  the  master,  as 
the  agency  used  by  the  court,  or  the  sheriff,  as  the  agent  of 
the  law,  to  make  the  sale  and  enforce  the  payment  of  money 
due  from  the  defendant  to  the  plaintiff.  The  case  of  Hill  v. 
Hill,  supra,  must  therefore  be  held  decisive  of  this  case. 

Perceiving  no  error  in  the  record,  the  judgment  of  the 
court  below  must  be  affirmed. 

Judgment  affirmed. 
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The  Joliet  Manufacturing  Company 

v. 

Andrew  F.  Dice. 

Filed  at  Ottawa  March  28,  1883. 

1.  Invention — in  whom  is  the  property  when  made  while  in  the  service 
of  another — construction  of  a  contract  of  employment.  The  general  rule  is, 
that  when  a  mechanic,  in  laboring  for  an  employer  in  the  construction  of  a 
machine,  invents  a  valuable  improvement,  the  invention  is  the  property  of 
the  inventor,  and  not  that  of  his  employer.  It  may  be  that  when  the  employer 
hires  a  man  of  supposed  inventive  mind  to  invent  for  the  employer  an  im- 
provement in  a  given  machine,  under  a  special  contract  that  the  employer 
shall  own  the  invention  when  made,  the  invention,  if  so  made,  would  in 
equity  become  the  property  of  the  employer. 

2.  A  workman,  while  in  the  employ  of  a  company  engaged  in  the  manu- 
facture of  "shellers  and  powers,"  invented  a  "check  rower,"  his  contract 
providing  that  future  improvements  in  the  manufacture  of  "shellers  and 
powers"  made  by  him  should  belong  to  the  company,  and  that  he  would 
work  for  the  best  interests  of  the  company  in  every  way  he  could,  and  that 
such  aid,  in  whatever  way  given,  should  belong  to  the  company,— "that  is, 
future  improvements  he  may  cause  to  be  made,"  etc:  Held,  that  the  com- 
pany was  not  entitled,  in  equity,  to  have  the  invention  as  to  "check  rowers" 
transferred  to  it  as  its  exclusive  property,  and  compel  the  inventor  to  assign 
away  his  right  to  a  patent.  The  words  "future  improvements, "  have  reference 
only  to  improvements  in  shellers  and  powers,  and  not  to  "check  rowers." 

Appeal  from  the  Appellate  Court  for  the  Second  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Will  county ;  the  Hon.  Josiah  McEoberts,  Judge,  presiding. 

Messrs.  Garnsey  &  Knox,  for  the  appellee. 

Mr.  Justice  Dickey  delivered  the  opinion  of  the  Court : 

This  is  a  suit  in  chancery,  brought  by  the  appellant,  seek- 
ing to  compel  Dice  to  assign  to  it  a  certain  invention  for  a 
device  in  the  construction  of  what  are  called  "check  rowers," 
of  which  the  bill  charges  that  Dice  is  the  original  inventor, 
and  also  seeking  to  enjoin  Dice  from  selling  or  assigning  the 
same  to  any  other  person  or  persons.     On  hearing,  the  cir- 
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cuit  court  granted  the  relief  sought.  The  complainant  ap- 
pealed to  the  Appellate  Court,  where  the  decree  was  reversed 
and  the  cause  remanded,  with  directions  to  dismiss  the  bill. 
Complainant  appeals  to  this  court. 

The  bill  charges  that  on  October   18,   1881,  the  parties 
made  a  written  contract,  as  follows : 

"Articles  of   agreement  entered  into  between    the  Joliet 

Manufacturing  Company,  of  Joliet,  Illinois,  and  Andrew  F. 

Dice,  now  residing  at  Aurelia,  Iowa:     The  said  Andrew  F. 

Dice  agrees  to  work  for  the  company  named  for  the  term  of 

five  years,  from  the  1st  to  the  15th  of  November  next,  in 

such  capacity  pertaining  to  the  manufacturing  of  shellers 

and  powers,  and  disposing  of  the  same,  as  the  company  may 

•  consider  for  their  best  interest,  as  may  be  assigned  by  the 

president  of  the  company;    that  he  will  work  for  the  best 

interest  of  the  company  in  every  way  that  he  can,  and  in 

whatever  way  such  aid  can  be  given   shall   belong  to  the 

company, — that  is,  improvements  (previous  to  this  date  not 

included)  that  he  may  make  or  cause  to  be  made.     For  which 

services  the  Joliet  Manufacturing  Company  agree  to  pay  the 

said  Andrew  F.  Dice  twenty-seven   and  one-half  cents  per 

hour,  and  agree  to  give  him  the  privilege  to  make  his  time 

full, — that  is,  that  time  can  be  averaged  so  as  to  make  ten 

hours  per  day  the  year  round, — for  all  such  labor  performed, 

computing  that  time  every  month,  and  pay  the  same  the 

10th  of  the  following  month. 

"October  18,  1881. 

The  Joliet  Manufacturing  Co., 

By  A.  H.  Shreffler,  Prest. 

A.  F.  Dice." 

The  bill  further  charges  that  Dice  entered  the  employment 
of  the  company  in  pursuance  of  this  agreement,  and  a  few 
months  after  this,  and  while  Dice  was  so  employed  under 
this  agreement,  complainant  (appellant)  added  to  its  busi- 
ness the  manufacture  of  "check  rowers,  "(an  attachment  to  a 
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machine  for  planting  corn,)  and  that  Dice  was  assigned  to 
the  superintendence  of  said  manufacture  of  "check  rowers," 
and  entered  upon  this  employment  "as  part  of  and  in  per- 
formance of "  the  above  agreement,  and  so  continued  for 
some  months ;  that  during  this  service  Dice  made  known  to 
complainant  that  he  had  conceived  an  improvement  in  "check 
rowers,"  and  upon  the  suggestion  of  Dice  the  complainant 
directed  him  to  employ  his  time,  in  the  interests  of  the  com- 
pany, in  perfecting  the  invention  for  its  benefit,  complainant 
furnishing  the  materials  and  mechanical  labor  in  experi- 
menting and  perfecting  the  improvement,  and  that  this  was 
done, — Dice,  in  the  meantime,  receiving  full  pay  for  his  time 
and  services,  according  to  the  terms  of  the  written  contract, 
and  thus  the  invention  was  perfected  and  developed,  and  is 
the  proper  subject  for  a  patent.  The  bill  was  answered  by 
Dice,  claiming. to  own  the  invention,  and  replication  filed. 
The  proofs  tend  to  sustain  the  allegations  of  the  bill,  and 
also  to  show  that  Dice,  while  at  work  in  making  experimental 
structures  in  the  shops  of  complainant,  said  that  the  improve- 
ment in  the  "check  rowers"  was  being  wrought  out  for  the 
benefit  of  complainant.  This  some  of  the  proofs  contradict. 
Assuming  the  facts  to  be  as  claimed  in  the  bill,  we  think 
the  decree  of  the  circuit  court  was  properly  reversed.  The 
general  rule  is,  that  where  a  mechanic,  in  laboring  for  an 
employer  in  the  construction  of  a  machine,  invents  a  valua- 
ble improvement,  the  invention  is  the  property  of  the  inventor, 
and  not  that  of  his  employer.  It  may  be  true  that  where  the 
employer  hires  a  man  of  supposed  inventive  mind  to  invent 
for  the  employer  an  improvement  in  a  given  machine,  under  a 
special  contract  that  the  employer  shall  own  the  invention 
when  made,  and  under  such  employment  such  improvement 
is  invented  by  the  person  so  employed,  such  invention  may, 
in  equity,  become  the  property  of  the  employer.  But  the 
law  inclines  so  strongly  to  the  rule  that  the  invention  shall 
be  the  property  of  its  inventor,  that  nothing  short  of  a  clear 
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and  specific  contract  to  that  effect  will  vest  the  property  of 
the  invention  in  the  employer,  to  the  exclusion  of  the  inventor. 
In  this  case  the  bill  sets  up  no  specific  contract  that  Dice 
should  invent  an  improved  "check  rower,"  the  invention  of 
which  should  be  the  property  of  complainant.  The  only 
specific  contract  set  up  is  the  written  contract.  That  pro- 
vides, in  substance,  that  future  improvements  in  the  manu- 
facture of  "shelters  and  powers"  to  be  made  by  Dice,  "shall 
belong  to"  complainant. 

It  is  said  that  the  provision  of  the  written  contract,  "that 
he  will  work  for  the  best  interests  of  the  company  in  every 
way  that  he  can, "  and  that  such  aid,  in  whatever  way  given, 
"shall  belong  to  the  company, — that  is,  future  improvements 
that  he  may  cause  to  be  made, " — is  broad  enough  to  include 
the  invention  of  the  improved  "check  rowers."  Taken  in 
connection  with  the  context, — the  preceding  provisions, — 
these  words  clearly  have  reference  only  to  improvements  to 
be  made  in  "shellers  and  powers,"  and  have  no  reference  to 
"check  rowers." 

Nor  do  we  think  that  when  Dice  consented  to  devote  part 
of  his  time  in  superintending  the  manufacture  of  "check 
rowers, "  and  also  to  devote  part  of  his  time  to  the  making 
of  an  improved  "check  rower,"  he  thereby  necessarily  con- 
tracted that  the  invention,  when  perfected,  should  be  the 
exclusive  property  of  complainant.  The  circumstances  set 
up  may  render  the  machine  actually  made  the  property  of 
complainant,  and  in  equity  may  really  amount  to  a  license 
to  complainant  to  use  the  machine  made,  and  possibly  to  a 
license  to  make  and  use  other  like  machines.  Of  this  latter 
we  express  no  opinion.  But  it  seems  clear  that  the  facts 
alleged  give  to  complainant  no  title,  either  legal  or  equitable, 
to  the  invention,  of  such  a  character  as  to  make  it  the  duty 
of  Dice  to  assign  to  the  complainant  the  right  to  the  inven- 
tion, and  to  a  patent  which  may  issue  for  the  invention. 

The  judgment  of  the  Appellate  Court  is  therefore  affirmed. 

Judgment  affirmed. 
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School  Directors  of  District  No.  5 

v. 
School  Directors  of  District  No.  1. 

Filed  at  ML  Vernon  January  31,  1883. 

1.  Limitation — in  chancery,  for  money  had  and  received  by  school 
directors.  Where  a  township  treasurer  by  mistake  pays  the  moneys  arising 
from  taxes  levied  in  one  school  district  to  the  directors  of  schools  of  another 
district,  the  Statute  of  Limitations  will  bar  a  bill  in  equity  by  the  directors 
of  the  district  entitled  to  the  funds  after  the  lapse  of  five  years  from  the  last 
payment  so  made  to  the  wrong  district,  by  analogy  to  the  limitation  at  law 
for  money  had  and  received. 

2.  Same — school  funds — whether  held  in  trust.  Money  belonging  to  a 
school  district  while  in  the  hands  of  the  township  treasurer  is  a  trust  fund, 
but  when  he  pays  it  out  to  the  directors  of  another  district,  on  their  orders, 
by  mistake,  without  fraud  or  collusion,  or  notice  to  the  recipients  that  it 
belonged  to  another  district,  it  can  not  be  held  to  be  a  trust  fund  in  their 
hands  which  will  exclude  the  operation  of  the  Statute  of  Limitations. 

3.  Same — applies  to  municipal  corporations.  In  an  action  on  contract 
or  for  a  tort,  a  municipal  corporation  may  plead  or  have  pleaded  against  it 
the  Statute  of  Limitations. 

Appeal  from  the  Appellate  Court  for  the  Fourth  District ; — 
heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
St.  Clair  county ;  the  Hon.  William  H.  Snyder,  Judge,  pre- 
siding. 

Mr.  F.  A.  Conaughy,  and  Mr.  A.  S.  Wilderman,  for  the 
appellant : 

A  court  of  equity  has  jurisdiction,  on  the  ground  that  the 
moneys  sued  for  are  trust  funds.  School  Directors  v.  School 
Directors,  73  111.  249 ;  Hopkins  v.  Granger,  52  id.  504 ;  Jack- 
son v.  Norris,  72  id.  364 ;  Parker  v.  Garrison,  61  id.  250  ; 
Pooley  v.  Rudd,  7  E.  L.  &  E.  290;  Dillon  on  Mun.  Corp. 
sees.  909,  910.  Also,  to  compel  the  restoration  of  public 
trust  funds  misappropriated  by  fraud  or  mistake.  Jackson 
v.  Norris,  supra;  Stokes  v.  Frazier,  72  111.  428 ;  Norton  v. 
Hixon,  25  id.  439  ;  Pool  v.  Docker,  92  id.  501.     Also,  because 
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the  action  for  money  had  and  received  will  not  lie,  there 
being  no  remedy  at  law.  Hall  v.  Carpen,  27  111.  386 ;  Car- 
pen  v.  Hall,  29  id.  512. 

The  moneys  sued  for  here  being  public  trust  funds,  created 
by  the  exercise  of  the  powers  of  taxation  for  the  maintenance 
of  the  public  schools  of  the  appellant  district,  the  Statute  of 
Limitations  does  not  run  against  this  suit.  Logan  County  v. 
City  of  Lincoln,  81  111.  156;  County  of  Piatt  v.  Goodell,  97 
id.  84 ;  Chicago,  Rock  Island  and  Pacific  R.  R.  Co.  v.  City  of 
Joliet,  79  id.  25 ;  Dillon  on  Mun.  Corp.  (3d.  ed.)  sec.  675. 

Appellant  had  no  power  to  actively  misapply  or  give  away 
the  funds  sued  for  in  this  case,  nor  would  its  negligence,  or 
even  its  willful  disobedience  of  law,  be  binding,  so  as  to 
deprive  it  of  its  funds,  hence  the  Statute  of  Limitations  does 
not  run.  Sherlock  v.  Village  of  Winnetka,  59  111.  389 ;  Jack- 
son v.  Norris,  72  id.  364;  Detroit  v.  Weber,  26  Mich.  284; 
Supervisors  v.  Jones,  19  Wis.  51;  Supervisors  v.  Knipfer,  37 
id.  496. 

Courts  of  equity  interfere  in  many  cases  to  prevent  the  bar 
of  the  Statute  of  Limitations,  where  it  would  be  inequitable 
or  unjust,  which  it  is  submitted  it  would  be  in  this  case. 
2  Story's  Eq.  Jur.  sec.  1521,  and  notes. 

Mr.  Charles  W.  Thomas,  and  Mr.  E.  F.  Wingate,  for  the 
appellee : 

The  money,  after  it  reached  the  persons  to  whom  paid 
upon  appellee's  directors'  orders,  was  no  longer  a  trust  fund, 
unless  the  payee  directors  acted  collusively  with  the  township 
treasurer.  Steele  v.  Clark,  77  111.  471 ;  Trustees  v.  Trustees, 
81  id.  470 ;  Moore  et  al.  v.  Fessendeck  et  al.  88  id.  422. 

No  recovery  can  be  had  in  this  case  for  want  of  a  privity 
of  contract,  express  or  implied.  Steele  v.  Clark,  77  111.  471  ; 
Bloomer  v.  Denman,  12  id.  240;  Rogers  v.  Kelly,  2  Camp. 
123;  Trumbull  v.  Campbell,  3  Gilm.  502;  Williams  v.  Everett, 
14  East,  582. 
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The  fact  that  appellant  is  a  school  district  does  not  pre- 
vent the  bar  of  the  Statute  of  Limitations.  It  runs  against 
municipal  corporations  as  to  cases  of  contract  or  tort.  County 
of  Piatt  v.  Goodell,  97  111.  84. 

Mr.  Justice  Sheldon  delivered  the  opinion  of  the  Court : 

This  was  a  bill  in  equity,  filed  September  6,  1880,  by 
School  Directors  of  District  No.  5  Union,  in  townships  2 
and  3  north,  range  9  west,  in  St.  Clair  and  Madison  counties, 
Illinois,  against  School  Directors  of  District  No.  1  Union, 
in  townships  2  and  3  north,  range  9  west,  in  St.  Clair  and 
Madison  counties,  Illinois. 

The  bill  alleges  that  complainant  had  been  levying  taxes 
for  school  purposes  each  year,  since  1869,  on  property  in  its 
district,  and  that  the  treasurer  of  said  town  2,  by  mistake, 
from  confusing  the  names  of  the  two  districts,  placed  to  the 
credit  of  District  No.  1  Union,  and  paid  out,  on  its  orders, 
funds  arising  from  taxes  levied  and  collected  from  sections  1 
and  2  in  complainant's  school  district ;  that  this  was  done 
for  the  four  consecutive  years,  1870,  1871,  1872  and  1873, 
the  amount  of  such  taxes  so  diverted  being  the  sum  of 
$1981.63;  that  in  those  years  the  said  School  District  No.  1 
Union,  being  in  receipt  of  taxes  arising  from  levies  on  said 
sections  1  and  2  in  said  District  No.  5  Union,  did  not  make 
any  tax  levy  on  property  in  its  district,  but  carried  on  its 
schools  out  of  funds  collected  from  taxes  levied  by  complain- 
ant district.  The  object  of  the  bill  was  the  recovery  of  the 
above  named  sum  of  money.  The  circuit  court,  on  hearing, 
decreed  in  favor  of  the  complainant.  On  appeal  to  the 
Appellate  Court  for  the  Fourth  District  the  decree  was  re- 
versed, and  complainant  appealed  to  this  court. 

We  are  of  opinion  that  the  Statute  of  Limitations  of  five 
years,  relied  upon  by  appellee  in  its  answer,  is  a  bar  to  any 
recovery  in  this  suit.  The  bill  shows  upon  its  face  that  more 
than  five  years  had  elapsed  between  the  last  payment  of  any 
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of  this  money  and  the  filing  of  the  bill.     There  is  nothing 
proved  or  alleged  that  would  tend  to  justify  this  delay. 

Appellant  sets  up  the  claim  that  the  moneys  sought  to  be 
recovered  are  public  trust  funds,  and  that  for  that  reason  the 
Statute  of  Limitations  does  not  run  against  the  suit.  The 
trustee  in  this  case  was  the  -township  treasurer,  and  as  long 
as  he  held  the  money  it  was  a  trust  fund  in  his  hands,  but 
when  he  paid  it  out  to  appellee,  or  on  its  orders,  it  was  not 
a  trust  fund  in  appellee's  hands  which  would  exclude  the 
operation  of  the  Statute  of  Limitations.  There  was  no  proper 
trust  relationship  between  appellant  and  appellee,  arising 
from  the  mere  receipt  by  the  latter  of  trust  funds  belonging 
to  the  former,  without  anything  of  fraud  or  collusion  on  the 
part  of  appellee,  or  notice  of  the  money  belonging  to  appel- 
lant. It  would  be  but  the  ordinary  case  of  money  had  and 
received  for  the  use  of  another;  and  in  any  such  case  of  a 
personal  claim,  equity  requires  relief  to  be  sought  within  the 
period  prescribed  for  personal  suits  of  like  nature  at  law. 
(1  Story's  Eq.  Jur.  sees.  64  a,  529;  Hancock  v.  Harper,  86 
111.  445.)  The  analogous  suit  at  law  would  be  an  action  of 
assumpsit  for  money  had  and  received,  the  limitation  for 
which  is  five  years,  and  we  think  the  same  limitation  should 
be  applied  to  this  suit  in  equity  for  the  recovery  of  the  money. 

In  an  action  on  contract  or  for  a  tort,  a  municipal  corpo- 
ration may  plead  or  have  pleaded  against  it  the  Statute  of 
Limitations.  2  Dillon  on  Mun.  Corp.  sec.  675  ;  Logan  County 
v.  City  of  Lincoln,  81  111.  156;  County  of  Piatt  v.  Goodell,  97 
id.  84. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  Chicago  and  Alton  Eailroad  Company 

v. 
The  People,  for  use  of  David  D.  Pierson. 

Filed  at  Springfield  March  29,  1883. 

1.  Kaileoads—  what  is  a  "regular  passenger  train"  which  is  required 
to  stop  at  county  seat  stations.  A  through  passenger  train,  equipped  and 
operated  in  the  same  manner  as  other  passenger  trains  on  the  same  road, 
carrying  passengers  and  baggage  as  other  trains,  and  running  upon  the  offi- 
cial time  table  of  the  company  the  same  as  its  other  passenger  trains  do,  the 
only  difference  being  that  the  other  trains  stopped  at  all  the  stations  while 
this  did  not,  is  held  to  be  a  "regular  passenger  train, "  within  the  meaning 
of  the  act  approved  May  29,  1879,  which  requires  all  such  trains  to  stop  at 
county  seat  stations  a  sufficient  length  of  time  to  receive  and  let  off  passen- 
gers with  safety.  The  act  does  not,  perhaps,  include  a  wild  train,  a  freight 
or  excursion  train,  or  a  special  train. 

2.  Same — act  requiring  regular  passenger  trains  to  stop  at  county  seats 
is  a  proper  police  regulation.  The  act  of  May  29,  1879,  requiring  all  regu- 
lar passenger  trains  to  stop  at  county  seat  stations  long  enough  to  receive  and 
let  off  passengers  with  safety,  is  not  a  regulation  of  inter- State  commerce, 
and  therefore  inhibited  by  the  constitution  of  the  United  States,  though  the 
line  of  the  road  may  pass  through  different  States.  Such  a  law  is  but  a 
proper  exercise  of  the  police  power  of  the  State. 

3.  Same — subject  to  reasonable  police  regulations.  A  railroad  company 
takes  its  charter  upon  the  implied  condition  that  its  franchises  shall  be  exer- 
cised subject  to  the  power  of  the  State  to  impose  such  reasonable  regulations 
upon  it  as  the  comfort,  safety  or  welfare  of  society  may  require. 

Appeal  from  the  Appellate  Court  for  the  Third  District ; 
— heard  in  that  court  on  appeal  from  the  Circuit  Court  of 
Greene  county ;  the  Hon.  Albert  G.  Burr,  Judge,  presiding. 

Mr.  Henry  C.  Withers,  for  the  appellant. 

Mr.  James  E.  Ward,  for  the  appellee. 

Mr.  Justice  Craig  delivered  the  opinion  of  the  Court : 

This  was  an  action  brought  against  the  Chicago  and  Alton 
Eailroad  Company  to  recover  a  penalty  for  a  failure  to  stop 

42—105  III. 
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one  of  its  passenger  trains  at  its  station  at  Carrollton,  the 
county  seat  of  Greene  county,  a  sufficient  length  of  time  to 
receive  and  let  off  passengers,  as  required  by  an  act  approved 
May  29,  1879.  (Laws  of  1879,  page  225.)  The  act  pro- 
vides :  "Every  railroad  corporation  shall  cause  its  passenger 
trains  to  stop  upon  its  arrival  at  each  station  advertised  by 
such  corporation  as  a  place  for  receiving  and  discharging 
passengers  upon  and  from  such  trains,  a  sufficient  length 
of  time  to  receive  and  let  off  such  passengers  with  safety : 
Provided,  all  regular  passenger  trains  shall  stop  a  sufficient 
length  of  time  at  the  railroad  station  of  county  seats  to  receive 
and  let  off  passengers  with  safety." 

On  the  11th  day  of  December,  1879,  (the  time  the  railroad 
company  was  charged  with  the  omission  of  the  duty  imposed 
by  the  law,)  the  company  was  operating  three  passenger 
trains  on  its  line  of  road  through  Carrollton.  These  trains 
passed  through  the  town  each  way  daily.  Two  of  these  trains 
stopped  regularly  at  the  station,  but  the  other,  known  as  the 
"Kansas  City  Express,"  which  passed  through,  going  south, 
at  5  o'clock  A.  M.,  and  returned,  going  north,  at  11:32 
o'clock  P.  M.,  made  no  stop  whatever  at  Carrollton,  except 
on  Sundays  the  train  was  stopped  to  deliver  and  receive  the 
mail.  It  is  contended  by  the  plaintiff  that  the  train  which 
passed  through  Carrollton  at  11:32  o'clock  in  the  night  of 
December  11,  1879,  was  a  regular  passenger  train,  within  the 
intent  and  meaning  of  the  statute,  and  because  the  company 
failed  and  refused  to  stop  this  train  at  Carrollton  and  receive 
passengers  who  desired  to  take  passage,  it  is  liable  for  the 
penalty  imposed  by  the  law.  On  the  other  hand,  it  is  claimed 
by  the  railroad  company  that  this  being  a  through  train  from 
St.  Louis  to  Kansas  City,  conveying  through  passengers, 
was  not,  under  the  circumstances,  a  regular  passenger  train, 
within  the  meaning  of  the  statute,  and  that  the  company  was 
not  bound  to  stop  at  Carrollton,  although  it  was  a  county 
seat. 
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The  train  in  question  was  equipped  and  operated  in  the 
same  manner  as  any  other  passenger  train  on  the  road.  It 
carried  passengers  and  baggage  as  did  other  trains.  It  run 
upon  the  official  time  table  of  the  company  as  other  trains 
did.  Indeed,  the  only  difference  between  this  and  the  other 
passenger  trains  on  the  road  was,  that  the  other  two  stopped 
at  all  the  stations  while  this  did  not.  On  account  of  this 
difference,  can  the  train,  within  the  meaning  of  the  statute, 
be  regarded  other  than  a  regular  passenger  train?  We  think 
not.  The  language  of  the  act  would  not,  perhaps,  include  a 
wild  train,  a  freight  train,  an  excursion  train  or  a  special 
train ;  but  where  a  train  was  engaged  in  carrying  passengers, 
running  regularly  every  day  upon  an  advertised  time  card  of 
the  company,  equipped  as  all  other  passenger  trains  are,  we 
are  satisfied  such  a  train  was  designed  by  the  legislature 
to  fall  within. the  terms  of  the  act,  "all  regular  passenger 
trains."  Had  the  legislature  intended  to  except  a  fast  train 
or  a  through  train  from  the  operation  of  the  law,  it  would 
have  been  an  easy  matter  to  have  framed  the  law  in  such  a 
way  that  no  doubt  could  have  existed  in  regard  to  the  inten- 
tion, and  if  such  had  been  intended,  language  of  a  different 
character  would  no  doubt  have  been  used. 

But  it  is  contended  that  if  the  act  is  broad  enough  to 
include  the  train  in  question,  then  its  effect  is  a  regulation  of 
commerce  between  the  States,  and  hence  is  inhibited  by  the 
constitution  of  the  United  States.  The  act  does  not  under- 
take to  regulate  commerce  between  States.  It  imposes  no 
restriction  upon  the  introduction  or  transportation  of  any 
article  of  commerce  whatever.  A  State  regulation  which 
requires  all  passenger  trains  to  stop  at  railroad  crossings,  at 
draw-bridges,  and  requires  the  speed  of  trains  to  be  reduced 
when  running  through  incorporated  towns  and  cities,  has 
never,  so  far  as  we  are  informed,  been  regarded  as  a  regula- 
tion of  commerce,  although  the  line  of  railroad  thus  regulated 
may  pass  through  several  States.     And  if  the  legislature  has 
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the  right  to  require  all  trains  to  stop  at  a  railroad  crossing, 
and  to  require  the  speed  of  all  trains  to  be  reduced  when 
running  through  a  city  or  incorporated  town,  on  the  same 
principle,  and  for  a  like  reason,  it  has  the  power  to  require 
all  regular  trains  to  stop  at  the  station  in  all  county  seats. 
A  law  of  this  character  is  but  a  proper  exercise  of  the  police 
power  of  the  State,  which  has  always  been  upheld  and  sus- 
tained by  the  courts. 

This  railroad  company  accepted  its  charter  upon  the  im- 
plied condition  that  its  franchises  would  be  exercised  subject 
to  the  power  of  the  State  to  impose  such  reasonable  regu- 
lations as  the  comfort,  safety  or  welfare  of  society  might 
require.  Numerous  cases  might  be  cited  in  support  of  this 
principle.  In  Galena  and  Chicago  Union  R.  R.  Co.  v.  Loomis, 
13  111.  548,  a  law  requiring  a  bell  or  whistle  to  be  attached 
to  each  engine  upon  a  railroad,  was  sustained,  and  the  court 
held  that  "the  legislature  had  the  power,  by  the  enactment 
of  general  laws,  from  time  to  time,  as  the  public  exigencies 
may  require,  to  regulate  corporations  in  the  exercise  of  their 
franchises,  so  as  to  provide  for  the  public  safety."  In  Ohio 
and  Mississippi  R.  R.  Co.  v.  McClelland,  25  111.  140,  an  act 
requiring  all  railroads  then  in  operation  to  be  fenced,  and 
imposing  a  penalty  for  non-compliance,  was  sustained,  and 
it  was  held  that  acts  of  incorporation  are  subordinate  to 
general  police  regulations.  In  speaking  of  railroad,  corpora- 
tions it  is  there  said:  "They  are  subject  to  be  controlled  for 
the  general  good,  *  *  *  and  for  that  purpose  the  legis- 
lature may,  beyond  all  doubt,  regulate  the  speed  of  their 
trains,  require  them  to  place  guards  at  bridges  and  other 
points  of  danger,  and  they  may,  as  they  have  done,  require 
the  sound  of  a  whistle  or  a  bell  at  road  crossings,  for  the 
safety  of  passengers,  together  with  their  property."  See, 
also,  Thorp  v.  R.  and  B.  R.  R.  Co.  27  Vt.  150.  A  reference 
to  other  cases  will  not  be  necessary. 
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If  the  legislature  had  the  right,  in  the  exercise  of  the  police 
power  of  the  State,  to  provide  for  the  regulation  of  railroad 
corporations  in  the  respects  named  in  the  cases  cited,  there 
can  be  no  doubt  in  regard  to  the  validity  of  the  law  in  ques- 
tion. Did  the  act  contribute  to  the  comfort,  safety  or  welfare 
of  the  public  ?  If  it  did,  and  did  not  deprive  the  company 
of  any  essential  right  conferred  by  its  charter,  its  passage 
was  a  proper  exercise  of  the  police  power.  (Cooley  on  Const. 
Lim.  577;  Potter's  Dwarris  on  Statutes  and  Const.  458; 
Lake  View  v.  Rose  Hill  Cemetery,  70  111.  191.)  In  the  enact- 
ment of  the  law  requiring  all  regular  passenger  trains  to  stop 
at  county  seats,  the  legislature,  no  doubt,  had  in  view  the 
great  benefit  the  public  would  derive  in  the  increased  facili- 
ties for  reaching  the  county  seat,  to  aid  in  the  dispatch  of 
business  in  courts,  in  the  prompt  arrest  and  prosecution  of 
criminals  who  might  be  indicted  in  the  courts,  in  the  attend- 
ance of  witnesses,  grand  and  petit  jurors, — indeed,  the  prompt 
and  efficient  transaction  of  all  business  in  the  courts  held  at 
the  county  seat,  and  the  facility  for  the  examination  of  the 
records  on  the  sale  and  conveyance  of  property.  These  and 
various  other  matters  pertaining  to  the  welfare  of  the  public 
doubtless  led  to  the  enactment  of  the  law,  and  in  its  enact- 
ment we  are  fully  satisfied  that  the  legislature  transcended 
none  of  its  powers,  nor  did  it  violate  any  chartered  right  of 
the  railroad  company. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 
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The  People  ex  rel.  A.  H.  Bell 
v. 

Charles  S.  Zane,  Circuit  Judge. 

Filed  at  Springfield  March  29,  1883. 

1.  Mandamus— jurisdiction  of  Supreme  Court — change  of  venue.  This 
court  has  jurisdiction  to  hear  and  decide  an  application  for  a  writ  of  man- 
damus against  a  circuit  judge,  to  direct  hirn  to  try  a  defendant  for  an  alleged 
crime  on  a  change  of  venue  from  another  county. 

2.  Couets— power  to  vacate  and  amend  their  orders  and  records  during 
term.  The  doctrine,  by  the  common  law,  is,  that  during  the  term  at  which 
any  judicial  act  is  done,  the  record  thereof  remains  under  the  control  of  the 
court,  and  is  subject  to  change  by  the  judge,  but  after  the  term  is  past  no 
alteration  of  the  record  is  allowable.  This  rule  is  alike  applicable  to  criminal 
and  civil  causes. 

3.  Same— power  to  amend  or  vacate  an  order  awarding  a  change  of 
venue.  The  circuit  court  awarding  a  change  of  venue  in  a  criminal  case 
still  has  jurisdiction  of  the  cause  until  the  change  is  perfected  by  transfer  of 
the  original  and  other  necessary  papers  in  the  case,  and  before  this  is  done, 
the  court,  during  the  same  term,  has  the  rightful  power  to  change  its  former 
order  as  to  the  county  to  which  the  cause  shall  be  sent,  or  it  may,  if  the 
accused  so  desires,  vacate  the  order  for  the  change  of  venue,  and  allow  him 
to  withdraw  his  application. 

4.  Change  of  venue — reviewing  proceedings  had  in  the  court  award- 
ing the  change.  Where  a  change  of  venue  has  been  awarded  in  a  criminal 
cause,  the  court  to  which  the  cause  is  sent  can  not  review  the  proceedings  in 
the  court  awarding  the  change,  and  for  mere  error  or  irregularity  therein 
refuse  to  take  cognizance  of  the  cause,  when  the  prisoner  himself  makes  no 
objection  to  the  jurisdiction  of  the  court. 

5.  Same — conditions  to  the  jurisdiction  of  the  court  to  which  the  change 
is  awarded.  The  court  to  which  a  cause  is  sent  by  a  change  of  venue  can 
not  proceed,  if  the  accused  objects  to  its  jurisdiction,  until  it  has  obtained 
possession  of  the  cause, — that  is,  until  the  transcript  of  the  record  from  the 
court  making  the  order,  and  the  original  papers  which  the  statute  requires 
to  be  sent  with  it,  shall  have  been  lodged  with  the  court.  Until  this  is  done 
the  jurisdiction  of  the  court  does  not  appear  from  its  own  record. 

6.  Where,  on  the  application  of  one  indicted  for  murder,  the  venue  was 
ordered  to  be  changed  to  another  county,  but  during  the  same  term  at  which 
such  award  was  made,  and  while  the  record  and  original  papers  remained 
with  the  court  making  the  order,  the  court,  on  the  motion  of  the  accused,  set 
aside  such  order,  and  directed  the  venue  to  be  changed  to  a  different  county, 
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to  which  the  prisoner  was  sent,  with  a  transcript  of  the  record  and  original 
papers,  and  the  accused  asked  for  a  trial  in  such  court,  offering  to  waive  all 
objection  there  might  be  to  the  jurisdiction  of  such  court,  it  was  held,  that 
the  latter  court  had  jurisdiction  of  the  cause,  notwithstanding  the  amend- 
ment of  the  order  as  mentioned,  and  a  mandamus  was  awarded,  directing 
the  judge  of  that  court  to  proceed  with  the  trial  of  the  accused,  under  the 
indictment. 

This  was  a  petition  in  this  court  by  the  relator,  for  a  man- 
damus, against  Charles  S.  Zane,  judge  of  the  circuit  court 
of  Sangamon  county,  to  require  him  to  take  cognizance  of 
an  indictment  preferred  by  the  grand  jury  of  Macoupin 
county  against  one  Lewis  Biggs,  in  which  cause  the  venue 
had  been  changed,  and  the  cause  sent  to  the  circuit  court  of 
Sangamon  county,  and  to  require  such  judge  to  try  the  cause. 
The  material  facts  are  fully  stated  in  the  opinion  of  the  court. 

Mr.  James  McCartney,  Attorney  General,  and  Mr.  Alex- 
ander H.  Bell,  for  the  relator : 

The  propriety  of  proceeding  by  mandamus  in  this  cause  is 
approved  by  this  court  in  People  v.  Scates,  3  Scam.  351,  and 
Brennan  v.  People,  15  111.  512. 

We  maintain,  paradoxical  as  it  may  seem,  that  while  the 
court  to  which  a  change  of  venue  is  ordered  ad  quern  acquires 
jurisdiction  upon  the  making  of  the  order,  it  was,  neverthe- 
less, coupled  with  the  condition  that  the  court  granting  the 
change  should  adjourn  without  setting  aside  its  order.  To 
make  its  jurisdiction  complete,  the  adjournment  or  non- 
action of  the  court  making  the  order  must  first  transpire. 
Bowles  v.  State,  5  Sneed,  360  ;  Logston  v.  State,  3  Heisk.  414  ; 
2  Meigs'  Digest,  1286. 

We  take  our  position  on  the  broad  doctrine  that  the  court 
has  control  of  its  own  records  during  the  term.  During  the 
term  the  records  are  in  the  breast  of  the  court,  and  may  be 
by  him  changed,  annulled  or  modified,  as  may  seem  proper 
under  the  circumstances.  Freeman  on  Judgments,  chap.  4, 
sec.  69. 


664  The  People  ex  rel.  v.  Zane.  [March 

Brief  for  the  Eespondent.     Opinion  of  the  Court. 

Mr.  E.  H.  Hazlett,  and  Mr.  John  Mayo  Palmer,  for  the 
respondent : 

When  the  order  was  made  in  the  case  in  the  Macoupin 
circuit  court  changing  the  venue  to  Christian  county,  the 
jurisdiction  of  the  first  named  court  was  divested,  and  the 
jurisdiction  of  the  latter  court  at  that  time  attached,  and 
hence  the  subsequent  order  of  the  Macoupin  circuit  court 
changing  the  venue  to  Sangamon  county  was  coram  non 
judice,  and  void.  Billingall  v.  Duncan,  2  Gilm.  593 ;  Hunter 
v.  People,  J.  Scam.  454 ;  Wight  v.  Kirkpatrick,  4  id.  339 ; 
Goodhue  v.  People,  94  111.  47 ;  Frazier  v.  Fortenberry,  4  Ark. 
162;  Stringer  v.  Jacoby,  9  id.  498;  Henderson  v.  Henderson, 
55  Mo.  543;  State  v.  Hopper,  71  id.  427;  Farr  v.  Fuller,  12 
Iowa,  83 ;  Green  v.  State,  19  Ark.  178 ;  Stone  v.  Robinson,  4 
Eng.  474. 

Mr.  Chief  Justice  Scott  delivered  the  opinion  of  the  Court : 

At  the  January  term,  1883,  of  this  court,  leave  was  given 
to  file  a  petition,  in  the  name  of  the  People  of  the  State,  for 
a  mandamus,  to  require  the  Hon.  Charles  S.  Zane,  judge  of 
the  circuit  court  of  Sangamon  county,  to  take  jurisdiction  of 
the  case  of  the  People  against  Lewis  Biggs,  being  an  indict- 
ment for  murder,  and  to  proceed  to  try  the  cause  so  soon  as 
the  same  could  be  done  with  justice  to  the  parties  concerned. 
Accordingly  such  a  petition  was  filed,  in  which  were  set  forth 
all  the  facts  on  which  the  judgment  of  the  court  is  invoked. 

No  question  is  made  as  to  the  jurisdiction  of  this  court  to 
afford  the  relief  prayed  for  in  the  petition.  Eespondent,  by 
his  answer,  asks  the  court  to  "take  cognizance  of  the  cause, 
and  hear  and  determine  the  same,  and  render  such  judgment 
therein  as  to  the  court  may  seem  meet  and  proper,  and  in 
accordance  with  law."  But  had  the  jurisdiction  of  this  court 
in  the  premises  been  challenged,  its  jurisdiction  in  such  cases 
is  manifest  from  its  previous  decisions.  The  People  v.  Scates, 
3  Scam.  351 ;  Brennan  v.  The  People,  15  111.  511. 
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Concerning  the  facts  of  the  case  there  is  no  disagreement, 
as  they  all  appear  in  the  pleadings,  by  the  admission  of 
respondent.  At  the  February  term,  1882,  of  the  Macoupin 
circuit  court,  Lewis  Biggs  was  indicted  by  the  grand  jury  of 
that  county  for  the  crime  of  murder.  At  the  September 
term  of  that  court  next  after  the  indictment  was  found,  the 
accused  presented  his  petition  for  a  change  of  venue  in  the 
cause,  on  the  ground  the  inhabitants  of  the  county  were 
prejudiced  against  him,  and  asked  that  the  venue  of  the 
cause  be  changed  to  some  county  where  the  same  prejudice 
did  not  exist.  The  prayer  of  the  petition  was  granted,  and  an 
order  entered  to  change  the  venue  to  the  county  of  Christian, 
and  the  usual  other  orders  in  aid  thereof  were  made.  After- 
wards, and  while  the  prisoner  still  remained  in  the  custody 
of  the  sheriff  of  Macoupin  county,  and  the  records  and  all 
original  papers  in  the  cause  still  remained  in  that  court, 
on  the  application  of  the  accused,  made  at  the  same  term 
of  court  at  which  the  order  just  recited  was  entered,  the 
circuit  court  of  Macoupin  county  set  aside  its  former  order 
entered  to  change  the  venue  of  the  cause  to  the  county  of 
Christian,  and  by  an  order  entered  of  record  at  the  same 
term  of  court,  changed  the  venue  of  the  cause  to  the  county 
of  Sangamon,  and  made  the  usual  further  orders  as  to  send- 
ing the  prisoner,  and  the  records  and  papers  in  the  cause,  to 
that  county.  The  transcript  of  the  record  and  the  original 
papers  in  the  cause  were  transmitted  by  the  clerk  of  the 
Macoupin  circuit  court  to  the  Sangamon  county  circuit  court, 
and  the  sheriff,  as  was  his  duty,  transferred  the  prisoner  to 
the  custody  of  the  sheriff  of  Sangamon  county.  When  the 
cause  came  up  for  trial  in  the  county  to  which  it  had  been 
sent,  the  State's  attorney  of  that  county  entered  a  motion  to 
remand  the  cause  to  the  county  of  Macoupin,  for  the  reason 
the  circuit  court  of  Sangamon  county  had  no  jurisdiction  to 
try  the  cause.  The  accused  being  present,  in  proper  person 
and  by  written  consent  waived  all  objections  to  the  jurisdic- 


666  The  People  ex  rel.  v.  Zane.  [March 

Opinion  of  the  Court. 

tion  of  the  court,  and  offered  thereby  to  submit  to  its  jurisdic- 
tion, but  the  court  allowed  the  motion  so  far  as  to  refuse  to 
assume  jurisdiction  of  the  cause,  and  ordered  the  clerk  to 
transmit  the  papers  of  the  cause  to  the  clerk  of  the  circuit 
court  of  Macoupin  county,  and  directed  the  sheriff  to  deliver 
the  body  of  the  prisoner  to  the  sheriff  of  Macoupin  county 
without  delay. 

On  the  facts,  as  they  are  admitted  to  be,  no  reason  is 
perceived  why  the  circuit  court  of  Sangamon  county  should 
not  have  taken  cognizance  of  the  cause  submitted  to  it,  since 
the  prisoner  waived  all  objections  to  its  jurisdiction,  and  to 
have  caused  the  accused  to  be  tried  for  the  crime  alleged 
against  him,  according  to  law,  so  soon  as  the  same  could 
be  done  with  justice  to  the  parties  concerned.  The  statute 
authorized .  the  circuit  court  of  Macoupin  county  to  change 
the  venue  of  the  case  then  pending  before  it,  for  certain 
reasons  specified,  on  the  application  of  the  accused.  Its 
jurisdiction  in  such  matters  is  obvious,  and  it  acted  within 
statutory  power  when  it  made  the  order  changing  the  venue 
on  the  application  of  the  prisoner,  as  was  done  in  this  case. 
The  utmost  that  can  be  claimed  is,  the  venue  was  improperly 
changed  by  the  court  in  which  the  indictment  was  found 
against  the  prisoner.  But  can  the  circuit  court  of  the  county 
to  which  the  cause  is  sent  inquire  into  that  fact,  and  if,  in 
its  opinion,  the  proceedings  changing  the  venue  were  irreg- 
ular, for  that  reason  refuse  to  take  cognizance  of  the  cause, 
if  the  prisoner  himself  makes  no  objection  to  the  jurisdiction 
of  the  court?  This  question  seems  to  be  fully  settled,  both 
by  the  statute  and  the  previous  decisions  of  this  court. 
Section  35  of  the  Venue  act,  Eev.  Stat.  1874,  declares,  "all 
questions  concerning  the  regularity  of  proceedings  in  obtain- 
ing changes  of  venue,  and  the  right  of  the  court  to  which  the 
change  is  made  to  try  the  cause  and  execute  the  judgment, 
shall  be  considered  as  waived  after  trial  and  verdict."  In 
the  case  of  The  People  v.  Scates,  supra,  although  the  point 
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was  not  definitely  passed  upon  because  it  was  not  necessary 
to  the  decision,  it  was  said  the  court  to  which  the  cause  is 
sent  is  not  a  court  to  review  and  reverse  the  decision  of  the 
court  making  the  order  changing  the  venue  of-  a  cause,  and 
for  that  reason  has  no  authority  to  inquire  into  the  regularity 
of  such  order.  This  view  conforms  to  the  obvious  meaning 
of  the  statute.  Irregularities  in  obtaining  a  change  of  venue, 
where  they  exist,  concern  no  one  but  the  party  asking  it,  and 
if  he  simply  fails  to  make  objection,  before  going  to  trial,  to" 
the  jurisdiction  of  the  court  to  try  his  cause,  all  irregularities 
that  may  have  intervened  are,  by  the  provisions  of  the  stat- 
ute, considered  waived.  This  construction  of  the  statute 
would  seem  to  exclude  the  idea  the  court  -to  which  the  cause 
is  sent  may,  of  its  own  motion,  refuse  to  take  cognizance  of 
the  cause.  In  Brennan  v.  The  People,  supra,  it  was  held  that 
even  if  the  venue  was  improperly  changed,  the  defendants 
could  not  complain  of  what  was  done  at  their  instance,  and 
that  all  irregularities  in  obtaining  the  change  of  venue  might 
be  waived  by  the  defence, — and  that  was  a  capital  case.  In 
its  opinion  in  the  Brennan  case,  the  court  recognized  the  rule 
declared  in  The  People  v.  Scates,  that  although  the  venue 
may  have  been  improperly  changed,  it  was  the  duty  of  the 
court  to  which  the  case  was  sent  to  assume  jurisdiction  to 
try  the  cause,  unless  objections  were  made  by  defendant 
himself.  It  was  there  distinctly  held  that  as  the  defendants 
in  that  case  made  no  objections  in  the  court  below  to  the 
change  of  venue,  they  were  concluded,  by  statute,  from  mak- 
ing any  in  the  Supreme  Court.  In  Logston  v.  The  State,  3 
Heisk.  414,  it  was  said  by  the  court  in  considering  the  juris- 
diction of  the  court  to  which  a  case  was  sent  on  a  change  of 
venue:  "The  indictment  being  presented,  and  no  objection 
made  by  the  accused  or  his  counsel,  the  court  was  authorized 
and  obliged  to  proceed  with  the  trial."  There  are  obvious 
reasons  in  support  of  the  rule  adopted  in  such  cases.  Should 
the  court  to  which  the  cause  is  sent  be  permitted,  of  its  own 
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motion,  to  refuse  to  take  cognizance  of  the  case  when  the 
prisoner  himself  makes  no  objection,  it  might  greatly  em- 
barrass the  administration  of  the  criminal  law,  and  lead  to 
most  unprofitable  controversies  between  courts  of  equal  juris- 
diction. 

But  the  decision  may  be  placed  on  the  broader  ground  that 
while  the  record  and  the  original  papers  in  the  cause  remain 
in  the  possession  of  the  court  making  the  order,  that  court, 
on  the  application  of  the  accused,  may  change  its  previous 
order  in  respect  to  the  venue,  if  done  at  the  same  term,  and 
may  change  its  order  as  to  the  county  to  which  the  cause 
should  be  sent,  or  if  the  accused  demand  it  to  be  done,  the 
court  might  vacate  the  order  to  change  the  venue,  and  allow 
him  to  withdraw  his  application.  This  proposition,  as  will 
appear  in  the  sequel,  has  for  its  support  both  principle  and 
authority.  Undoubtedly  the  law  is,  it  is  the  order  of  the 
court  changing  the  venue  that  gives  jurisdiction  to  the  court 
to  which  the  cause  is  sent.  That  jurisdiction  in  no  sense  or 
degree  depends  on  any  ministerial  act  of  the  clerk  of  the 
court  making  such  order.  But  it  is  equally  well  settled  that 
the  court  to  which  the  cause  is  sent  can  not  proceed,  if  the 
accused  objects  to  its  jurisdiction,  until  it  has  obtained  pos- 
session of  the  cause, —  that  is,  until  the  transcript  of  the 
record  from  the  court  making  the  order,  and  the  original 
papers  which  the  statute  requires  shall  be  sent  with  it,  shall 
have  been  lodged  with  the  court.  Unless  that  is  done  the 
jurisdiction  of  the  court  to  which  the  cause  is  directed  to  be 
sent  is  not  so  complete,  by  the  mere  entry  of  the  order  to 
change  the  venue,  that  it  may  proceed  to  try  the  cause  over 
objections  by  defendant.  It  is  for  the  obvious  reason  the 
jurisdiction  of  the  court  does  not  appear  from  anything  on 
its  own  records.  Text  writers  uniformly  state  the  doctrine 
to  be,  that  by  the  common  law,  at  the  term  at  which  any 
judicial  act  is  done  the  record  thereof  remains  in  the  breast 
of  the  judge  of  the  court,  and  is  subject  to  change  at  that 
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term  by  the  judge,  but  after  the  term  is  past  no  alteration  of 
the  record  is  allowable.  (3  Blackstone's  Com.  407 ;  Free- 
man on  Judgments,  chap.  4,  sec.  69.)  Amendments  and 
changes  in  judgments  and  decrees  are  permitted  at  the  same 
term  at  which  they  are  entered,  on  the  hypothesis  the  record 
still  remains  with  the  court,  and  has  not  passed  from  its 
control.  After  the  close  of  the  term  the  record  is  complete, 
and  having  passed  from  its  control  there  remains  no  power 
in  the  court  or  judge  to  make  changes  in  it.  The  rule  in 
this  respect  is  recognized  wherever  the  common  law  prevails, 
as  applicable  alike  to  criminal  and  civil  causes,  and  is-  so 
reasonable  it  commends  itself  to  the  common  understanding. 
Without  power  in  the  courts  to  allow  amendments  to  its 
records  there  would  often  be  a  failure  of  justice. 

It  would  be  quite  difficult  to  assign  any  good  reason  why 
this  doctrine  of  .amendments,  so  indispensable  in  many  in- 
stances to  the  attainment  of  justice,  may  not  be  applicable 
to  orders  changing  the  venue  in  causes  as  well  as  to  other 
judicial  acts,  while  the  record  and  original  papers  remain 
with  and  under  the  control  of  the  court.  The  application  of 
the  rule  to  the  dismissals  of  actions  is  a  matter  of  almost 
daily  occurrence  in  the  courts,  and  its  correctness  has  never 
been  called  in  question.  Under  the  practice  that  prevails, 
an  order  dismissing  a  cause  may  be  set  aside,  and  the  cause 
reinstated  at  the  same  term  of  court.  Obviously  the  order 
of  dismissal,  if  suffered  to  become  absolute  by  the  adjourn- 
ment of  the  court  for  the  term,  would  operate  to  dispossess 
the  court  of  all  jurisdiction  over  the  case  ;  but  it  is  commonly 
conceded  the  reinstating  order,  if  made  at  the  same  term, 
gives  the  court  the  same  jurisdiction  it  originally  had  in  the 
premises.  The  reason  and  necessity  for  the  application  of 
the  rule  to  matters  of  venue  is  the  same,  and  it  would  seem 
the  same  principle  ought  to  control.  So  long  as  the  record 
and  original  papers  remained  with  the  court  making  the 
order,  the  accused  acquiescing  in  its  jurisdiction,  that  court, 
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on  principle,  would  appear  to  have  the  same  control  over 
venue  orders  as  it  would  have  over  any  other  record  in  its 
possession.  Confessedly  the  court  may  change  orders  in 
other  judicial  proceedings  at  the  term  when  the  same  are 
entered,  and  why  may  it  not  do  the  same  thing  touching 
orders  concerning  venue,  at  any  time,  until  it  shall  have  lost 
control  of  the  case  by  adjournment,  or  otherwise  ?  If  any 
distinction  exists  in  this  respect,  it  should  rest  on  some  rea- 
son that  can  be  appreciated  by  the  common  judgment,  or 
otherwise  none  should  be  tolerated. 

It  will  be  remembered  the  court  to  which  the  first  order 
entered  directed  the  case  to  be  sent,  never,  in  fact,  obtained 
possession  of  the  Cause  or  the  custody  of  the  accused.  The 
record  and  the  original  papers  remained  with  the  court  mak- 
ing the  order,  and  it  seems  clear  that  court,  on  the  appli- 
cation of  the  accused,  might  change  its  order  as  it  did  in 
respect  to  the  venue,  as  it  still  had  control  of  the  cause, 
upon  satisfactory  reasons  being  shown  for  so  doing.  As  has 
been  seen,  the  accused  could  not  complain  of  what  was  done 
on  his  own  motion,  and  the  court  to  which  it  was  subsequently 
sent  would  have  jurisdiction  to  try  the  cause  according  to  law. 
A  case  analogous  in  principle  with  the  one  being  considered 
is  Sevalius  v.  Picket,  30  Wis.  507. 

Had  the  record  and  the  original  papers  in  the  cause  passed 
to  the  possession  of  the  circuit  court  of  Christian  county, 
under  the  order  changing  the  venue  to  that  county,  or  had 
the  court  adjourned  for  the  term,  then  the  circuit  court  of 
Macoupin  county  would  have  lost  all  jurisdiction  over  the 
case,  and  could  thereafter  make  no  order  in  it.  Observing 
this  distinction,  all  difficulty  suggested  in  the  practical  appli- 
cation of  the  rule  adopted  would  be  obviated,  and  there  could 
be  no  conflict  between  courts  of  equal  jurisdiction. 

The  peremptory  writ  of  mandamus  must  be  allowed,  and  it 
will  be  so  ordered. 

Mandamus  ordered. 
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Mr.  Justice  Walkek,  dissenting. 

Mr.  Justice  Walker,  dissenting: 

I  am  unable  to  concur  in  the  judgment  awarding  a  writ  of 
mandamus  in  this  case.  I  hold  that  when  the  circuit  court 
of  Macoupin  county  entered  the  order  changing  the  venue  to 
Christian  county,  the  former  court  lost  all  jurisdiction,  and 
the  latter  became  invested  with  full  and  complete  jurisdic- 
tion; and  had  the  latter  court  proceeded  the  next  day  to  try 
the  case,  and  judgment  had  been  rendered,  could  the  Macou- 
pin circuit  court,  by  vacating  the  order  changing  the  venue 
before  that  court  adjourned,  have  vacated  that  judgment 
and  compelled  a  new  trial,  notwithstanding  an  acquittal? 
I  presume  no  one  would  contend  that  could  be  done,  although 
the  term  had  not  adjourned  at  which  these  orders  were 
entered. 

I  presume  no  one  will  deny  that  it  is  the  law,  operating 
through  the  judge,  that  gives  force  and  effect  to  the  sentences 
of  the  court.  I  know  of  no  other  means  through  which  the 
judicial  power  of  the  State  can  be  exercised.  That  function 
can  alone  be  exercised  by  the  judge,  and  the  change  of  venue 
must  and  can  alone  be  granted  by  the  judge  or  the  court. 
If,  then,  it  be  said  the  venue  is  not  changed  until  the  clerk 
of  the  county  from  which  the  venue  is  sought  to  be  taken 
lodges  the  papers  in  the  case  with  the  clerk  of  the  court  to 
which  it  is  taken,  then  that  is  to  hold  it  is  the  clerk,  and  not 
the  court,  that  grants  the  change  of  venue.  [White  v.  The 
People,  94  111.  604.)  Or  if  it  be  held  that  the  venue  is  not 
changed  until  the  court  granting  it  has  adjourned,  then,  in 
practice,  the  entering  an  order  for  a  change  of  venue  at  the 
beginning  of  a  term  operates  as  a  stay  of  proceedings  till  the 
end  of  the  term,  and  it  would  be  error  to  try  it  before  that 
time,  although  the  term  might  continue  three  months  or 
more.  Did  the  legislature  intend  to  create  such  delays,  when 
adopting  this  law?  Most  assuredly  not.  Such  could  not 
have  been  nor  was  it  intended. 
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Mr.  Justice  Walkee,  dissenting. 

But  there  is  another  view  of  the  question,  which,  although 
requested,  was  not  discussed  by  counsel,  and  that  is,  whether 
or  not  the  order  of  the  circuit  court  of  Sangamon  county, 
conceding  that  court  was  fully  invested  with  jurisdiction  to 
proceed  with  and  try  the  case,  did  not,  by  its  order  remand- 
ing the  case,  change  the  venue  of  the  case  back  to  Macoupin 
county.  That  court  was  invested  with  full  power  to  change 
the  venue  of  this  and  any  other  case,  and  can  any  one  doubt, 
that,  having  that  power  and  jurisdiction  of  the  subject  matter 
and  the  parties,  and  an  order  is  made  changing  the  venue, 
the  order  would  be  binding  and  conclusive  until  the  order 
should  be  vacated  or  reversed,  however  erroneous?  Such 
an  order,  made  without  being  asked,  or  even  against  the 
objection  of  both  parties,  would  be  binding  and  conclusive 
so  long  as  it  remained  in  force.  Of  this,  I  believe,  there  can 
be  no  question.  Whatever  the  form,  it  operated  as  and  was 
a  change  of  the  venue  of  the  case  from  Sangamon  to  Macou- 
pin county. 

Here  there  is  an  order,  unimpeached,  returning  the  case 
to  Macoupin  county  for  trial  or  other  proceedings.  Can  there 
be  the  shadow  of  a  doubt  that,  even  if  the  case  was,  when 
the  order  was  made  by  the  Sangamon  circuit  court,  properly 
in  that  court,  the  venue  was  changed  back  to  Macoupin 
county  by  that  order  ?  We  must  look  to  the  substance,  and 
not  the  mere  form,  of  the  order.  It  purported,  and  its  pur- 
pose was,  to  reinvest  the  circuit  court  of  Macoupin  county 
with  jurisdiction,  and  if  rightfully  pending  in  the  Sangamon 
circuit  court  its  manifest  and  undeniable  effect  was  to  change 
the  venue  to  Macoupin  county.  It  may  be  there  was  gross 
error  in  making  the  order,  but  that  can  not  be  inquired  of  in 
this  proceeding.  Then  how  can  it  be  that  there  can  be  the 
slightest  pretense  that  the  Sangamon  circuit  court  has  the 
shadow  of  legal  right,  jurisdiction  or  power  to  try  this  case 
with  that  order  standing  in  full  force?     The  term  at  which 


1883.]  The  People  ex  rel.  v.  Zane.  673 


Mr.  Justice  Walker,  dissenting:. 


the  order  was  made  having  closed,  there  is  no  power  in  that 
court  to  vacate  that  order,  nor  can  we  reverse  it  in  this  pro- 
ceeding. If  the  accused  shall  be  tried  and  convicted  in  the 
face  of  that  order,  and  he  were  to  bring  the  case  to  this  court, 
would  it  be  possible  to  sustain  the  conviction,  notwithstanding 
the  peremptory  writ  of  mandamus?  For  these  reasons  I  dis- 
sent to  the  awarding  of  the  writ. 
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ACKNOWLEDGMENTS  OF  DEEDS. 
Mortgage  of  railroad  property. 

1.  Real  and  personal — acknowledgment  not  governed  by  the  Chattel 
Mortgage  act.  A  mortgage  or  deed  of  trust  by  a  railroad  corporation, 
embracing  all  its  real  and  personal  property,  with  its  franchise,  made  in 
pursuance  of  express  authority  in  its  charter,  and  recorded  in  each 
county  through  which  the  road  passes,  will  create  a  valid  and  binding 
lien  on  its  personal  as  well  as  its  real  property,  notwithstanding  it  has 
not  been  acknowledged  in  accordance  with  the  requirements  of  the 
Chattel  Mortgage  act.  That  act  has  no  bearing  whatever  upon,  and  was 
never  intended  to  apply  to,  railroad  mortgages.  Cooper  et  al.  v.  Corbin 
et  al.  224. 

ACTIONS. 
Nature  of  action  for  injury. 

1.  Whether  ex  contractu  or  ex  delicto.  "Where  a  passenger  on  a  rail- 
way train  is  injured  by  a  collision  of  his  train  with  another,  through  the 
mutual  negligence  of  both  companies,  he  exercising  due  care,  he  can  not 
maintain  an  action  ex  contractu  against  the  company  owning  the  rival 
train;  but  this  furnishes  no  reason  why  he  may  not  maintain  an  action 
ex  delicto  against  it.  Wabash,  St.  Louis  and  Pacific  Ry.  Co.  v.  Shack- 
let,  Admx.  364. 

In  case  of  several  wrong-doers. 

2.  Election  to  sue  any  or  all  of  them.  Where  one  has  received  an 
actionable  injury  at  the  hands  of  two  or  more  wrong-doers,  all,  however 
numerous,  are  severally  liable  to  him  for  the  full  amount  of  damages 
occasioned  by  such  injury,  and  the  plaintiff  in  such  case  has  his  elec- 
tion to  sue  all  jointly,  or  to  sue  each  or  any  one  of  the  wrong- doers. 
Ibid.  364. 

3.  Injury  from  negligence  of  two  railroad  companies — right  of 
action  against  either.     See  NEGLIGENCE,  3. 

Promise  to  subscribe  to  stock. 

4.  And  refusal — right  of  action.  Where  a  person  enters  into  a  valid 
contract  with  a  corporation,  by  which  he  agrees  to  subscribe  for  a  cer- 
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tain  number  of  shares  of  stock  in  the  company,  upon  his  failure  and 
refusal  to  comply  with  that  contract,  without  fault  on  the  part  of  the  cor- 
poration, the  latter  will  have  a  right  of  action  to  recover  such  damages 
for  the  breach  of  the  contract  as  it  may  have  sustained.  Quick  et  al.  v. 
Lemon,  578. 

Services  of  child  to  the  parent. 

5.  Whether  an  action  will  lie.  "Where  an  adult  daughter  renders  ser- 
vices to  her  father  at  his  request,  in  the  absence  of  proof  that  the  ser- 
vices were  performed  as  a  gratuity  the  law  will  create  a  liability  on  his 
part  to  pay  for  them,  although  no  price  has  been  agreed  upon  as  com- 
pensation.    Warren  v.  Warren  et  al.  568. 

Cross-demand. 

6.  As  an-  independent  cause  of  action.  Although  a  defendant  in  a 
suit  at  law  may  have  a  counter-claim  which  he  could  properly  plead  as  a 
set-off  in  the  action,  he  is  not  bound  to  do  so,  but  may  bring  his  sepa- 
rate action  for  the  recovery  of  his  demand.  Quick  et  al.  v.  Lemon, 
578. 

Foreign  administrator. 

7.  A  foreign  administrator  may  maintain  an  action  in  this  State 
against  a  railway  company  to  recover  damages  for  causing  the  death  of 
the  intestate  through  negligence.  Wabash,  St.  Louis  and  Pacific  Ry. 
Co.  v.  Shacklet,  Admx.  364. 

Individual  partners — and  the  firm. 

8.  Whether  a  partnership  firm  may  maintain  an  action  against  one 
of  its  members.     See  PAKTIES,  4. 

ADMINISTRATION  OF  ESTATES. 
Whether  administration  necessary. 

1.  Where  the  husband,  the  sole  heir  of  his  wife  as  to  her  personal 
estate,  has  paid  all  her  debts  and  liabilities,  and  as  such  heir,  and  having 
the  possession  of  all  her  personal  estate,  makes  a  voluntary  disposition  of 
promissory  notes  payable  to  his  wife,  and  no  administration  is  necessary 
to  collect  the  notes,  the  appointment  of  an  administrator  is.  unnecessary, 
and  if  appointed  he  will  not  be  entitled,  as  a  matter  of  right,  to  have 
the  husband's  equitable  assignee  surrender  such  notes  to  him  merely  to 
collect  them,  and  charge  his  commissions  on  the  amount  when  collected. 
People,  use,  etc.  v.  Abbott  et  al.  588. 

Vacancy  in  executorship. 

2.  By  what  court  an  appointment  to  be  made.  The  appointment  of 
executors  belongs  to  the  jurisdiction  of  the  county  court,  and  when  one 
of  several  executors  dies,  the  circuit  court  should  not  appoint  another 
on  bill  for  construction  of  the  will,  but  should  leave  that  with  the  county 
court.     Kennedy  v.  Kennedy  et  al.  350. 
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AS  TO  PROPERTY  IN  POSSESSION  OF  ANOTHER. 

3.  Jurisdiction  of  county  court.  The  county  court  has  express  stat- 
utory jurisdiction,  on  the  application  of  an  administrator  of  an  estate, 
to  inquire  and  determine  whether  another  person  has  in  his  possession 
property  belonging  to  the  estate;  and  such  question  is  one  purely  of  fact. 
Steinman  v.  Steinman,  Admxl  348. 

Compelling  surrender  of  property. 

4.  The  statute  not  mandatory — in  all  cases.  It  does  not  follow, 
when  another  party  is  in  possession  of  goods,  chattels,  etc.,  of  a  deceased 
person,  that  the  court  shall  order  that  the  same  be  delivered  to  the  ad- 
ministrator, under  section  80,  chapter  3,  Kev.  Stat.  1874.  If  the  order 
can  accomplish  no  substantial  good  it  should  not  be  made.  The  court 
is  invested  with  a  discretion,  and  is  not  compelled,  as  a  matter  of  arbi- 
trary law,  to  make  any  specific  order.  This  discretion  is  not  unlimited, 
but  should  be  exercised  so  as  to  best  preserve  the  estate,  and  promote 
its  honest,  complete  and  prompt  administration.  People,  use,  etc.  v. 
Abbott  et  al.  588.   " 

5.  Although  a  proceeding  under  that  section  of  the  statute  is  a  statu- 
tory and  not  an  equitable  proceeding,  the  court,  as  in  the  allowance  of 
claims  against  an  estate,  should  look  beyond  the  mere  legal  right,  and 
protect  the  equitable  right  of  possession.  Hence  the  court  should  not 
require  the  equitable  owner  of  promissory  notes,  made  payable  to  a  de- 
ceased person,  to  deliver  them  to  the  administrator  of  the  estate,  when 
not  required  for  the  payment  of  debts  of  the  estate  or  for  the  purposes 
of  distribution.     Ibid.  588. 

Administrator's  sale  of  land  to  pay  debts. 

6.  Rule  of  caveat  emptor  applies.  It  is  a  general  and  well  settled 
rule  that  the  doctrine  of  caveat  emptor  applies  to  all  judicial  sales,  under 
which  falls  an  administrator's  sale  of  lands  of  his  intestate  to  pay  debts 
of  the  estate.      Tilley  v.  Bridges,  336. 

7.  An  administrator  or  executor  selling  lands  under  a  decree  of  court 
has  no  authority  to  warrant  the  title  of  the  land  he  sells,  and  the  pur- 
chaser at  such  sale  is  bound  to  examine  the  title,  or  purchase  at  his  peril. 
If  he  buys  without  an  examination,  and  obtains  no  title,  he  must,  as  a 
general  rule,  suffer  the  loss  arising  from  his  neglect,  unless  fraud  or 
mistake  has  entered  into  the  transaction.     Ibid.  336. 

8.  A  widow  will  not  be  estopped  from  asserting  her  claim  to  dower 
in  lands  sold  by  the  administrator  of  the  estate  of  her  husband,  by  any 
statements  or  assurances  made  by  the  administrator  at  the  sale  that  such 
sale  was  free  from  her  claim  of  dower,  when  she  was  not  present  when 
they  were  made,  and  no  authority  from  her  to  make  them  is  shown. 
Cox  et  al.  v.  Garst,  342. 
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ADMINISTRATION  OF  ESTATES.     Continued. 
Sale  of  property  on  credit — security. 

9.  Duty  of  administrator  to  take  security  for  goods  sold  on  credit 
at  private  sale.  The  statute  which  requires  an  administrator  to  take 
security  for  property  sold  on  credit,  applies  as  well  to  private  as  public 
sales;  and  if  he  fails  to  take  security,  and  a  loss  follows  from  the  insol- 
vency of  the  purchaser,  the  loss  must  fall  upon  the  administrator,  and 
not  upon  the  estate.     Bowen,  Admr.  v.  Shay  et  al.  132. 

10.  The  statute  does  not  confer  power  on  the  probate  court  to  direct, 
in  the  order  for  selling  personal  property  of  an  intestate  at  private  sale, 
that  it  may  be  sold  on  credit,  without  security.  The  power  conferred  on 
the  court  is  merely  to  order  or  direct  a  private  sale  in  the  place  of  a 
public  one,  for  cause  shown,  leaving  the  law  in  all  other  respects  in  full 
force.     Ibid.  132. 

AFFIDAVIT  OF  MERITS.     See  PRACTICE,  1,  2. 

AMENDMENTS. 
Amending  court  records. 

1.  During,  and  after,  the  term.  The  doctrine,  by  the  common  law, 
is,  that  during  the  term  at  which  any  judicial  act  is  done,  the  record 
thereof  remains  under  the  control  of  the  court,  and  is  subject  to  change 
by  the  judge,  but  after  the  term  is  past  no  alteration  of  the  record  is 
allowable.  This  rule  is  alike  applicable  to  criminal  and  civil  causes. 
People  ex  rel.  v.  Zane,  662. 

2.  Power  to  amend  or  vacate  an  order  awarding  a  change  of  venue. 
The  circuit  court  awarding  a  change  of  venue  in  a  criminal  case  still 
has  jurisdiction  of  the  cause  until  the  change  is  perfected  by  transfer  of 
the  original  and  other  necessary  papers  in  the  case,  and  before  this  is 
done,  the  court,  during  the  same  term,  has  the  rightful  power  to  change 
its  former  order  as  to  the  county  to  which  the  cause  shall  be  sent,  or  it 
may,  if  the  accused  so  desires,  vacate  the  order  for  the  change  of  venue, 
and  allow  him  to  withdraw  his  application.     Ibid.  662. 

ANTE-NUPTIAL  CONTRACT. 

As  a  bar  to  A  homestead  eight.     See  HOMESTEAD,  3. 

APPEALS  AND  WRITS  OF  ERROR. 
Appeal  lies  only  from  final  judgment. 

1.  And  herein,  what  is  a  final  judgment.  No  appeal  will  lie  to  this 
court  from  a  judgment  of  the  Appellate  Court  merely  reversing  the  judg- 
ment of  the  trial  court,  unless  it  is  a  final  one,  disposing  of  the  case  on 
its  merits.  The  Appellate  Court  may  render  final  judgment  on  appeal 
or  error,  and  cause  execution  to  be  issued  thereon.  Harzfeld  et  al.  v. 
Converse  et  al.  534. 
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APPEALS  AND  WRITS  OF  ERROR. 
Appeal  lies  only  from  final  judgment.     Continued. 

2.  The  judgment  of  the  Appellate  Court  reversing  the  judgment  of 
the  trial  court  will  be  treated  as  a  final  judgment  on  the  merits,  inde- 
pendently of  any  action  or  ruling  of  the  latter  court  on  the  trial  of  the 
case.     Harzfeld  et  al.  v.  Converse  et  al.  534. 

3.  An  appeal  will  not  lie  from  a  mere  interlocutory  order  in  a  suit 
in  chancery,  as,  from  an  order  refusing  to  allow  one  to  become  a  party 
defendant  to  the  bill,  there  being  no  final  decree  in  the  case.  Until  such 
decree  is  entered  it  can  not  be  known  that  the  refusal  has  prejudiced 
the  applicant's  rights.  Young  et  al.  v.  The  Matthiesen  and  Hegeler 
Zinc  Co.  26. 

What  involved  in  an  appeal. 

4.  In  case  of  judgment  refusing  to  discharge  debtor  from  imprison- 
ment. Where  one  imprisoned  for  debt  upon  a  charge  of  fraudulently 
disposing  of  his  property,  and  also  for  unjustly  refusing  to  surrender 
his  property,  had  a  trial  of  these  questions  before  a  jury  in  the  county 
court,  resulting  in  a  verdict  of  not  guilty  of  fraud,  but  guilty  of  the 
other  ground  of  imprisonment,  upon  which  the  county  court  remanded 
him  back  to  the  custody  of  the  sheriff,  and  he  appealed  from  the  order 
remanding  him,  it  was  held,  that  on  the  trial  of  the  appeal  the  question 
of  fraud  was  not  before  the  circuit  court  for  investigation,  but  only  the 
question  of  the  refusal  of  the  debtor  to  surrender  his  property,  and  that 
it  was  error  to  admit  evidence  as  to  the  question  of  fraud,  that  not  being 
involved,  and  having  been  settled  by  the  verdict  in  the  debtor's  favor. 
Petition  of  Ennor,  105. 

In  proceeding  to  condemn  eight  of  way. 

5.  Directly  to  Supreme  Court.  By  section  12  of  the  Eminent  Do- 
main act,  an  appeal  is  expressly  given  directly  to  this  court  from  the 
judgment  of  the  trial  court,  in  a  proceeding  to  condemn  land  for  right  of 
way,  and  there  is  nothing  in  the  Practice  act  that  takes  away  this  right. 
Peoria  and  PeJcin  Union  Ry.  Co.  et  al.  v.  The  Peoria  and  Farming  ton 
Ry.  Co.  110. 

Suit  to  restrain  the  opening  of  a  street. 

6.  To  what  court  appeal  should  be  taken.  On  a  bill  by  the  owner 
of  a  lot  alleging  such  ownership  and  actual  possession,  and  that  no  pro- 
ceedings were  ever  instituted  to  dispossess  him  of  his  title,  and  that  the 
city  in  which  the  lots  are,  had  thrown  down  his  fence,  and  by  force 
and  violence  interrupted  his  possession,  and  praying  for  an  injunction  to 
prevent  any  further  disturbance  of  his  possession,  no  appeal  lies  in 
favor  of  the  complainant  directly  to  this  court  from  a  decree  dismissing 
his  bill,  no  freehold  being  involved.  The  appeal  in  such  a  case  should 
be,  in  the  first  instance,  to  the  Appellate  Court.  Bryan  v.  City  of  East 
St.  Louis,  144. 
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Whethek  a  freehold  is  involved. 

7.  Generally .  A  freehold  is  not  involved,  within  the  meaning  of  the 
statute  giving  an  appeal  directly  to  this  court  from  the  trial  court,  in 
cases  where  the  litigation  may,  on  certain  contingencies,  result  in  the 
loss  of  a  freehold,  but  which  will  not  necessarily  have  that  effect.  Nor 
does  the  statute  include  cases  in  which  a  freehold  may  be  directly  affected 
by  the  judgment  or  decree  in  the  cause  unless  payment  or  some  act  is 
done  to  arrest  the  sale  of  land,  or  discharge  a  lien  thereon  for  the  pay- 
ment of  money.  Chicago,  Burlington  and  Quincy  R.  R.  Co.  v.  Wat-- 
son  et  al.  217. 

8.  A  freehold  is  never  involved,  within  the  meaning  of  the  statute, 
except  where  the  primary  object  of  the  suit  is  the  recovery  of  a  freehold 
estate  the  title  whereof  is  directly  put  in  issue,  and  where  the  suit,  if 
prosecuted  to  a  final  determination,  will,  by  virtue  of  the  judgment  or 
decree  rendered  therein,  as  between  the  parties,  result  in  one  gaining 
and  the  other  losing  the  estate.     Ibid.  217. 

9.  A  creditor's  bill  to  set  aside  a  conveyance  of  land  as  fraudulent, 
and  to  subject  the  land  conveyed  to  the  payment  of  the  creditor's  judg- 
ment, or  any  other  proceeding  to  establish  and  enforce  a  lien  on  land  for 
the  payment  of  a  debt,  involves  no  freehold,  within  the  meaning  of  the 
statute,  and  no  appeal  in  such  cases  lies  directly  from  the  trial  court  to 
this  court.     Ibid.  217,  and  Sawyer  et  al.  v.  Moyer  et  al.  192. 

10.  A  proceeding  to  foreclose  a  mortgage  does  not  involve  a  free- 
hold, and  when  the  decree  is  for  less  than  $1000  no  appeal  lies  from 
the  Appellate  Court  affirming  the  decree  of  foreclosure  to  this  court. 
Akin  v.  Cassiday,  22. 

11.  A  bill  filed  to  foreclose  a  deed  of  trust,  which  also  seeks  to  show 
title  in  the  maker  of  the  trust  deed  under  an  unrecorded  conveyance  to 
him  by  a  person  under  whom  the  defendants  claim  title  as  innocent  pur- 
chasers for  value,  without  notice  of  such  unrecorded  deed,  and  to  have 
the  defendants'  title  made  subordinate  to  the  complainant's  rights  under 
the  deed  of  trust  and  to  the  title  of  the  grantor  in  the  deed  of  trust, 
involves  a  freehold,  within  the  meaning  of  the  statute  giving  an  appeal 
from  the  trial  court  directly  to  this  court  when  a  freehold  is  involved  in 
the  litigation.     Kerfoot  v.  Cronin  et  al.  609. 

As  TO  THE  amount  involved. 

12.  Where  the  plaintiff  in  an  action  of  assumpsit  claimed  $864  as  the 
contract  price  on  fifty-four  gross  of  fruit  jars,  part  of  a  lot  of  five  hun- 
dred gross  sold,  two  hundred  and  ninety-nine  gross  of  which  were  not 
delivered,  and  the  defendant,  by  pleas  of  set-off,  claimed  damages  ex- 
ceeding $1000  for  breach  of  the  contract  of  sale,  and  the  plaintiff  recov- 
ered judgment  for  $450,  which  was  affirmed  in  the  Appellate  Court,  it 
was  held,  that  an  appeal  would  lie  to  this  court  from  the  Appellate  Court, 
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as  more  than  the  sum  of  $1000  was  involved.      Capen  et  al.  v.   The 

De  Steiger  Glass  Co.  185. 
Reviewing  the  facts. 

13.  Where  the  Appellate  Court  finds  the  facts  in  an  ordinary  suit  at 
law,  upon  which  it  bases  its  final  judgment,  this  court  is  precluded  by 
the  statute  from  finding  them  otherwise,  and  will  not  consider  any  ques- 
tions of  law  that  may  arise  on  a  different  state  of  facts.  Harzfeld  et  al. 
v.  Converse  et  al.  534. 

14.  In  an  ordinary  action  at  law,  where  the  Appellate  Court  affirms 
the  judgment  of  the  trial  court,  the  decision  of  that  court,  so  far  as  the 
controverted  facts  are  concerned,  is  final  and  conclusive  on  this  court, 
and  it  can  not  go  into  the  evidence  and  determine  whether  it  preponder- 
ates in  favor  of  or  against  the  verdict.     Eames  v.  Rend  et  al.  506. 

15.  On  a  trial  had  by  the  circuit  court,  without  a  jury,  on  appeal  from 
an  order  or  judgment  of  the  county  court,  in  a  proceeding  to  determine 
whether  the  defendant  had  in  his  possession  property,  etc.,  belonging  to 
the  estate  of  a  deceased  person,  no  instructions  were  asked,  nor  were 
any  propositions  of  law  submitted  to  the  court.  On  appeal  to  the  Appel- 
late Court  the  judgment  of  the  circuit  court  was  affirmed.  On  a  further 
appeal  to  this  court,  it  was  considered,  as  no  questions  of  law  were  pre- 
sented, and  the  court  was  precluded  from  reviewing  the  facts,  the  judg- 
ment must  be  affirmed.     Steinman  v.  Steinman,  Admx.  348. 

16.  The  affirmance  of  a  judgment  by  the  Appellate  Court  implies  a 
finding  of  the  facts  in  the  same  way  they  were  found  in  the  trial  court; 
and  where  the  action  is  upon  a  promissory  note,  and  infancy,  and  ille- 
gality of  the  consideration  are  pleaded,  such  finding  of  the  facts  upon 
issues  thus  formed  can  not  be  reviewed  by  this  court.  Kreigh  et  al.  v. 
Sherman,  49. 

17.  In  assumpsit  to  recover  the  price  of  goods  sold  and  delivered, 
where  the  defendant"  sets  up  a  special  contract  for  the  sale  and  delivery 
of  a  much  larger  quantity,  and  a  breach  thereof,  and  the  evidence  is  con- 
flicting, the  finding  of  the  facts  by  the  Appellate  Court  the  same  as  by 
the  jury  and  trial  court,  is  conclusive  upon  this  court,  and  by  the  Prac- 
tice act  no  assignment  of  error  can  be  allowed  to  call  in  question  such 
finding.     Capen  et  al.  v.  The  De  Steiger  Glass  Co.  185. 

18.  On  an  ordinary  claim  against  an  estate,  taken  by  appeal  to  the 
Appellate  Court,  where  the  judgment  below  is  affirmed,  this  court  is  pre- 
cluded from  investigating  any  and  all  disputed  questions  of  fact,  and  all 
matters  relating  to  the  character,  force  and  effect  of  the  testimony,  on 
appeal  or  error.     Edgerton  v.  Weaver  et  al.  43. 

19.  In  an  action  of  debt  upon  an  official  bond  of  an  officer  who  had 
served  several  years,  in  each  of  which  he  gave  a  bond,  when  the  only 
controversy  was  in  what  year  the  officer  became  a  defaulter,  a  finding  by 
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the  circuit  court  that  the  default  happened  in  the  year  the  bond  sued 
on  was  given,  when  affirmed  by  the  Appellate  Court,  is  conclusive  upon 
this  court  as  to  the  question  of  fact,  and  can  not  be  reviewed.  Brock 
et  al.  v.  Morrison,  20. 

20.  In  an  action  to  recover  damages  based  upon  negligence,  where 
the  judgment  below  has  been  affirmed  by  the  Appellate  Court,  this  court 
is  precluded  from  examining  any  controverted  questions  of  fact.  Chi- 
cago West  Division  Ry.  Co.  v.  Mills,  63. 

21.  In  chancery  cases  questions  of  fact  are  open  to  reconsideration 
in  this  court  on  error  to  the  Appellate  Court,  or  on  appeal.  French  et  al. 
v.  Gibbs,  523. 

AS  TO  RULINGS  OF  APPELLATE  COURTS. 

22.  On  the  law  and  the  facts.  "Where  the  Appellate  Court  reverses 
a  judgment  of  the  circuit  court  for  a  supposed  error  of  law  when  the 
record  of  the  trial  court  discloses  none,  the  judgment  of  the  Appellate 
Court  will  be  reversed  for  that  reason;  and  if  the  Appellate  Court  re- 
verses for  an  error  of  fact,  that  judgment  will  be  reversed  if  that  court 
fails  to  certify,  in  its  final  order,  the  facts  as  found  by  the  court.  With- 
out such  finding  of  facts  this  court  can  not  know  whether  its  judgment 
was  warranted  by  its  own  finding  or  not.  Coalfield  Coal  Co.  v.  Peck, 
529. 

23.  The  Appellate  Court  being  the  final  arbiter  as  to  the  facts  estab- 
lished by  the  evidence  in  a  certain  class  of  cases,  this  court  is  concluded 
by  its  finding  of  the  facts,  and  has  nothing  to  do  with  the  evidence  or 
reasons  which  controlled  that  court  in  arriving  at  its  conclusions  of  fact, 
and  so  far  as  this  court  is  concerned,  it  matters  not  whether  the  evidence 
was  much  or  little,  or  sufficient  or  insufficient.     Ibid.  529. 

24.  In  what  manner  to  be  shown.  Upon  an  appeal  from  an  appellate 
court  the  opinion  of  that  court  can  not  be  looked  into  to  ascertain  what 
that  court  decided.  It  must  appear  from  the  judgment  or  final  order  of 
the  court.     Harzfeld  et  al.  v.  Converse  et  al.  534. 

Dismissal  of  appeal. 

25.  For  refusing  to  pay  cost  of  transcript,  etc.  An  appeal  by  an 
executrix  from  an  order  of  the  county  court  of  Cook  county  allowing 
a  claim  against  the  estate  she  represented,  was  allowed  and  perfected 
in  1875,  but  the  appellant  failed  to  file  any  transcript  in  the  case  in  the 
circuit  court,  and  in  December,  1881,  the  party  in  whose  favor  the  claim 
was  allowed  obtained  from,  the  clerk  of  the  probate  court  (to  which 
court  the  records  and  papers  had  been  transferred)  a  transcript  of  the 
judgment  appealed  from,  and  the  papers,  properly  certified,  and  filed 
the  same  in  the  circuit  court,  and  after  giving  the  executrix  notice, 
obtained  a  rule  on  her  to  refund  the  costs  paid  for  the  transcript  by  a 
short  day  named,  and  that  in  default  thereof  her  appeal  be  dismissed. 
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The  rule  not  being  complied  with  the  appeal  was  dismissed.  On  appeal 
by  the  executrix  from  the  order  of  dismissal,  the  judgment  was  affirmed. 
Meserve,  Ex'x.  v.  Delaney,  53. 

Reversal  and  kemandment. 

26.  As  to  the  effect  thereof.  The  only  effect  of  a  judgment  of  this 
court  reversing  the  judgment  of  the  Appellate  Court,  and  remanding  the 
case  to  that  court  without  specific  directions,  is  to  render  null  and  wholly 
inoperative  the  decision  of  that  court,  and  to  reinstate  the  case  before 
it  in  the  same  condition  it  was  before  that  court  had  acted  on  it  at  all. 
Coalfield  Coal  Co.  v.  Peck,  529. 

APPEAL  BONDS. 
Giving  a  new  appeal  bond. 

1.  Of  its  effect  upon  liability  on  a  former  bond.  So  where  a  de- 
fendant in  an  action  of  forcible  entry  and  detainer,  on  an  appeal  from  a 
judgment  of  a  justice  of  the  peace,  gave  an  appeal  bond  in  the  penal 
sum  of  $500,  and  afterward,  by  an  order  of  the  court,  gave  another  bond 
in  the  sum  of  $1200,  and  again,  under  an  order  of  the  court  to  "file  a 
good  and  sufficient  new  appeal  bond"  by  a  day  named,  gave  a  new  bond 
in  the  penalty  of  $2000,  with  other  and  different  sureties,  it  was  held, 
in  an  action  on  the  second  of  these  bonds,  that  the  giving  and  approval 
of  the  last  bond  in  the  case  operated  as  a  discharge  and  extinguishment 
of  the  prior  bonds,  and  that  such  last  bond  embraced  and  covered  all 
the  appellant's  liabilities  growing  out  of  the  appeal,  and  that  no  recovery 
could  be  had  on  the  second  bond.     International  Bank  v.  Poppers,  491. 

2.  Construction  of  the  statute — as  to  effect  of  new  appeal  bond  in 
forcible  entry.  Under  a  proper  construction  of  section  19  of  the  Forcible 
Entry  and  Detainer  act,  authorizing  the  court  to  require  the  defendant 
appealing  to  give  a  new  appeal  bond  in  a  larger  amount,  if  necessary  to 
secure  the  rights  of  the  plaintiff,  such  new  bond,  when  required  and 
given  and  approved,  covers  all  proceedings  had  in  the  case,  and  relates 
back  and  embraces  all  acts  named  therein  from  the  time  of  the  taking 
of  the  appeal.  It  stands  as  a  substitute  for  all  prior  bonds  given  in  the 
case.     Ibid.  491. 

ARBITRATION  AND  AWARD. 
Of  the  submission. 

1.  What  is  embraced  therein — as  to  the  scope  of  a  bill  in  chancery 
— allowance  of  interest  on  money  advanced  by  a  partner.  A  bill  in 
chancery  for  the  dissolution  of  a  partnership,  the  appointment  of  a 
receiver,  and  the  settlement  of  the  partnership  accounts,  in  a  statement 
of  the  condition  of  the  firm  as  to  solvency,  under  the  head  of  its  indebt- 
edness, gave  the  following:  "For  capital  invested  therein  by  complain- 
ants jointly,  $33,416.57,"  and  "for  capital  invested  therein  by  James 
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alone,  $20,295.70;  "  but  it  appeared  therein  that  this  last  item  was  paid 
by  James  to  save  the  partnership  property,  in  which  he  was  interested, 
from  sale  under  mortgage  for  a  debt  owing  by  the  firm,  and  which  he 
was  not  required  to  pay  alone  by  any  partnership  arrangement:  Held, 
that  the  mention  in  the  bill  of  this  sum  as  capital  invested  by  James, 
should  not  be  taken  as  meaning  anything  more  than  that  it  was  money 
advanced  by  him  for  the  use  of  the  partnership,  and  that  such  character- 
ization would  not  preclude  him  from  the  right  to  interest  on  the  sum  so 
paid  by  him.  So,  on  a  submission  to  arbitration  of  the  matters  involved 
in  the  bill,  the  question  of  the  allowance  of  such  interest  was  proper  to 
be  considered  by  the  arbitrators.     McMillan  v.  James  et  al.  194. 

OF  THE  AWAED — AND  ITS  ENFORCEMENT. 

2.  Award  to  be  liberally  construed.  An  award  being  the  judgment 
of  a  tribunal  of  the  parties'  own  choosing,  should  be  liberally  construed 
to  sustain  it.     Ibid.  194. 

3.  Certainty  in  an  award.  The  matters  involved  in  a  suit  in  chan- 
cery instituted  for  the  dissolution  of  a  partnership  existing  between  the 
parties,  for  an  accounting,  and  for  the  appointment  of  a  receiver,  etc., 
were  referred  to  arbitrators.  The  business  of  the  firm  was  the  manu- 
facture and  sale  of  lumber.  One  clause  of  the  award  provided  "that 
the  two-thirds  interest  in  the  land  occupied  by  E.  J.  (one  of  the  part- 
ners,) for  his  saw-mill,  be  charged  to  him  at  $10  per  acre, — descriptions 
and  acres  being  as  follows:"  giving  a  description  of  the  land,  the  num- 
ber of  acres,  and  the  amount  as  being  $307.33.  On  objection  that  it  was 
uncertain  from  the  award  whether  the  partner  E.  J.  was  to  have  title  to 
the  land  described  in  this  clause  at  th.e  sum  of  $307.33,  or  whether  that 
sum  was  to  be  charged  to  him  for  the  use  of  the  land,  it  was  considered, 
reading  that  clause  by  itself  would  raise  a  doubt  in  that  respect.  But 
subsequent  clauses  in  the  award  found  that  the  partnership  did  not  own 
any  of  the  improvements  on  the  land  so  described,  and  directed  that  the 
partners  convey  all  the  partnership  lands,  including  the  tract  occupied 
by  the  mill,  to  the  receiver,  to  be  sold  for  partnership  purposes.  This 
cleared  up  the  uncertainty  complained  of,  and  showed  that  the  partner 
E.  J.  was  not  to  have  title  to  the  land  so  occupied  by  him,  but  was  to  be 
charged  $307.33  for  its  use  and  occupation.     Ibid.  194. 

4.  Award  not  defeated  by  a  conditional  sale  by  one  of  the  parties. 
Where  an  award  is  made,  under  a  submission  of  a  bill  in  chancery  for 
the  settlement  of  partnership  matters  to  arbitration,  that  two  of  the 
partners  holding  partnership  lands  in  trust  for  the  firm  shall  convey  the 
same  to  a  receiver  appointed  by  the  court,  to  be  sold  for  the  benefit  of 
the  firm,  the  fact  that  one  of  the  partners  so  holding  the  title  in  trust 
has  made  a  conditional  sale  of  the  same,  to  be  binding  if  he  shall  within 
two  years  acquire  the  title,  will  afford  no  ground  for  refusing  judgment 
on  the  award  and  for  setting  it  aside.     Such  an  arrangement  would  not 
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embarrass  the  title,  or  interfere  with  the  ability  of  the  partners  holding 
the  title  to  convey  it  to  the  receiver,  or  affect  the  sale  of  the  lands  to  be 
made  by  him.     McMillan  v.  James  et  al.  194. 

ASSIGNMENT. 
Assignment  of  stock  in  cobpobation. 

1.  Where  there  is  no  entry  on  the  books  of  the  company — equitable 
title  passes— rights  of  assignor  in  case  of  such  equitable  transfer — 
and  right  of  assignee  to  sell  or  pledge  the  stock.  See  CORPORA- 
TIONS, 6,  7,  8. 

Equitable  assignee. 

2.  How  far  protected.     See  CHANCERY,  17. 

ATTACHMENT  OF  WATER  CRAFT. 
Affidavit  of  meeits. 

1.  Constitutionality  of  act  requiring  affidavit  of  merits  in  cases  of 
attachment  of  water  craft.  Section  19,  chapter  12,  of  the  Revised  Stat- 
utes, entitled  "Attachment  of  Water  Craft,"  which  requires  an  affidavit 
of  merits  to  be. filed  with  the  defendant's  or  claimant's  exception,  demur- 
rer or  answer  to  the  petition,  and  authorizes  a  default  if  the  same  is  not 
so  filed,  is  not  in  violation  of  section  22,  article  4,  of  the  State  constitu- 
tion, prohibiting  special  legislation.  Johnson  et  al.  v.  Chicago  and 
Pacific  Elevator  Co.  462. 

Paeties. 

2.  Of  allowing  new  party  to  come  in  and  defend.  After  the  dis- 
charge of  a  boat  from  attachment,  by  the  giving  of  the  bond  required 
by  the  statute,  so  that  no  judgment  can  pass  against  the  boat,  a  part 
owner  has  no  right  to  be  made  a  party  defendant,  where  the  cause  of 
action  is  a  tort,  as  he  has  no  interest  in  the  suit,  and  will  not  be  affected 
by  any  judgment  against  the  obligors  in  the  bond  given  to  release  the 
boat.  There  is  no  right  of  contribution  between  wrong- doers.  Ibid. 
462. 

Judgment — aftee  boat  is  bonded. 

3.  Where  a  water  craft  attached  has  been  discharged  from  custody  on 
bond  being  given  for  the  payment  of  whatever  judgment  the  plaintiff 
may  recover,  no  judgment  can  be  rendered  against  the  vessel.  The  only 
judgment  in  such  case  that  can  be  rendered,  is  against  the  principal  and 
surety  in  the  bond.     Ibid.  462. 

Of  the  bond — and  eecoveet  theeeon. 

4.  Requisites  of  the  bond — when  objection  rendered  immaterial. 
An  attachment  bond  given  in  an  attachment  of  a  boat,  was  conditioned 
to  pay  a  person  named  such  costs  and  damages  as  should  be  awarded  for 
wrongfully  suing  out  the  writ,  instead  of  to  pay  the  owner  or  other  per- 
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Of  the  bond — and  recovery  thereon.  Continued. 
son  interested  in  the  vessel,  as  the  statute  requires;  but  the  boat  was 
bonded  and  released  on  the  same  day  it  was  attached,  so  that  no  material 
damage  was  caused  by  the  attachment:  Held,  that  the  defect  in  the 
bond  constituted  no  substantial  objection.  Johnson  et  al.  v.  Chicago 
and  Pacific  Elevator  Co.  462. 

5.  Judgment  in  attachment  proceeding,  against  principal  and  surety 
in  bond  given  for  return  of  property.  Where  water  craft  seized  under 
attachment  has  been  bonded,  as  provided  in  section  15  of  the  act,  if, 
upon  the  trial,  judgment  shall  pass  for  the  petitioner,  and  the  water  craft 
has  been  discharged,  "said  judgment  or  decree  shall  be  rendered  against 
the  principal  and  sureties  in  the  bond."  It  is  held,  this  provision  of  the 
statute  for  judgment  against  the  principal  and  sureties  is  not  open  to  the 
objection  of  being  special  legislation.  It  is  the  general  law  as  to  all 
bonds  of  that  kind.     Ibid.  462. 

ATTOKNEY  AT  LAW. 
Breach  of  private  trust. 

1.  As  ground  for  striking  from  roll  of  attorneys.  Where  property 
is  conveyed  to  an  attorney  in  trust,  without  his  professional  advice,  and 
he  mortgages  the  same,  for  the  purpose  of  raising  a  sum  of  money  which 
he  claims  is  due  him  from  the  cestui  que  trust,  and  the  trustee  after- 
wards sells  the  property  and  appropriates  the  proceeds  of  the  sale  to  his 
own  use,  the  relation  of  client  and  attorney  not  being  created  by  such 
trust,  his  conduct,  however  censurable  as  an  individual  occupying  the 
position  of  a  trustee,  is  not  such  as  to  warrant  the  summary  disbarring 
of  him  on  motion  to  this  court  to  strike  his  name  from  the  roll  of  attor- 
neys, but  the  injured  party  must  be  left  to  his  proper  remedy  by  suit. 
People  ex  rel.  Hughes  v.  Appleton,  474. 

2.  Although  the  general  rule  is,  that  an  attorney  at  law  will  not  be 
disbarred  for  misconduct  not  in  his  professional  capacity,  but  as  an  indi- 
vidual, there  are  cases  forming  an  exception  where  his  misconduct  in  his 
private  capacity  may  be  of  so  gross  a  character  as  to  require  his  disbar- 
ment.    Ibid.  474. 

BANK  CHECK. 

Insufficiency  of  funds. 

1.  Liability  of  the  bank.  A  bank  is  under  no  obligation  to  pay  any 
sum  on  a  check  payable  to  the  drawer's  order,  and  by  him  assigned, 
when  the  drawer  has  not  sufficient  money  on  deposit  to  his  credit  in  the 
bank  to  pay  the  check  in  full,  and  no  recovery  in  such  case  can  be  had 
by  the  assignee.  The  rule  may  be  different  when  the  drawer  himself  is 
plaintiff.     Coates  v.  Preston  et  al.  470. 
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Stay  of  pending  suit. 

1.  Until  the  determination  in  bankruptcy — effect  of  failure  to  avail 
of  the  remedy.  An  alleged  bankrupt,  under  the  act  of  1867,  might,  on 
application,  have  procured  a  stay  of  any  suit  pending  against  him,  to 
await  the  determination  of  the  proceeding  in  bankruptcy,  and  on  obtain- 
ing his  discharge  he  might  have  pleaded  the  same  in  bar  of  the  action. 
If  he  should  fail  to  avail  of  this  remedy,  and  suffer  judgment  to  go 
against  him  pending  the  proceedings  in  bankruptcy,  he  will  not  be  dis- 
charged from  the  same  by  subsequently  obtaining  his  discharge  in  bank- 
ruptcy.    Boynton  v.  Ball,  627. 

Judgment  after  adjudication  in  bankruptcy. 

2.  How  far  conclusive  upon  the  bankrupt.  A  judgment  obtained 
against  one  after  he  is  adjudged  a  bankrupt,  creates  a  new  debt,  which 
can  not  be  proved  in  bankruptcy,  because  the  judgment  is  a  merger;  and 
the  creditor  can  not  interpose  to  prevent  the  discharge,  because  he  has 
no  provable  debt,  and  because  the  discharge  will  be  no  bar  to  his  judg- 
ment.    Ibid.  627. 

3.  Where  a  defendant,  pending  an  action  against  him  in  the  State 
court,  makes  his  application  in  bankruptcy,  and  is  adjudged  a  bankrupt 
in  the  United  States  District  Court,  after  which,  and  before  his  dis- 
charge, he  voluntarily  goes  to  trial  in  the  State  court,  and  judgment 
is  therein  rendered  against  him,  he  will  not  be  entitled,  after  his  dis- 
charge in  bankruptcy,  to  have  an  order  entered  in  the  State  court  for  a 
perpetual  stay  of  proceedings  under  the  judgment.  By  suffering  such 
judgment  to  be  rendered  he  waives  his  right  to  be  discharged  there- 
from.    Ibid.  627. 

Limitation. 

4.  As  to  suit  by  or  against  an  assignee  in  bankruptcy.  See  LIMIT- 
ATIONS, 4. 

BILLS  OF  EXCEPTIONS.     See  EXCEPTIONS  AND  BILLS  OF  EX- 
CEPTIONS, 3,  4,  5. 

BOARDS  OF  TRADE. 
Inspection  of  grain. 

Powers  of  boards  of  trade  of  East  St.  Louis  and  Chicago,  as  to 
appointment  of  inspectors  of  grain,  under  act  of  1871.  See  INSPEC- 
TION OF  GRAIN,  1  to  4. 

BONDS. 
Statutory  bond. 

1.  The  statute  as  part  of  the  bond— judgment  against  surety  with- 
out service.  "Where  a  bond  is  given  under  a  particular  statute,  the 
statute  will  enter  into  the  bond  and  form  a  part  of  its  obligation,  and 
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where  the  statute  provides  that  in  case  of  a  recovery  in  the  suit  in  which 
it  is  given,  judgment  shall  be  entered  for  the  sum  found  against  the 
principal  and  surety  in  the  bond,  it  may  be  so  entered  without  the  ser- 
vice of  process  on  the  surety  or  his  appearance  in  the  case.  The  execu- 
tion by  him  of  such  bond  is  a  virtual  consent  that  judgment  may  go 
against  him,  and  by  such  consent  he  is  bound  by  the  judgment.  John- 
son et  al.  v.  Chicago  and  Pacific  Elevator  Co.  462.  See  ATTACH- 
MENT OF  WATEK  CKAFT,  4,  5. 

Bond  of  deputy  sheeiff. 

2.     Of  its  form  and  validity.     See  OFFICIAL  BONDS,  1,  2,  3. 

BUEDEN  OF  PEOOF.     See  EVIDENCE,  20. 

CAEEIEES. 
Cakeieks  of  passengers. 

1.  Protection  to  passengers.  The  law  extends  to  a  passenger  on  a 
railway  train  or  other  public  conveyance  the  same  protection  against 
fraud,  force  or  negligence,  that  it  does  to  any  one  else.  By  assuming  the 
relation  of  a  passenger  he  neither  expressly  nor  impliedly  waives  that 
indemnity  against  injury  which  the  law  gives  him.  Wabash,  St.  Louis 
and  Pacific  Ry.  Co.  v.  Shacklet,  Admx.  364. 

CHANCEBY. 

Belief  under  geneeal  peayer. 

1.  A  complainant  in  a  bill  with  a  prayer  for  general  relief,  may  have 
such  relief  as  the  facts  stated  in  the  bill,  and  proven,  entitle  him  to,  with- 
out his  having  in  the  bill  claimed  or  averred  title  to  that  particular  relief. 
McMillan  v.  James  et  al.  194. 

Conclusions  against  the  pleader. 

2.  A  complainant  in  a  bill  should  not  be  concluded  by  a  statement 
therein,  when  it  is  manifest  that  it  is  an  incorrect  conclusion  from  the 
actual  facts  stated.     Ibid.  194. 

Cross-bill. 

3.  Of  the  right  to  file  a  cross-bill.  "Where  a  defendant  in  a  suit  in 
chancery  has  equities  arising  out  of  the  subject  matter  of  the  original 
bill  which  entitle  him  to  affirmative  relief,  he  may,  as  matter  of  right, 
present  such  equities  by  way  of  cross-bill,  and  it  will  be  error  to  refuse 
to  permit  the  cross-bill  to  be  filed.     Quick  et  al.  v.  Lemon,  578. 

4.  Whether  necessary.  On  bill  to  foreclose  a  mortgage  given  by  a 
person  claiming  to  be  the  conservator  of  an  insane  person,  against  his 
successor,  the  latter  answered  denying  that  the  person  executing  the 
note  and  mortgage  was  the  conservator  of  the  insane  person,  and  his 
authority  to  bind  the  estate,  and  also  filed  a  cross-bill  setting  up  the 
same  facts  as  in  the  answer,  but  no  new  facts,  and  asking  to  have  the 
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note  and  mortgage  set  aside  and  canceled:  Held,  that  the  cross-bill  was 
improperly  filed,  and  should  have  been  dismissed  had  a  motion  been 
made  for  that  purpose.  The  defence  in  the  answer,  if  successful,  would 
have  barred  all  future  claim  under  the  mortgage,  the  same  as  a  decree 
declaring  it  void.     Akin  v.  Cassiday,  22. 

Specific  peefoemance. 

5.  Matter  of  legal  discretion.  An  application  for  the  specific  per- 
formance of  a  contract  is  within  the  sound  legal  discretion  of  the  court, 
which  is  always  controlled  by  the  equitable  circumstances  of  the  case, 
and  not  by  the  mere  caprice  of  the  chancellor.     Hetfield  v.  Willey,  280. 

6.  Character  of  contract  enforceable.  Before  a  court  of  equity  Mali 
compel  the  specific  performance  of  a  contract,  it  must  appear  that  it  was 
founded  on  a  good  and  valuable  consideration,  and  is  reasonable,  fair 
and  just  in  all  its  parts.  If  the  contract  is  not  fair  and  just,  or  its 
enforcement  specifically  will  be  oppressive,  or  work  a  hardship,  or  is 
inequitable,  it  will  not  be  so  enforced.  A  court  of  equity  is  not  bound 
to  enforce  every  contract,  though  legal,  and  there  be  no  sufficient  reason 
for  annulling  the  same.     Ibid.  286. 

7.  The  particular  case.  Where  one  partner  sold  his  interest  in  the 
firm  to  another  for  a  sum  to  be  paid  in  installments,  a  part  in  a  few  days 
and  the  balance  in  one  and  two  years,  for  which  two  last  installments 
the  purchaser  was  to  give  his  notes,  secured  by  mortgage  on  real  estate, 
with  interest,  and  it  appeared  that  the  vendor  concealed  the  fact  that  the 
firm  was  indebted  largely  in  local  debts  not  appearing  upon  the  firm 
books,  so  that  the  assets  of  the  firm  were  not  nearly  so  valuable  as  the 
purchaser  supposed  them  to  be,  the  account  of  such  indebtedness  being 
kept  in  a  private  book  of  one  of  the  partners,  of  which  the  purchaser 
had  no  notice,  the  contract  will  not  be  specifically  enforced  at  the  suit  of 
the  vendor,,  notwithstanding  some  delay  on  the  part  of  the  purchaser 
before  refusing  to .  pay,  and  notwithstanding  the  vendor  informed  him 
he  did  not  know  the  value  of  his  interest,  and  that  he  was  only  selling 
his  interest,  whatever  it  might  be,  but  the  vendor  will  be  left  to  his 
remedy  at  law.     Ibid.  286. 

8.  Decree  must  be  according  to  contract.  On  a  bill  for  the  specific 
performance  of  a  contract,  bearing  date  July  6, 1880,  for  the  payment  of 
money,  payable  in  one  and  two  years  from  its  date,  with  interest,  it  is 
error  to  decree  its  payment  in  one  and  two  years  from  the  first  day  of 
August,  1880.  Should  the  contract  be  enforced  at  all,  it  must  be  done 
as  the  parties  made  it.     Ibid.  286. 

9.  Of  an  agreement  of  a  father  to  convey  land  to  his  daughter.  An 
elder  daughter,  after  the  death  of  her  mother,  at  the  request  of  her 
father  continued  to  reside  with  him  and  keep  house  for  him  up  to  his 
death,  a  period  of  over  thirty-eight  years,  and  took  care  of  and  reared 
his  infant  children,  managing  all  the  household  duties,  and  assisting  him 
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in  his  declining  years  in  the  management  of  his  farm.  The  father  had 
verbally  promised  to  convey  to  her  his  farm  in  consideration  of  her  ser- 
vices, and  had  frequently  declared  that  the  farm  was  hers,  and  it  appeared 
that  her  services  were  more  than  equal  to  the  value  of  the  land,  and  that 
he  died  leaving  her  in  its  possession.  It  was  held,  that  the  daughter  was 
entitled  to  a  decree  for  the  specific  performance  of  her  father's  agree- 
ment to  convey  the  land  to  her,  notwithstanding  the  Statute  of  Frauds 
was  set  up  and  relied  on  to  defeat  her  right  to  such  relief.  Warren  v. 
Warren  et  al.  568. 

10.  Of  the  mode  of  relief  to  a  purchaser,  and  its  conditions.  On 
bill  by  the  purchaser  of  land  for  a  specific  performance  of  the  contract 
of  sale,  which  makes  the  time  of  payment  essential,  and  provides  for  a 
forfeiture  for  non-payment  on  the  day  named,  the  forfeiture  having  been 
waived,  it  is  error  in  decreeing  the  relief  sought  to  require  a  sale  of  the 
land  for  the  payment  of  the  unpaid  purchase  money.  The  decree  should 
find  the  sum  due,  and  require  its  payment  to  the  vendor  by  a  short  day, 
and  on  default  of  such  payment  declare  all  the  rights  and  interest  of  the 
purchaser  extinguished;  and  where  the  purchaser  has  agreed  to  build  a 
railroad,  which  is  of  interest  to  the  vendor,  as  a  part  of  the  considera- 
tion for  the  sale,  he  should  be  required  to  do  so  within  a  short  time 
(sixty  days)  as  a  condition  precedent  to  his  obtaining  a  deed,  or  lose  all 
his  rights  under  the  purchase.  Thayer  v.  The  Wilmington  Star  Mining 
Co.  et  al.  540. 

11.  Laches — unexplained.  A  court  of  equity  will  not  enforce  the 
specific  performance  of  a  contract  which  has  become  stale,  or  where  the 
complainant  himself  is  in  default,  when  no  sufficient  excuse  appears  for 
the  delay  or  for  the  default.      Warder  v.  Cornell  et  al.  169. 

12.  Effect  of  acquiescence  in  claims  of  others.  Where  a  purchaser 
of  land  thirty  years  before  filing  his  bill  for  a  specific  performance,  not 
having  made  any  payments  for  the  same,  stands  by  and  sees  others  who 
have  bought  and  paid  for  the  land  make  valuable  and  costly  improve- 
ments thereon,  and  allows  others  to  purchase,  making  no  objections,  and 
interposing  no  claim  to  the  property,  during  all  which  time  he  pays  no 
taxes  or  assessments  on  the  same,  and  takes  ho  legal  steps  to  assert  his 
supposed  rights,  and  does  not  call  on  those  occupying  the  same  and 
assert  his  ownership,  or  call  for  an  account  of  the  rents  and  profits,  and  in 
his  bill  gives  no  excuse  for  his  delay  and  conduct,  he  will  not  be  entitled 
to  equitable  relief,  and  his  bill  will  be  properly  dismissed.     Ibid.  169. 

Removing  ceoud  upon  title. 

13.  There  are  only  two  cases,  under  the  laws  of  this  State,  in  which 
a  party  may  file  a  bill  to  quiet  title  or  remove  a  cloud  from  the  title  to 
real  property:  First,  when  he  is  in  possession  of  the  lands;  and  second, 
when  he  claims  to  be  the  owner,  and  the  lands  in  controversy  are  unim- 
proved and  unoccupied.     Oould  et  al.  v.  Sternburg,  488. 
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14.  Where  the  defendants  are  in  the  actual  possession  of  land,  though 
acquired  by  force  and  violence,  a  court  of  equity  will  not  undertake  to 
determine  the  validity  of  the  respective  titles  of  the  parties,  but  will 
leave  the  complainant  to  his  remedy  at  law.  The  rule  is  of  general 
application,  that  where  there  is  a  plain  and  adequate  remedy  at  law  a 
court  of  equity  will  not  interfere.     Gould  et  al.  v.  Sternburg,  488. 

15.  Where  contract  not  recorded.  A  contract  for  the  sale  or  exchange 
of  lands,  not  recorded  in  the  county  where  the  land  of  one  of  the  par- 
ties is  situated,  is  no  cloud  upon  his  title.     Howe  v.  Hutchison,  501. 

Rescission  of  conteact. 

16.  Setting  aside  sale  procured  by  misrepresentation.  A  party  sell- 
ing his  interest  in  premises  supposed  he  was  selling  to  a  person  inter- 
ested in  the  same,  but  in  fact  conveyed  to  another  party,  who  held  the 
legal  title  for  the  entire  property  in  trust  for  himself  and  the  other  two: 
Held,  that  this  misapprehension  on  the  part  of  the  grantor  afforded  no 
reason  for  setting  aside  the  conveyance,  as  it  could  not  have  prejudiced 
his  rights, — but  if  it  were  otherwise,  the  fact  that  he  conveyed  to  the 
trustee  was  enough  to  put  him  on  inquiry,  if  material  to  know  with  which 
party  he  was  dealing.     Whitesides  v.  Taylor  et  al.  496. 

Equitable  assignee  pkotected. 

17.  Where  the  sole  heir  of  a  deceased  person  voluntarily  parts  with 
whatever  title  he  had  to  notes  of  the  decedent,  should  the  administrator 
collect  the  same  and  pay  the  money  over  to  him,  he  not  being  equitably 
entitled  to  the  same,  a  court  of  equity  would  compel  him  to  pay  the 
amount  over  to  the  equitable  assignee.  People,  use,  etc.  v.  Abbott  et  al. 
588. 

Reference  to  mastee. 

18.  When  it  should  be  made.  On  a  bill  for  an  account  of  various 
loans  made  to  the  complainant,  and  the  payments  made  from  time  to 
time  thereon,  and  to  be  allowed  for  usury  in  the  transaction,  and  also  for 
an  account  of  collaterals  deposited  with  the  lender  as  security  for  the 
advances  made,  where  the  evidence  is  voluminous  and  conflicting,  the 
case  should  be  referred  to  the  master  to  ascertain  the  facts  on  the  issues 
made  by  the  pleadings,  and  it  is  error  not  to  make  such  reference.  Coun- 
sel will  not  be  allowed,  by  stipulation  or  otherwise,  to  impose  the  labor 
upon  an  appellate  court  of  making  up  complicated  accounts.  French 
et  al.  v.  Gibbs,  523. 

Decree— conditional. 

19.  When  inoperative.  On  bill  to  foreclose  a  mortgage,  a  cross-bill 
was  filed  seeking  the  cancellation  of  the  mortgage  as  a  cloud  upon  the 
title,  and  a  decree  entered  on  the  cross-bill  finding  the  sum  due  on  the 
mortgage,  and  requiring  the  mortgagee  to  release  the  mortgage  on  pay- 
ment of  that  sum  by  a  day  named,  and  providing  that  if  the  payment 
was  not  made  by  that  time,  the  cross-bill  should  stand  dismissed.     The 
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money  not  having  been  paid,  the  court  at  the  same  term  dismissed  the 
cross-bill,  and  entered  a  decree  of  foreclosure:  Held,  that  the  amount 
found  to  be  due  in  the  two  decrees  could  not  be  added  together  as  the 
sum  required  to  be  paid, — that  the  first  decree  was  conditional,  and 
became  inoperative  on  the  failure  to  pay,  and  the  cross-bill  stood  dis- 
missed without  any  further  order;  but  were  it  otherwise,  the  first  decree 
was  rendered  inoperative  by  the  second  decree  foreclosing  the  mortgage, 
and  only  the  sum  found  in  the  last  decree  could  be  collected,  with  the 
interest  and  costs.  Akin  v.  Cassiday,  22. 
Correction  of  error  or  mistake  in  decree. 

20.  The  'proper  mode  for  the  correction  of  error  in  a  decree,  such 
as  a  mistake  in  the  description  of  land  ordered  to  be  sold,  is  by  appeal  or 
writ  of  error,  or  upon  motion  or  bill  of  review  in  the  same  court  which 
pronounced  it.  The  circuit  court  has  no  power,  on  original  bill,  to  cor- 
rect any  error  in  a  decree  of  the  county  court  for  the  sale  of  lands  of  a 
deceased  person  for  the  payment  of  debts.     Cox  et  al.  v.  Qarst,  342. 

Appointment  of  executor. 

21.  Only  by  the  county  court — not  the  circuit  court.  See  ADMIN- 
ISTRATION OF  ESTATES,  2. 

Sworn  answer. 

22.  Evidence  to  overcome  the  same — and  of  sworn  answer  as  evi- 
dence in  second  suit.     See  EVIDENCE,  7,  8. 

Set-off— in  equity. 

23.  Cross  legal  demands — non-residence  as  a  ground  of  equity 
jurisdiction.     See  SET-OFF,  3. 

CHANGE  OF  VENUE.     See  VENUE,  1  to  4. 

CIRCUIT  COURT. 

Appointment  of  executor. 

In  case  of  vacancy — appointment  should  be  made  by  the  county  court 
—not  the  circuit  court.     See  ADMINISTRATION  OF  ESTATES,  2. 

CLOUD  UPON  TITLE.     See  CHANCERY,  13,  14,  15. 

COLLATERAL  PROCEEDING. 
What  so  considered. 

1.  A  proceeding  for  the  condemnation  of  the  right  of  way  for  a 
railroad  is  a  collateral  proceeding,  so  far  as  concerns  the  question  of  the 
corporate  existence  of  the  company  seeking  the  condemnation.  Peoria 
and  Pekin  Union  Ry.  Co.  et  al.  v.  The  Peoria  and  Farming  ton  By. 
Co.  110. 
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CONDITION  SUBSEQUENT. 

AS    DISTINGUISHED    PEOM    A    CONDITIONAL    LIMITATION.        See    CON- 
TRACTS, 2. 

CONSIDERATION. 
What  constitutes  a  valuable  consideeation. 

1.  Voluntary  conveyance,  and  subsequent  exchange  of  titles.  "Where 
a  father,  while  not  indebted,  made  a  voluntary  deed  to  his  daughter  of  a 
tract  of  land,  for  natural  love  and  affection,  and  the  daughter  afterward 
consented  to  his  selling  and  conveying  the  same  in  consideration  of  his 
agreement  to  convey  her  another  tract,  or  to  pay  her  for  the  land  so  sold, 
and  he  afterwards,  while  he  may  have  been  indebted,  attempted  to  con- 
vey to  her  the  other  tract,  but  by  a  mistake  in  drafting  the  deed  the  land 
was  described  as  in  a  different  township  from  the  true  one,  it  was  held, 
as  against  a  purchaser  from  the  assignee  in  bankruptcy  of  the  father,  of 
that  tract,  that  the*  second  deed  to  the  daughter  was  founded  upon  a 
valuable  consideration,  and  might  be  reformed  in  equity  as  against  the 
purchaser,  he  having  notice  of  her  equities  before  his  purchase.  Davis 
v.  Kennedy  et  al.  300. 

FOBBEABANCE  TO  SUE. 

2.  Where  forbearance  is  relied  on  as  the  consideration  of  a  promise, 
the  proof  must  show  more  than  that  it  was  followed  by  forbearance.  It 
must  appear,  not  only  that  the  promise  was  made  for  the  purpose  of 
obtaining  time,  and  that  time  was  actually  given,  but  also  that  the  indul- 
gence thus  accorded  was  in  pursuance  of  the  request  implied  by  the 
promise.     Edgevton  v.  Weaver  et  al.  43. 

CONSTITUTIONAL  LAW. 
Legislative  power  op  the  State. 

1.  Its  limitations.  The  question  of  legislative  power  and  its  extent 
depends  on  the  limitations  contained  in  the  constitution.  When  a  State 
is  created  it  is  invested  with  complete  sovereign  power,  unless  restricted 
by  constitutional  limitation.  Harris  et  al.  v.  Whiteside  County  et  al. 
445. 

2.  By  section  1,  article  4,  of  our  constitution,  full,  unlimited  and 
uncontrolled  legislative  power  is  conferred,  and  may  be  exercised  unless 
limited  by  other  provisions  of  that  instrument  or  by  the  Federal  consti- 
tution.    Ibid.  445. 

Rule  of  constbuction. 

3.  Where  the  language  of  a  constitution  or  statute  is  clear  and  unam- 
biguous, the  courts  can  not  add  a  provision  thereto  in  the  nature  of  an 
exception,  unless  where  to  give  effect  to  the  language  used,  according 
to  its  literal  terms,  would  lead  to  a  gross  absurdity  or  manifest  wrong  or 
inconsistency,  which  the  courts  will  not  attribute  to  a  legislative  body. 
Prince  v.  City  of  Quincy,  138. 
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CONSTITUTIONAL  LAW.     Continued. 
Special  legislation. 

4.  Of  the  act  concerning  "Attachment  of  Water  Craft" — not  special 
legislation.     See  ATTACHMENT  OF  WATER  CRAFT,  1. 

State  regulation  of  inter- State  commeece. 

5.  The  requirement  that  all  "regular  passenger  trains"  upon  all 
railroads  shall  stop  at  county  seat  stations — within  the  police  power 
of  the  State.     See  RAILROADS,  2. 

Unjust  discrimination  by  railroads. 

6.  The  87th  section  of  the  Railroad  act,  as  applied  to  through  con- 
tracts for  freight  from  points  in  this  State  to  points  in  another  State 
— constitutionality  of  the  act.     See  RAILROADS,  4,  5. 

Municipal  indebtedness. 

7.  Constitutional  limitation — its  application.  See  MUNICIPAL 
INDEBTEDNESS,  1,  2. 

CONTINUANCE. 
By  operation  oe  law. 

1.  When  motion  for  new  trial  is  not  decided.  Where  a  motion  for 
a  new  trial  is  entered  at  the  term  the  trial  is  had,  and  the  court  adjourns 
without  disposing  of  the  motion,  under  the  statute  the  motion  will  stand 
continued  until  the  next  term.     People  ex  rel.  v.  Gary,  264. 

CONTRACTS. 
Condition  precedent. 

1.  Exchange  of  lands — furnishing  abstracts  of  title.  Where  par- 
ties make  a  contract  for  the  exchange  of  lands,  each  to  exhibit  to  the 
other  abstracts  of  title  showing  a  good  title  to  their  respective  lands,  by 
a  day  named,  this  is  a  condition  precedent  to  be  performed  before  either 
party  can  call  upon  the  other  to  perform  the  agreement;  and  if  the  ab- 
stract of  either  is  not  satisfactory,  and  fails  to  show  the  title  agreed  to  be 
made,  the  other  may  elect  to  consider  the  contract  at  an  end,  and  if  it  is 
recorded  in  the  proper  county,  have  it  set  aside  as  a  cloud  upon  his  title. 
Howe  v.  Hutchison,  501. 

Condition  subsequent. 

2.  As  distinguished  from  a  conditional  limitation.  Where  the  act 
on  which  an  estate  or  right  depends  does  not  necessarily  precede  the 
vesting  of  the  estate  or  right,  but  may  accompany  or  follow  it,  the  con- 
dition  is  a  condition  subsequent, — not  a  conditional  limitation.  Chicago 
v.  CJdcago  and  Western  Indiana  R.  R.  Co.  73. 

3.  When  performance  prevented — right  becomes  absolute.  The  rule 
at  law  is,  that  if  a  condition  subsequent  is  possible  at  the  time  of  making 
it,  and  becomes  afterwards  impossible,  by  the  act  of  God,  or  the  law,  or 
the  grantor,  the  estate  having  once  vested  is  not  thereby  divested,  but 
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becomes  absolute.  It  is  said,  however,  that  equity  will  not  apply  the 
principle  to  the  extent  of  the  last  particular,  to  make  the  estate  absolute. 
Chicago  v.  Chicago  and  Western  Indiana  R.  R.  Co.  73. 

4.  So  where  a  city  granted  a  license  to  a  railway  company  to  con- 
struct its  road  across  the  streets,  upon  an  express  condition  that  the 
tracks  authorized  should  be  constructed  within  one  year  from  the  time 
of  the  grant,  and  the  company  was  prevented  from  completing  its  track 
within  the  year  from  injunctions,  and  also  by  the  police  officers  of  the 
city,  acting  under  the  direction  of  the  mayor,  it  was  held,  the  right  of  the 
company  under  the  grant  was  not  lost,  and  the  city  might  be  enjoined 
from  interfering  with  the  laying  of  the  track  after  the  expiration  of  the 
year,  when  it  is  apparent  that  the  same  would  have  been  completed 
within  the  time  limited  had  it  not  been  prevented  by  operation  of  law 
and  the  acts  of  the  city  authorities.     Ibid.  73. 

Time  of  pekfokmance. 

5.  When  contract  must  be  performed  on  day  named.  Where  an 
abstract  is  to  be  furnished,  under  a  contract  for  an  exchange  of  lands, 
showing  a  good  title,  by  a  day  named,  the  party  to  furnish  the  same  has 
no  right  to  demand  an  extension  of  the  time  in  which  to  furnish  an  addi- 
tional abstract,  the  first  not  showing  a  good  title;  and  if  the  other  party 
refuses  to  give  such  extension,  and  refuses  to  perform  for  want  of  an 
abstract  in  proper  time  showing  a  good  title,  this  will  put  an  end  to  the 
contract.     Howe  v.  Hutchison,  501. 

Forfeiture— liquidated  damages. 

6.  Where  a  contract  for  the  exchange  of  lands  provides  that  each 
party  shall  furnish  the  other  an  abstract  showing  a  good  title  for  his  land, 
by  a  day  named,  and  if  either  refuses  to  perform  he  shall  forfeit  and  pay 
to  the  other  $1000  as  liquidated  damages,  and  one  fails  to  exhibit  such 
an  abstract  of  title,  so  that  the  other,  who  has  furnished  a  satisfactory 
abstract,  declines  to  perform  the  contract,  neither  being  ready  to  convey 
to  the  other  neither  one  can  have  a  decree  in  his  favor  for  the  sum  agreed 
upon  as  damages.     Ibid.  501. 

Declaration  of  forfeiture. 

7.  Where  a  contract  for  the  sale  of  land  provides  that  if  the  pur- 
chaser fails  to  perform  any  of  his  covenants  the  vendor  or  his  assigns 

,  shall  have  the  right  to  declare  the  contract  null  and  void,  a  sale  by  such 
vendor  or  his  grantee,  for  a  valuable  consideration,  to  another  party,  is 
in  effect  a  declaration  of  forfeiture  of  the  purchaser's  contract.     Warder 
v.  Cornell  et  al.  169. 
Waiver  of  right  of  forfeiture. 

8.  Of  acts  amounting  to  such  waiver.  Where  a  contract  for  the  sale 
of  land  makes  the  time  of  payment  of  the  essence  thereof,  the  vendor 
may  insist  on  a  forfeiture  for  non-performance  by  the  vendee  or  his 
assignee  at  the  proper  time;  but  this  is  also  a  right  he  may  waive,  so  as 
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to  be  thereafter  held  to  a  specific  performance.  So  where,  after  default 
of  payment,  the  vendor  acquiesces  in  the  laches  of  the  vendee,  and 
treats  the  contract  as  still  subsisting,  by  applying  for  payment,  and  par- 
ticipates in  having  a  receiver  appointed  for  the  vendee,  praying  in  his 
petition  that  the  receiver  be  required  to  pay  him  the  sum  due,  he  thereby 
waives  his  right  of  forfeiture,  and  can  not  afterwards  insist  on  it  without 
giving  reasonable  notice  of  his  intention  to  do  so,  and  a  tender  of  the 
sum  due  on  the  day  of  such  notice  will  protect  the  equitable  rights  of  the 
vendee.  Thayer  v.  The  Wilmington  Star  Mining  Co.  et  al.  540. 
Contract  for  services — compensation. 

9.  Services  to  be  paid  by  a  share  of  net  profits  construed  as  to 
allowance  of  interest  on  loans  as  part  of  expenses.  A  contract  for  the 
employment  of  a  salesman  for  a  series  of  years  provided  that  the  sales- 
man should  be  paid  for  his  services  annually  a  sum  equal  to  one -fifth  of 
the  net  profits  of  the  business,  which  sum  it  was  guaranteed  should  not 
be  less  than  $7500  a  year,  and  that  at  the  end  of  each  year  the  gross  pro- 
fits of  the  business  should  be  ascertained,  from  which  should  be  deducted 
the  total  expenses  and  losses  incurred  in  such  year  in  the  business  of  the 
employers,  and  that  a  sum  which  should  be  equal  to  one-fifth  of  the 
residue  should  be  the  compensation,  and  provided  further  that  the  house 
should  be  charged  with  ten  per  cent  on  the  actual  cost  of  certain  goods 
manufactured  elsewhere,  on  four  months'  time,  with  interest,  and  that 
the  salesman  was  not  to  be  regarded  as  a  partner  in  the  business:  Held, 
that  in  the  absence  of  any  special  agreement,  or  custom  having  the  force 
of  law,  to  the  contrary,  the  employers  could  not  charge  in  the  expense 
account  the  interest  paid  by  them  on  temporary  loans  for  money  used 
in  the  business,  and  that  it  was  no  concern  of  the  salesman  whether  his 
employers  had  the  ready  means  to  carry  on  the  business,  or  would  be 
compelled  to  borrow  the  whole  or  any  part  of  it  for  that  purpose.  Selz 
et  al.  v.  Buel,  122. 

10.  Whether  the  sum  certain  shall  contribute  to  the  expenses. 
Where  a  salesman  in  a  wholesale  house  is  employed  to  be  paid  as  his 
salary  or  compensation  a  sum  equal  to  one-fifth  of  the  net  profits  of  the 
business  of  his  employers  at  the  place  where  he  is  employed,  with  a  guar- 
anty that  such  sum  shall  be  equal  to  $7500  per  year,  the  compensation 
so  to  be  paid  him  will  not  be  estimated  as  a  part  of  the  expenses  to  be 
deducted  from  the  gross  profits  of  the  business.  A  different  construction 
would  require  the  salesman  to  pay  one-fifth  of  his  own  salary  after  reach- 
ing $7500.     Ibid.  122. 

Covenant  in  favor  of  vendor. 

r  11.  As  to  a  particular  improvement  to  be  made  on  land  sold — right 
of  vendor  to  have  the  covenant  performed.  The  purchaser  of  coal  land 
covenanted  with  the  vendor,  not  only  to  make  certain  payments,  but  also 
to  cause  to  be  built  within  a  given  time  a  railroad  track  from  a  town  near 
the  land,  to  intersect  another  railroad,  and  erect  at  the  town  a  freight  and 
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passenger  depot,  and  it  appeared  the  cost  of  this  was  largely  in  excess  of 
the  price  to  be  paid  for  the  land,  and  that  the  vendor  was  still  the  owner 
of  other  coal  land  in  the  vicinity  of  the  town,  which  would  be  enhanced 
in  value  by  the  construction  of  the  railroad:  Held,  that  the  covenant  to 
build  the  railroad  was  not  only  as  a  security  for  the  payment  of  the  pur- 
chase money  by  increasing  the  value  of  the  land  sold,  which  stood  bound 
for  its  payment,  but  also  an  essential  part  of  the  consideration  for  the 
sale  as  enhancing  the  value  of  the  vendor's  other  land,  and  that  a  specific 
performance  of  the  contract  to  convey  would  not  be  decreed  except  on 
requiring  such  road  to  be  constructed  within  a  given  time,  as  well  as  the 
payment  of  the  moneys  agreed  to  be  paid.  Thayer  v.  The  Wilmington 
Star  Mining  Co.  et  al.  540. 

Extinguishment — taking  new  obligation. 

12.  As  a  general  rule,  when  one  person  holds  an  obligation  on  another, 
and  the  obligor  gives  a  new  obligation  for  the  same  subject  matter  of  as 
high  or  a  higher  dignity,  such  new  obligation,  independently  of  any  ex- 
press agreement,  will  operate  as  a  satisfaction  or  extinguishment  of  the 
first  obligation.  This  is  the  legal  presumption,  which  is  liable  to  be 
rebutted,  however,  and  this  presumption  is  strengthened  when  there  is 
a  further  and  different  security  on  the  new  obligation.  International 
Bank  v.  Poppers,  491. 

13.  As  to  the  effect  of  giving  a  new  appeal  bond  in  an  action  of 
forcible  detainer,  upon  liability  on  a.  former  bond.  See  APPEAL 
BONDS,  1,  2. 

¥heee  one  of  two  peksons  must  suffer  loss. 

14.  Upon  whom  the  loss  must  fall.  If  the  owner  of  property  or 
choses  in  action  voluntarily  clothes  another  with  the  indicia  of  owner- 
ship, by  which  the  latter  is  enabled  to  sell  or  pledge  the  same,  for  his 
own  benefit,  to  an  innocent  party  for  value,  the  former  can  have  no 
relief  against  such  act  to  the  prejudice  of  the  pledgee  or  vendee.  Where 
one  of  two  or  more  persons  must  suffer  loss,  it  must  fall  upon  him  whose 
conduct  made  it  possible  for  loss  to  occur.  Otis,  Admr.  v.  Gardner 
et  al.  436. 

Construction  of  contracts. 

15.  Aid  of  surrounding  circumstances.  The  surrounding  circum- 
stances may  be  looked  at  in  construing  a  contract,  where  there  is  any 
uncertainty  of  meaning.  Turpin,  Receiver,  v.  Baltimore,  Ohio  and 
Chicago  R.  R.  Co.  11. 

Contracts  construed. 

16.  As  to  debts  to  be  paid  as  part  of  price  of  sale.  In  a  contract 
for  the  sale  of  coal  land  the  purchaser  agreed  to  pay  the  vendor  a  certain 
sum,  and  to  pay  all  liens  and  incumbrances  on  the  land,  including  a 
mortgage  thereon  securing  certain  notes  payable  to  the  vendor,  which 
were  to  be  paid  within  three  years.     The  vendor  had,  previous  to  the 
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sale,  parted  with,  four  of  these  notes,  two  of  them  then  being  in  the 
hands  of  the  purchaser  and  the  others  in  the  hands  of  a  third  person, 
as  collateral  security  for  an  indebtedness  of  the  purchaser.  After  the 
sale  the  purchaser  delivered  the  two  notes  in  his  hands  to  the  vendor, 
and  he  afterwards  acquired  the  other  two  by  paying  the  sum  for  which 
they  were  pledged:  Held,  that  the  purchaser  or  his  assignee  was  bound 
to  pay  such  four  notes,  as  well  as  the  others,  before  he  was  entitled  to  a 
specific  performance  of  the  contract  of  sale.  Thayer  v.  The  Wilming- 
ton Star  Mining  Co.  et  al.  510. 

17.  As  to  the  property  in  an  invention  made  by  one  while  in  the 
employment  of  another.  The  general  rule  is,  that  when  a  mechanic,  in 
laboring  for  an  employer  in  the  construction  of  a  machine,  invents  a 
valuable  improvement,  the  invention  is  the  property  of  the  inventor,  and 
not  that  of  his  employer.  It  may  be  that  when  the  employer  hires  a  man 
of  supposed  inventive  mind  to  invent  for  the  employer  an  improvement 
in  a  given  machine,  under  a  special  contract  that  the  employer  shall  oavu 
the  invention  when  made,  the  invention,  if  so  made,  would  in  equity 
become  the  property  of  the  employer.     Joliet  Mayif.  Co.  v.  Dice,  649. 

18.  A  workman,  while  in  the  employ  of  a  company  engaged  in  the 
manufacture  of  "shellers  and  powers,"  invented  a  "check  rower,"  his 
contract  providing  that  future  improvements  in  the  manufacture  of  "shel- 
lers and  powers"  made  by  him  should  belong  to  the  company,  and  that 
he  would  work  for  the  best  interests  of  the  company  in  every  way  he 
could,  and  that  such  aid,  in  whatever  way  given,  should  belong  to  the 
company, — "that  is,  future  improvements  he  may  cause  to  be  made," 
etc:  Held,  that  the  company  was  not  entitled,  in  equity,  to  have  the 
invention  as  to  "check  rowers"  transferred  to  it  as  its  exclusive  prop- 
erty, and  compel  the  inventor  to  assign  away  his  right  to  a  patent.  The 
words  "future  improvements,"  have  reference  only  to  improvements  in 
shellers  and  powers,  and  not  to  "check  rowers."     Ibid.  619. 

19.  To  identify  land  agreed  to  be  conveyed  for  right  of  way.  In  a 
contract  by  one  of  several  tenants  in  common  with  a  railway  company  it 
was  agreed  to  convey  to  the  company  a  right  of  way  over  the  party's 
land,  a  portion  of  which  was  described,  and  in  the  concluding  clause  it 
was  provided:  "It  is  understood  that  the  right  of  way  east  of  Stony 
Island  avenue  is  to  be  procured  free  of  cost  to  the  party  of  the  second 
part,  except  through  one  ten-acre  tract,  which  is  to  be  paid  by  the  party 
of  the  second  part. "  The  lots  over  which  the  right  of  way  was  then  laid 
and  marked  were  east  of  the  avenue  named,  and  when  the  party  of 
the  first  part,  by  a  partition,  had  acquired  such  lots  in  severalty,  so  that 
the  right  of  way  was  on  his  own  land  solely:  Held,  that  by  virtue  of  the 
provision  in  his  contract  for  procuring  the  right  of  way,  the  railway 
company  might  enforce  a  conveyance  of  the  right  of  way  from  him. 
Turpin,  Receiver,  v.  Baltimore,  Ohio  and  Chicago  R.  R.  Co.  11. 
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EESCISSION  OF  CONTEACTS. 

20.  Purchaser  must  rescind  in  toto,  or  not  at  all.  A  party  will  not 
be  permitted  to  affirm  a  contract  in  part,  and  rescind  as  to  the  residue. 
If  he  rescinds  at  all,  he  must  do  so  in  toto.  The  opposite  party  must 
be  placed  in  as  good  a  condition  as  he  was  before  the  sale  by  a  return  of 
the  property  purchased,  unless  it  is  entirely  worthless.  Harzfeld  et  al. 
v.  Converse  et  al.  534. 

21.  So  where  the  plaintiff,  in  an  action  to  recover  back  a  portion  of 
the  purchase  price  of  certain  goods,  had  purchased  of  the  defendant  six 
cases  of  beavers  under  an  entire  contract,  and  upon  receiving  the  same 
made  no  objection  to  any  part  of  them,  and  did  not,  before  suit,  offer  to 
return  to  the  defendant  all  the  goods,  but  confined  his  offer  to  return  to 
a  portion,  and  expressly  elected  to  retain  the  other  part,  it  was  held,  that 
the  plaintiff  could  not  recover,  in  an  action  for  money  had  and  received, 
the  price  of  the  goods  objected  to.     Ibid.  534. 

Eelease  of  homestead  bight. 

22.  Cannot  be  effected  by  a  mere  private  contract.  See  HOME- 
STEAD, 3. 

CONTEIBUTION. 

AS  BETWEEN  STOCKHOLDEBS. 

1.  Whether  there  must  be  contribution.     See  COEPOEATIONS,  4.' 
On  bedemption  fbom  moetgage  by  heies. 

2.  Or  by  purchaser  of  the  interest  of  the  heirs — contribution  by  the 
widow  to  protect  her  dower  right  in  the  equity  of  redemption.  See 
DO  WEE,  1,  2. 

COEPOEATIONS. 
Stockhoedebs. 

1.  Individual  liability.  The  effect  of  a  provision  in  the  charter  of 
a  bank  making  its  stockholders  liable  to  creditors  of  the  bank  on  its 
default,  to  an  amount  equal  to  the  amount  of  stock  held  by  them,  is  to 
withdraw  from  the  stockholders,  to  the  amount  of  their  stock,  the  pro- 
tection of  the  corporation,  and  leave  them  liable  to  that  extent  as  part- 
ners.    Buchanan  v.  Meisser,  638. 

2.  Extinguishment  of  stockholder's  individual  liability.  The  recov- 
ery of  a  judgment  by  a  creditor  of  a  corporation  against  a  stockholder 
for  a  sum  equal  to  the  amount  of  his  stock,  that  being  the  limit  of  his 
liability  for  the  corporation,  will  extinguish  his  liability.  So,  it  is  not 
doubted,  will  a  voluntary  payment  by  him  to  such  a  creditor  of  the  cor- 
poration who  has  the  right  to  sue  him  and  recover  judgment  at  law  on  his 
liability.     Ibid.  638. 

3.  But  a  payment  of  a  sum  equal  to  his  stock  to  the  firm  of  which  he 
is  a  member,  in  satisfaction  of  a  debt  due  from  the  corporation  to  his 
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firm,  will  not  release  him  from  his  liability  as  a  stockholder  of  such  cor- 
poration, or  bar  a  suit  by  another  creditor,  as  the  firm  could  not  maintain 
an  action  at  law  against  him.     Buchanan  v.  Meisser,  638. 

4.  Contribution  among  stockholders,  in  equity.  A  stockholder  of  a 
bank  who  pays  the  amount  of  his  individual  liability  to  a  firm  in  which 
he  is  a  partner  for  a  debt  due  such  firm  from  the  bank,  thereby  acquires 
an  equitable  right  against  his  co- stockholders,  recognizable  and  enforci- 
ble  only  in  equity.     Ibid.  638. 

5.  Right  of  stockholder  to  set  off  debt  due  him  from  the  corpora- 
tion, as  against  a  creditor.  In  an  action  by  a  creditor  of  a  corporation 
against  a  stockholder  to  enforce  his  individual  liability  to  the  amount  of 
his  stock,  he  can  not  plead  as  a  set-off"  an  indebtedness  of  the  corpora- 
tion to  himself,  as  such  debt  is  not  that  of  the  party  suing.  Debts,  to 
be  set  off  at  law,  must  be  mutual,  and  between  the  same  parties.  Ibid. 
638. 

Assignment  or  transfer  oe  stock. 

6.  When  not  entered  on  the  books  of  the  company — passes  equitable 
title.  The  charter  of  a  private  corporation  provided  that  the  stock  of  the 
company  should  be  transferable  in  such  manner  as  the  directors  might 
determine,  and  the  by-laws  of  the  company  provided  that  the  secretary 
should  keep  a  book  upon  which  all  transfers  of  stock  should  be  made  by 
the  holder  or  holders,  or  by  his  or  their  attorney,  duly  constituted,  in 
writing.  The  legal  holder  of  certificates  of  stock  in  the  company,  on  a 
loan  thereof,  transferred  and  delivered  the  same,  with  a  blank  assign- 
ment and  power  of  attorney  indorsed  thereon,  to  the  borrower,  which 
power  of  attorney  authorized  the  assignee  to  have  the  stock  transferred 
on  the  books  of  the  company,  but  no  such  transfer  was  ever  made  on  the 
books.  These  certificates,  in  this  condition,  were  transferred  by  the  bor- 
rower as  collateral  security  for  a  note  given  for  the  loan  of  money  by  a 
third  person,  which  note  was  indorsed  by  the  borrower  of  the  certificates: 
Held,  that  while  the  legal  title  never  passed  by  the  transfer  of  the  certi- 
ficates, for  want  of  an  assignment  on  the  books  of  the  company,  yet, 
after  jkhe  pledge  by  the  holder  under  such  blank  indorsement  to  an  inno- 
cent party,  without  notice  of  the  rights  of  the  original  holder,  the  pledgee 
acquired  an  equitable  title  to  the  same,  as  a  security  for  the  money  loaned 
by  him,  of  which  he  could  not  be  divested  by  the  original  owner  or  his 
administrator.     Otis,  Admr.  v.  Gardner  et  al.  436. 

7.  Assignor  can  have  no  relief  against  equitable  transfer  of  stock. 
A  court  of  equity  will  give  the  assignor  no  relief  against  the  bona  fide 
sale  of  stock  in  a  corporation  merely  for  the  reason  that  the  assignee 
may  have  failed  to  have  the  stock  transferred  to  him  upon  the  books  of 
the  corporation,  as  required  by  law.  It  is  no  concern  of  the  assignor 
whether  the  assignee  ever  becomes  invested  with  the  legal  title,  or  the 
right  of  membership  in  the  corporation.     Such  stock  may  be  regarded  as 
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a  chose  in  action,  the  equitable  title  of  which,  as  between  the  parties, 
may  be  transferred  without  observing  the  requirements  of  the  charter  or 
by-laws  of  the  company  as  to  the  mode  of  transfer  so  as  to  pass  the 
legal  title.     Otis,  Admr.  v.  Gardner  et  al.  436. 

8.  Equitable  assignee  may  sell  or  pledge,  if  not  limited.  Where 
certificates  of  stock  in  a  private  corporation  are  assigned  in  blank,  with 
a  power  of  attorney  authorizing  the  transfer  of  the  stock  on  the  books  of 
the  corporation,  with  no  limitation  as  to  their  use  by  the  assignee,  the 
assignee  or  holder  will  be  authorized,  as  to  persons  dealing  with  him  with- 
out notice  of  any  defect  of  power  in  him,  to  make  any  legitimate  use  of 
them  a  rightful  owner  might,  and  a  sale  or  pledge  of  such  certificates  by 
him,  in  the  usual  course  of  business,  to  a  party  taking  in  good  faith  for 
value,  will  be  valid  and  binding  on  the  original  owner  or  assignor,  though 
the  legal  title  may  not  have  passed,  for  want  of  a  transfer  on  the  books 
of  the  corporation.     Ibid.  436. 

Street  railways. 

9.  Of  the  motive  power  to  be  used — construction  of  a  charter.  A 
charter  authorizing  a  company  thereby  incorporated  to  maintain  and 
operate  a  street  railway  along  and  over  a  public  street  in  an  incorporated 
town,  which  is  silent  as  to  the  character  of  the  motive  power  to  be  used 
for  propelling  the  company's  cars,  will  be  intended  as  giving  the  right  to 
use  that  kind  of  motive  power  which  would  be  most  conducive  to  the 
best  interests  and  safety  of  the  public  having  occasion  to  use  the  street 
as  a  common  highway,  and  which  was,  at  the  time  of  passing  the  charter, 
in  ordinary  use.  North  Chicago  City  Ry.  Co.  v.  Town  of  Lake  View, 
207. 

Proof  of  corporate  existence. 

10.  In  a  collateral  proceeding  —  how  far  required.  See  EVI- 
DENCE, 11. 

Municipal  corporations. 

11.  When  bound  by  acts  of  officers.  The  unauthorized  acts  of  mu- 
nicipal officers  are  regarded  as  the  acts  of  the  corporation,  when  they  are 
performed  by  that  branch  of  the  municipal  government  which  is  invested 
with  jurisdiction  to  act  for  the  corporation  upon  the  subject  to  which  the 
particular  act  relates.  Chicago  v.  Chicago  and  Western  Indiana  R.  R. 
Co.  73. 

12.  Nuisance — extent  of  power  to  declare  what  may  be  so  regarded. 
Under  a  general  grant  of  power  to  declare  what  shall  be  a  nuisance,  town 
authorities  will  have  no  right  to  pass  an  ordinance  declaring  a  thing  a 
nuisance  which  is  clearly  not  such,  such  as  the  trade  and  calling  of  a 
physician,  druggist,  and  the  like.  In  all  such  cases  as  these,  courts,  act- 
ing upon  their  own  experience  and  knowledge  of  human  affairs,  would 
say,  as  matter  of  law,  the  exercise  of  these  trades  or  callings,  or  things 
of  like  character,  are  not  nuisances,  and  that  any  attempt  to  so  declare 
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them  would  be  an  unwarranted  abuse  of  the  power.     North  Chicago 
City  Ry.  Co.  v.  Town  of  Lake  View,  207. 

13.  In  doubtful  cases,  however,  when  a  thing  may  or  may  not  be  a 
nuisance,  depending  upon  a  variety  of  circumstances  requiring  judg- 
ment and  discretion  on  the  part  of  the  town  authorities  in  exercising 
their  legislative  functions,  under  a  general  delegation  of  power  to  declare 
and  define  what  shall  be  nuisances,  their  action,  under  such  circum- 
stances, would  be  conclusive  of  the  question.     Ibid.  207. 

14.  On  the  other  hand,  there  are  many  things  which  courts,  without 
proof,  will,  on  the  same  principle,  declare  nuisances,  as,  for  instance, 
the  digging  of  a  pit,  or  erection  of  a  house,  or  other  obstruction,  in 
a  public  highway,  and  an  ordinance  declaring  such  things  a  nuisance 
would  be  valid  on  its  face,  and  a  conviction  might  be  had  under  it  with- 
out any  extrinsic  proof  to  show  the  act  complained  of  was  in  fact  a 
nuisance.  In  all  such  cases  it  is  sufficient  to  show  the  existence  of  the 
fact  constituting  the  nuisance.     Ibid.  207. 

15.  Of  this  character  is  the  use  of  steam  for  the  purpose  of  propel- 
ling street  cars  along  a  public  street  in  a  thickly  populated  town,  "in  the 
absence  of  any  legislative  grant  authorizing  it  to  be  done.  Such  a  use 
of  steam  is,  per  se,  a  nuisance.     Ibid.  207. 

16.  Power  to  declare  use  of  steam  to  propel  cars  in  streets  a  nui- 
sance. Under  provisions  in  a  town  charter  giving  the  board  of  trustees 
the  control  and  supervision  of  the  highways,  streets,  alleys,  public 
grounds  and  parks  within  its  limits,  and  power  "to  define  and  declare 
what  shall  be  deemed  nuisances,  and  to  prevent  and  abate  the  same,  and 
provide  for  the  punishment  of  offenders  against  any  order  or  ordinance 
passed  concerning  the  same,  by  fine  or  imprisonment,  or  both,"  the 
town  authorities  will  be  warranted  in  passing  an  ordinance  declaring  the 
use  of  steam  as  a  motive  power  to  propel  any  street  car  or  other  vehicle 
upon  or  along  any  street  railway  or  horse  railroad,  located  or  running 
upon  or  along  any  street,  etc.,  in  the  town,  to  be  a  nuisance,  and  pro- 
hibit, under  penalties  for  the  violation  of  such  an  ordinance,  in  the 
absence  of  any  legislative  grant  authorizing  it,  the  use  of  steam  as  a 
motive  power  in  propelling  street  cars.     Ibid.  207. 

17.  Power  to  pass  ordinance  protecting  use  of  streets.  An  incor- 
porated town,  by  its  charter  clothed  with  a  general  police  power  over  its 
streets,  and  also  with  a  like  general  power  over  the  subject  of  nuisances, 
has  the  right  and  authority  to  pass  an  ordinance  requiring  a  city  railway 
company  to  make  its  railway  track,  located  in  and  along  any  of  its  streets, 
conform  to  the  requirements  thereof,  so  as  to  enable  wagons,  carriages 
and  other  vehicles  to  pass  over  its  track  without  inconvenience  or  danger, 
and  to  punish  for  a  failure  to  do  so.  North  Chicago  City  Ry.  Co.  v. 
Town  of  Lake  View,  183. 
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18.  The  Statute  of  Limitations  applies  to  municipal  corporations. 
In  an  action  on  contract  or  for  a  tort,  a  municipal  corporation  may  plead 
or  have  pleaded  against  it  the  Statute  of  Limitations.  School  Directors 
v.  School  Directors,  653. 

19.  Personal  injuries  from  defective  sidewalk — liability  of  city-  ■ 
notice.     See  NEGLIGENCE,  4. 

20.  Ordinance  of  a  city— construed.     See  ORDINANCES,  1. 

COSTS. 

In  chancery. 

1.  Discretionary.  Under  the  statute  the  costs  in  a  chancery  suit  are 
within  the  discretion  of  the  court.  Otis,  Admr.  v.  Gardner  et  al.  436; 
Howe  v.  Hutchison,  501. 

COUNTIES. 
Their  property  held  for  the  public. 

1.  Counties  are  mere  political  divisions  of  the  State,  as  a  convenient 
mode  of  exercising  political,  executive  and  judicial  powers  of  the  State. 
They  are  wholly  public  in  their  character,  and  are  a  portion  of  the  State 
organization,  and  all  their  powers  are  conferred  and  duties  imposed  by 
the  constitution  and  the  statutes  of  the  State.  They  are  public,  and  all 
the  property  they  hold  is  for  the  public  use.  It  belongs  to  the  public, 
and  the  county  is  but  the  agent  invested  with  the  title,  to  be  held  for  the 
public.     Harris  et  al.  v.  Whiteside  County  et  al.  445. 

2.  Property  of  county  subject  to  legislative  control.  The  property 
of  a  county  being  held  for  the  public,  it  is  under  the  uncontrolled  power 
of  the  General  Assembly,  as  it  is  not  restricted  or  limited  in  its  absolute 
control  over  the  same.  A  county  can  neither  hold  nor  dispose  of  prop- 
erty except  by  constitutional  or  legislative  authority,  and  the  legislature 
has  the  power  to  sell  or  dispose  of  it  without  the  consent  of  the  county 
authorities.     Ibid.  445. 

3.  Legislative  direction  to  county  to  reconvey  property  to  donors. 
Certain  parties,  to  procure  the  location  of  a  county  seat  at  a  certain  place, 
made  donations  to  the  county,  both  to  acquire  the  title  to  the  land  for 
the  town  site  and  to.  erect  the  county  buildings.  In  1857  an  act  was 
passed,  under  which  the  county  seat  was  removed,  and  which  provided 
that  in  case  of  such  removal  the  board  of  supervisors  should  convey  the 
court  house  and  block  of  land  upon  which  it  was  erected,  and  all  other 
lands  and  town  lots  theretofore  donated  to  the  county  for  the  purpose  of 
erecting  public  buildings,  to  the  parties  who  originally  conveyed  said 
property  to  the  county,  or  to  their  legal  representatives,  in  proportion  to 
the  donation  made  by  them,  respectively,  for  the  purpose  of  procuring 
said  lands  and  erecting  such  court  house:  Held,  that  such  act  conferred 
upon  and  vested  the  equitable  title  in  the  donors,  and  their  representa- 
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tives,  in  the  proportion  each  had  originally  contributed,  and  that  the 
county  authorities  could  not  lawfully  refuse  to  make  the  conveyance  to 
them  accordingly,  and  upon  their  refusal  so  to  do  a  court  of  chancery 
would  compel  the  conveyances  to  be  made.  Harris  et  al.  v.  Whiteside 
County  et  al.  445. 

COUNTY  COUKT. 
Jurisdiction  in  probate  matters. 

Generally.     See  ADMINISTRATION  OF  ESTATES,  2,  3. 

COUNTY  COURT  IN  COOK  COUNTY. 
Divested  of  probate  jurisdiction. 

1.  The  act  of  1877,  creating  probate  courts  in  counties  having  a  popu- 
lation of  100,000  or  more,  divested  the  county  courts  in  those  counties  of 
all  probate  jurisdiction.     Meserve,  Ex'x.  v.  Delaney,  53. 

COUETS. 
County  court  in  Cook  county. 

Divested  of  probate  jurisdiction.  See  COUNTY  COURT  IN  COOK 
COUNTY,  1. 

CRIMINAL  LAW. 

Indictment. 

1.  For  an  attempt  to  produce  abortion.  An  indictment  charged 
that  the  defendant  did,  oft,  etc.,  at,  etc.,  "unlawfully,  feloniously  and 
willfully  use  and  employ  a  certain  instrument,  the  name  of  which  is  to 
the  grand  jury  unknown,  in  and  upon  one  C  D,  then  and  there  being 
pregnant  with  child,  by  then  and  there  forcing,  thrusting  and  inserting 
said  instrument  into  the  private  parts  of  the  said  C  D,  and  then  and  there 
did  thereby  unlawfully,  feloniously  and  willfully  attempt  to  procure  and 
produce  the  miscarriage  of  the  said  CD:"  Held,  that  the  indictment 
was  substantially  good.  It  would  have  been  more  technically  accurate 
to  have  given  some  general  description  of  the  instrument  used,  as,  "a 
certain  metallic  instrument,  whose  name  is  unknown,"  etc.,  and  the 
statement  of  the  offence  would  have  been  somewhat  more  specific  by 
adding  the  words  "and  womb"  after  the  words,  "private  parts."  Baker 
v.  The  People,  452. 

Joint  conviction  of  distinct  offences. 

2.  Under  an  indictment  against  two  or  more,  two  can  not  be  con- 
victed jointly  for  distinct  offences,  though  of  the  kind  charged  in  the 
indictment,  when  committed  by  them  severally,  and  growing  out  of  sep- 
arate transactions.     Ibid.  452. 

Evidence  in  criminal  cases. 

3.  Evidence  against  one  of  two  persons  charged.  As  all  crimes 
committed  by  two  or  more  persons  are  several  as  well  as  joint,  it  follows 
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that  it  is  not  necessary  to  prove  all  guilty  in  order  to  convict  one  under 
an  indictment  charging  both  with  the  commission  of  the  offence.  Hence, 
on  a  charge  against  two  of  an  attempt  to  produce  an  abortion,  proof  of 
an  act  by  one  defendant  done  to  effect  such  purpose  is  properly  admis- 
sible against  him  before  the  People's  evidence  is  closed.  Baker  v.  The 
People,  452. 

4.  Proof  of  similar  offences.  Upon  the  trial  of  a  party  for  one 
offence  growing  out  of  a  specific  transaction,  evidence  to  prove  a  similar 
substantive  offence  founded  upon  another  and'  separate  transaction  is  not 
admissible,  but  in  such  case  the  prosecution  will  be  put  to  its  election. 
An  exception  to  this  rule  is  found  in  prosecutions  for  passing  counter- 
feit money,  and  the  like,  for  the  purpose  of  showing  guilty  knowledge. 
Ibid.  452. 

Election  as  to  basis  or  prosecution. 

5.  When  prosecution  must  elect  on  what  evidence  to  rely.  On  the 
trial  of  a  man  and  a  woman  for  an  attempt  to  produce  an  abortion,  the 
prosecutrix  testified  to  an  attempt  made  upon  her  at  her  father's  house 
by  the  man  alone,  with  which,  it  appeared  at  the  close  of  the  testimony, 
the  other  defendant  had  no  connection,  and  there  was  evidence  against 
both  as  to  similar  attempts  at  the  house  of  such  other  defendant:  Held, 
that  when  this  appeared  at  the  close  of  the  testimony,  the  People  should 
have  been  put  to  their  election  whether  to  proceed  against  the  man  alone 
for  his  separate  act,  or  against  them  both  for  what  occurred  at  the  house 
of  the  other  defendant,  and  if  the  prosecution  elected  to  proceed  for  the 
latter  offence,  all  evidence  of  the  former  should  have  been  excluded. 
Ibid.  452. 

Neglect  of  defendant  to  testify. 

6.  Calling  attention  of  jury  to  that  fact,  improper.  On  the  trial  of 
an  indictment  against  two,  one. of  the  defendants  testified  as  a  witness, 
and  the  other  did  not.  The  court,  on  the  part  of  the  People,  in  sub- 
stance instructed  the  jury,  that  in  this  State  every  defendant  is  permitted 
to  testify  in  his  own  behalf  if  he  desires,  and  that  the  defendant  who 
testified  was  a  competent  witness,  but  the  jury  were  not  bound  to  believe 
her  evidence,  and  treat  it  the  same  as  that  of  other  witnesses,  etc:  Held,, 
that  the  first  part  of  the  instruction,  while  true  as  an  abstract  proposi- 
tion of  law,  had  but  little,  if  any,  appropriate  connection  with  the  suc- 
ceeding part,  and  announced  no  principle  calculated  to  aid  the  jury,  and 
was  well  calculated  to  mislead.  It  was  regarded  as  an  adroit  device  to 
have  the  court,  under  the  guise  of  giving  the  law  to  the  jury,  call  their 
attention  to  the  fact  that  one  of  the  defendants  had  declined  to  testify, 
and  in  this  respect  was  erroneous.     Ibid.  452. 

CKOSS-BILL.     See  CHANCEKY,  3,  4. 
45—105  III. 
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CEOSS-DEMAND. 

AS  AN  INDEPENDENT  CAUSE  OF  ACTION.      See  ACTIONS,  6. 

DECEEE. 
Must  conform  to  the  bill. 

1.  Where  a  bill  is  filed  to  compel  a  tenant  to  specifically  perform  her 
covenant  to  pay  all  taxes  on  lots  held  by  her  as  tenant,  a  decree  requiring 
the  tenant  to  pay  taxes  not  claimed  in  the  bill  to  be  unpaid,  and  a  por- 
tion of  which  is  expressly  charged  to  have  been  duly  paid,  is  erroneous, 
and  will  be  reversed.     Brown  v.  McCord  et  al.  459. 

.  A  decree  construed. 

2.  Injunction,  as  excluding  other  remedies.  A  decree  enjoining  a 
city  from  interfering  with  the  construction  and  operation  of  a  railway 
through  certain  streets,  can  not  be  construed  to  prevent  the  city  from 
the  exercise  of  any  legal  remedies  to  prevent  the  laying  of  the  railroad 
track  across  school  lots  without  acquiring  the  right  of  way  over  the  same. 
Chicago  v.  Chicago  and  Western  Indiana  R.  R.  Co.  73. 

Of  a  conditional  decree. 

3.  Inoperative  on  failure  of  condition— and  by  subsequent  decree. 
See  CHANCERY,  19. 

DEPUTY  SHEEIFF. 

Of  his  official  bond. 

Its  form  and  validity.     See  OFFICIAL  BONDS,  1,  2,  3. 

DESCRIPTION. 
Sufficiency  of  description. 

Devise  of  "my  house  and  lot  in  the  town  of  Paioka,  Illinois."  See 
WILLS,  3. 

DISCEETION. 
What  matters  are  discretionary. 

Decreeing  specific  performance  of  contract — how  far  discretionary. 
See  CHANCEEY,  5. 
Costs  in  chancery.     See  COSTS,  1. 

DIVORCE. 

Collusion. 

1.  The  courts  will  never  grant  a  divorce  when  it  is  made  to  appear 
that  there  is  an  agreement  that  the  defendant  will  not  defend  against  a 
decree,  or  that  the  parties  have  colluded  to  obtain  a  divorce,  or  so  as  to 
produce  that  result;  and  when  it  is  shown  that  at  the  same  time  at  which 
a  decree  of  divorce  is  entered,  an  agreement  was  entered  into  between 
the  parties  that  the  divorce  should  be  granted,  fixing  the  alimony  to  be 
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given,  it  is  error  for  the  court  to  refuse  a  motion  to  vacate  the  decree  and 
allow  a  defence  to  be  made.     Danforth  v.  Danforth,  603. 

Opening  deckee  for  defence. 

2.  A  decree  of  divorce,  together  with  the  record  of  other  proceedings 
during  the  term  it  is  entered,  remains  in  fieri,  and  under  the  control  of 
the  court  to  amend,  change  or  vacate,  as  justice  may  require;  and  if, 
during  the  term,  it  is  shown  that  the  divorce  was  the  result  of  collusion, 
or  was  aided  or  brought  about  by  a  collusive  agreement  of  the  parties, 
the  court,  on  motion  of  either  party,  should  vacate  the  decree  and  let  in 
the  defence.     Ibid.  603. 

DOWER. 
In  case  of  mortgage  with  release  of  dower. 

1.  Respective  rights  of  the  iviclow  and  the  heirs  or  purchaser  at 
administrator's  sale — in  case  of  payment  of  the  mortgage  debt.  Where 
a  wife  joins  with  her  husband  in  a  mortgage  of  his  land,  releasing  her 
dower,  after  the  death  of  the  husband  only  an  equity  of  redemption 
descends  to  the  heirs,  in  which  the  widow  is  entitled  to  dower  as  against 
the  heirs  or  purchaser  at  administrator's  sale,  upon  contributing  her 
ratable  share. of  the  redemption  money,  She  will  not  be  required  to 
pay  the  whole  mortgage  debt  to  protect  her  dower.  As  between  the 
widow  and  heirs,  or  one  succeeding  to  the  rights  of  the  heirs,  each  will 
be  required  to  contribute  a  ratable  proportion,  according  to  the  value  of 
their  respective  interests.     Cox  et  al.  v.  Garst,  342. 

2.  If  the  heir,  or  purchaser  of  the  equity  of  redemption,  discharges 
a  mortgage  given  by  the  ancestor,  in  which  dower  is  released,  such  heir 
or  purchaser  will  have  an  equitable  lien  upon  the  estate,  which  he  may 
hold  against  the  widow  until  she  contributes  her  proportion  of  the  charge, 
according  to  the  value  of  her  interest.     Ibid.  342. 

3.  A  purchaser  of  land  at  an  administrator's  sale,  subject  to  a  mort- 
gage given  by  the  intestate  and  his  wife,  by  which  the  wife  released  her 
dower,  after  payment  of  the  mortgage  is  not  chargeable  for  rents  and 
profits  as  mortgagee  in  possession,  in  a  contest  between  him  and  the 
widow  claiming  dower  in  the  equity  of  redemption.  As  respects  the 
right  of  dower,  he  would  be  chargeable  with  nothing  until  demand  made 
for  the  assignment  of  dower,  and  refusal.     Ibid.  342. 

4.  A  purchaser  of  the  equity  of  redemption  at  administrator's  sale  of 
lands  to  pay  the  debts  of  the  deceased  mortgagor  takes  only  the  interest 
which  the  latter  held,  and  occupies  the  same  position  as  the  heirs;  and 
if  such  purchaser  discharges  the  mortgage  by  payment,  he  will  not,  as 
against  the  widow  of  the  mortgagor,  be  entitled  to  be  subrogated  to  the 
rights  and  equities  of  the  mortgagee,  and  to  foreclose  the  mortgage 
against  the  widow  and  heirs  so  as  to  cut  off  her  dower  unless  she  redeems 
from  the  mortgage.     Ibid.  342. 
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DOWER.     Continued. 
Estoppel — statements  by  administrator. 

5.  Widow  not  estopped  to  claim  dower  in  lands  of  the  estate  by 
statements  of  the  administrator  at  the  sale  of  the  lands.  See  ESTOP- 
PEL, 3. 

DURESS. 

What  will  constitute  duress. 

1.  To  avoid  a  deed.  Mere  vexation  and  annoyance,  leading  to  the 
execution  and  acknowledgment  of  a  conveyance  of  land  in  trust  for  the 
grantor  and  his  heirs,  is  not  sufficient  to  establish  such  duress  as  to 
avoid  the  deed,  unless  it  be  further  shown  that  the  grantor's  mind  was  in 
that  condition  that  by  reason  of  such  vexation  and  annoyance  a  state  of 
insanity  was  produced,  which  existed  at  the  time  of  the  execution  and 
acknowledgment.     Brower  et  al.  v.  Callender  et  al.  88. 

Estoppel  to  rely  on  duress. 

2.  When  produced  by  one's  own  acts.  A  party  who  induces  the 
owner  of  land  to  convey  the  same  in  trust,  by  threatening  to  have  a  con- 
servator of  the  grantor  appointed,  and  instituting  proceedings  to  have 
the  grantor  adjudged  insane,  and  dismisses  such  proceeding  upon  the 
executing  of  such  deed,  will  be  estopped  from  afterwards  avoiding  the 
deed  on  the  ground  its  execution  was  procured  by  duress.     Ibid.  88. 

EJECTMENT. 
Defendant's  possession  rightful. 

1.  Plaintiff's  right  of  recovery.  Where  the  defendant's  possession 
of  land  is  rightful,  and  the  plaintiff  is  not  wrongfully  kept  out  of  pos- 
session, the  action  of  ejectment  can  not  be  maintained.  So  where  the 
owner  of  land  lets  a  railway  company  into  possession  of  a  part  thereof 
under  a  contract  for  the  right  of  way,  which  the  company  fully  performs, 
the  former  owner  can  not  maintain  the  action  against  the  company.  Tur- 
pin,  Receiver,  v.  Baltimore,  Ohio  and  Chicago  R.  R.  Co.  11. 

EMINENT  DOMAIN. 
Of  the  petition. 

1.  Its  office  and  effect.  The  statute  having  determined  specifically 
what  facts  must  appear  on  the  face  of  the  petition,  in  a  proceeding  under 
the  Eminent  Domain  act,  the  court  or  judge  is  powerless  to  take  any 
action  in  the  premises  until  a  petition  is  filed  containing  the  statutory 
requirements,  for  it  is  by  the  petition  jurisdiction  is  obtained  of  the 
subject  matter.  Smith  et  al.  v.  Chicago  and  Western  Indiana  R.  R. 
Co.  511. 

2.  What  the  petition  must  contain,  to  confer  jurisdiction.  Every 
petition,  properly  framed,  must  contain  all  the  statutory  requirements, 
and  will  therefore,  of  necessity,  show,  in  every  case  where  such  petition 
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is  sufficient  to  confer  jurisdiction,  the  authority  of  the  company  seeking 
the  condemnation  to  take  the  specific  land  sought  to  be  taken,  and  the 
object  or  purpose  for  which  it  is  required;  and  from  this  statement  of 
facts  it  must  clearly  appear  the  use  for  which  the  land  is  sought  to  be 
condemned  is  a  public  one.  Smith  et  al.  v.  Chicago  and  Western  In- 
diana R.  R.  Co.  511. 

Pleadings  subsequent  to  the  petition. 

3.  Answer  to  petition  for  condemnation,  not  proper.  There  is  no 
rule  of  law  or  practice  authorizing  the  filing  of  an  answer  of  any  kind 
to  a  petition  for  the  condemnation  of  land  under  the  Eminent  Domain 
act,  and  it  is  not  the  proper  practice  to  permit  one  to  be  filed  in  any  case. 
If  one  is  filed,  the  court  may  properly  have  the  same  stricken  from  the 
files.  Hence,  there  is  no  error  in  striking  out  any  portion  thereof.  Ibid. 
511. 

4.  The  truth  of  the  facts  necessary  to  a  condemnation  may  be  ques- 
tioned without  written  pleadings.  If  the  truth  of  any  of  the  averments 
of  the  petition  may  depend  upon  the  existence  or  non-existence  of  facts 
not  appearing  upon  the  face  of  the  petition,  and  hence  their  truth  or 
falsity  is  open  to  extrinsic  proofs,  this  proof  may  be  made  on  the  part  of 
the  land  owner  as  well  without  an  answer  as  with  it,  for  the  inquiry  in 
such  case  will  be  directed  to  the  truth  or  falsity  of  the  petition.  Ibid. 
511. 

AS  TO  WHAT  IiAND  IS  NECESSARY. 

5.  How  and  by  whom  to  be  determined.  Where  the  description  of 
the  land  and  the  purpose  for  which  it  is  sought  to  be  taken  are  stated  in 
the  petition,  as  they  must  be  in  every  case,  whether  the  land  is  reason- 
ably necessary  for  the  purpose  stated  depends  mainly  upon  the  facts 
thus  stated  in  the  petition.  But  the  court  in  passing  upon  this  question, 
as  it  must  before  submitting  the  question  of  damage  or  compensation  to 
the  jury,  should  take  into  consideration  the  section  of  the  country  and 
the  particular  locality  in  which  the  improvement  is  to  be  constructed, — 
whether  in  an  obscure  country  village,  or  in  a  great  commercial  center; 
and  acting  upon  its  own  knowledge  of  the  commerce  and  business  neces- 
sities of  the  country,  must,  upon  the  facts  stated  in  the  petition,  deter- 
mine this  question  for  itself.  The  jury  impaneled  can  find  no  fact 
except  what  is  just  compensation' to  the  owner.     Ibid.  511. 

6.  The  law  does  not  contemplate  that  when  the  petitioner  has  brought 
itself  within  the  provisions  of  the  statute,  the  right  of  condemnation 
can  be  defeated  by  simply  showing,  in  the  opinions  of  witnesses  who 
have  no  interest  in  or  connection  with  the  objects  of  the  proceeding, 
that  the  land  sought  to  be  condemned  is  not  necessary  for  the  purpose 
stated.     Ibid.  511. 

7.  Every  company  seeking  to  condemn  land  for  a  public  improve- 
ment must,  in  a  modified  degree,  be  permitted  to  judge  for  itself  as  to 
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EMINENT  DOMAIN.     As  to  what  land  is  necessary.     Continued. 
the  amount  that  is  necessary  for  such  purpose.     This  right  is  subject  to 
all  constitutional  and  statutory  restrictions,  and  to  the  further  limitation 
that  the  courts  are  clothed  with  ample  power  to  prevent  any  abuse  of  the 
same.     Smith  et  al.  v.  Chicago  and  Western  Indiana  R.  R.  Co.  511. 

8.  If  the  court  can  see  from  the  facts  stated,  and  its  general  knowl- 
edge of  the  locality  and  the  public  wants,  that  the  lands  sought  to  be 
taken  are  manifestly  in  excess  of  what  is  reasonably  necessary  for  the 
purpose  stated  in  the  petition,  it  will  be  fully  warranted  in  denying  the 
application, — otherwise  it  will  not.     Ibid.  511. 

One  railroad  crossing  the  track  of  another. 

9.  Of  a  covenant  to  construct  and  keep  in  repair  the  crossing — its 
admissibility  in  evidence — and  its  effect  upon  the  question  of  damages. 
In  a  proceeding  for  the  condemnation  of  a  right  of  way  for  a  railroad 
across  the  right  of  way  and  railway  track  of  another  railroad,  the  peti- 
tioning corporation  offered  in  evidence  a  stipulation  or  covenant,  regu- 
larly signed  by  the  petitioner,  in  which  it  was  expressly  stipulated  by  the 
petitioner  "that  it  would  and  should,  at  its  own  expense,  put  in,  and 
thereafter  maintain  in  suitable  and  proper  repair,  the  frogs  and  crossing 
across  two  main  tracks  of  the  defendant;  that  this  stipulation  should  be 
binding  on  the  successors  and  assigns  of  said  petitioner  so  long  as  a 
grade  crossing  should  be  maintained  at  the  crossing  the  right  of  way  for 
which  was  being  condemned  therein."  It  was  held,  this  was  a  valid  obli- 
gation, enforceable  against  the  petitioner,  and  its  successors  and  assigns, 
and  was  properly  admissible  in  evidence.  Chicago  and  Alton  R.  R.  Co. 
v.  The  Joliet,  Lockport  and  Aurora  Ry.  Co.  388. 

10.  The  obligation  being  a  valid  one,  securing  the  construction  and 
maintaining  of  the  proposed  crossing  at  the  expense  of  the  petitioner,  its 
successors  and  assigns,  the  cost  thereof  could  not  become  an  element 
of  damages  in  favor  of  the  defendant  corporation,  and  would  operate  to 
exclude  any  evidence  on  behalf  of  the  defendant  on  that  subject.  Ibid. 
388. 

11.  The  stipulation  is  sufficiently  definite  as  to  the  manner  in  which 
the  work  of  making  the  crossing  was  to  be  done,  and  as  to  what  extent  it 
would  affect  the  defendant.  A  "suitable  and  proper"  crossing,  is  a  phrase 
well  understood  by  civil  engineers  and  practical  railroad  men.  Any 
marked  departure  from  the  stipulation  in  that  regard  would  afford  to  the 
defendant  a  right  of  action  for  the  recovery  of  any  damages  occasioned 
thereby.     Ibid.  388. 

12.  The  force  and  effect  of  the  obligation,  as  an  instrument  of  evi- 
dence, and  as  to  the  exclusion  of  all  question  of  damages  to  arise  from 
the  expense  in  constructing  and  maintaining  the  crossing,  in  the  proceed- 
ing for  condemnation,  are  not  at  all  impaired  by  the  suggestion  that  it  is 
a  mere  promise — an  undertaking — which,  by  reason  of  financial  embar- 
rassment, or  from  other  causes,  may  not  be  performed.     It  is  a  valid 
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obligation.  The  covenant  is  thought  to  run  with  the  land,  and  for  any 
breach  thereof  a  right  of  action  is  given  which  will  afford  complete 
indemnity  to  the  company  whose  road  is  proposed  to  be  crossed.  It  can 
not  be  presumed,  in  the  absence  of  testimony  on  the  subject,  that  the 
petitioner  will  be  unable,  from  any  cause,  to  perform  its  obligation. 
Chicago  and  Alton  R.  R.  Co.  v.  The  Joliet,  Lockport  and  Aurora  Ry. 
Co.  388. 

13.  Former  decision — distinguished.  In  this  case  the  proposed 
crossing  was  upon  grade,  and  it  would  be  the  duty  of  both  parties  to 
see  to  it  that  the  crossing  was  properly  constructed,  and  maintained  in  a 
safe  condition,  and  in  this  respect  it  is  to  be  distinguished  from  the  case 
of  Chicago  and  Alton  Railroad  Co.  v.  Springfield  and  Northwestern 
Railroad  Co.  67  111.  142,  and  96  id.  274.  In  that  case  the  crossing  was 
not  upon  grade,  but  was  an  under- crossing,  made  by  cutting  through  a 
high  embankment  under  the  track  of  defendant's  road,  thereby  remov- 
ing all  the  support  it  had.  It  did  not  appear  that  the  petitioning  corpo- 
ration was  under  any  obligation  by  its  duty  to  the  public  as  a  common 
carrier,  or  by  any  stipulation  or  otherwise,  to  keep  defendant's  track 
above  its  own  in  a  suitable  and  safe  condition,  so  the  expense  incurred 
by  the  defendant  company  in  that  regard  was  a  very  proper  element  of 
damages  in  that  case.     Ibid.  388. 

14.  Effect  of  stopping  a  train  on  approaching  a  railway  crossing 
upon  the  hauling  capacity  of  the  engine — as  an  element  of  damages. 
It  was  represented  in  the  case  that  if  the  crossing  were  established  at  the 
point  proposed,  the  defendant  company,  in  conforming  to  the  require- 
ment of  the  statute  in  respect  to  the  stopping  of  trains  on  approaching 
a  railroad  crossing,  at  certain  distances  therefrom,  would  be  compelled 
to  bring  its  trains  to  a  halt  upon  an  ascending  grade,  and  that  thereby  the 
hauling  capacity  of  its  engines  would  be  impaired,  and  it  was  contended 
that  such  impairment  ought  to  be  considered  as  an  element  of  damages. 
But  the  statute  in  question  is  simply  a  police  regulation,  with  which  all 
railroad  companies  are  required  to  comply,  the  existence  of  which  is  sub- 
ject to  the  will  of  the  legislature,  so  it  is  of  too  uncertain  duration  to  be 
made  the  subject  of  damages  as  for  a  perpetual  inconvenience  and  injury. 
Ibid.  388. 

15.  Moreover,  it  is  a  principal  underlying  all  conduct,  that  neither  a 
natural  person  nor  a  corporation  can  claim  damages  on  account  of  being 
compelled  to  render  obedience  to  a  police  regulation.  Obedience  to  law 
is  a  service  all  citizens  and  corporations  are  bound  to  render  to  the  State, 
and  no  damages  can  grow  out  of  such  act  of  obedience.     Ibid.  388. 

16.  The  law  requiring  railroad  trains  to  stop  before  crossing  another 
railroad,  being  a  mere  police  regulation,  and  subject  to  repeal  at  any 
time,  the  damages  sustained  by  a  railroad  company  for  the  delay,  incon- 
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venience  and  trouble  in  stopping  before  crossing  another  road  seeking  a 
condemnation  for  right  of  way  across  the  track  of  an  existing  railroad, 
are  too  vague,  indefinite  and  contingent  to  be  an  element  in  the  assess- 
ment of  damages  in  favor  of  the  road  to  be  so  crossed.  Peoria  and 
Pekin  Union  Ry.  Co.  et  al.  v.  The  Peoria  and  Farmington  Ry.  Co.  110. 

17.  Nor  is  the  increased  danger  arising  from  the  crossing  of  the 
track  of  one  railroad  by  the  trains  of  another,  to  be  considered  as  an  ele- 
ment of  damage  in  such  proceeding.  To  allow  damages  on  such  a  claim 
would  violate  the  rule  that  they  can  not  be  allowed  on  mere  conjecture, 
speculation,  fancy  or  imagination, — they  must  be  real,  tangible  and  prox- 
imate.    Ibid.  110. 

18.  Former  decision.  Nor  is  this  rule  in  conflict  with  what  was  said 
in  Lake  Shore  and  Michigan  Southern  Railroad  Co.  v.  Chicago  and 
Western  Indiana  Railroad  Co.  100  111.  21,  where  it  was  held  that  only 
such  injury  and  inconvenience  as  reduce  the  capacity  of  the  corporation 
to  transact  its  business,  and  necessarily  result  in  damage  and  loss,  are 
elements  of  damage.     Ibid.  110. 

Damage  to  an  elevator. 

19.  Where  an  elevator  used  for  the  deposit  of  grain  stands  on  ground 
considerably  above  and  some  distance  from  a  river  upon  which  grain 
was  carried  from  the  elevator,  and  it  appearing  that  the  grain  was  trans- 
ferred from  the  elevator  to  boats  at  the  wharf  through  an  inclined  chute 
or  tube,  called  a  "conductor,"  and  that  a  railroad  for  which  a  condemna- 
tion was  sought  was  proposed  to  be  located  between  the  elevator  and 
the  river,  and  was  to  be  constructed  on  trestles,  and  elevated  entirely 
above  the  chute  or  conductor,  so  as  not  to  interfere  with  the  transfer- 
ring of  grain  from  the  elevator  to  the  river,  it  was  held,  there  was  no 
loss  to  the  owner  of  the  elevator,  and  therefore  could  be  no  damage. 
Ibid.  110. 

Precision  as  to  damages. 

20.  Nominal  damages.  In  the  assessment  of  damages  for  the  taking 
of  property  for  the  right  of  way,  the  amount  of  the  damage  must  be 
shown, — not  necessarily  with  precision,  but  approximately.  If  damage 
is  shown,  but  the  amount  is  not  approximately  made  to  appear,  no  more 
than  nominal  damages  can  be  allowed.     Ibid.  110. 

Measure  or  damages— generally. 

21.  Direct  and  immediate,  damages  alone  are  recoverable  in  this  class 
of  cases,  and  remote  or  merely  incidental  damages  can  not  be  consid- 
ered. It  is  that  injury  which  depreciates  the  value  of  the  property, 
whether  by  taking  a  portion  of  it  or  rendering  the  portion  left  less  useful, 
or,  in  case  of  a  railroad  company  or  other  corporate  body,  less  capable 
of  transacting  its  business, — such  a  hindrance  and  inconvenience  as  to 
occasion  loss,  or  diminish  and  limit  its  capacity  to  transact  its  business 
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by  decreasing  the  power  to  transact  as  much,  or  necessarily  increasing 
the  expense  of  what  may  be  done,  although  not  diminished;  and  this 
hindrance  must  produce  immediate  or  future  loss.  If  the  new  structure, 
when  made,  does  not  necessarily  abridge  the  owner's  capacity  without 
increased  expense  to  transact  an  equal  volume  of  business,  then,  although 
there  may  be  inconvenience  and  annoyance,  unless  the  property  is  depre- 
ciated in  value  these  are  not  elements  of  damage.  Peoria  and  Pekin 
Union  Ry.  Co.  et  al.  v.  The  Peoria  and  Farming  ton  Ry.  Co.  110. 
Of  the  evidence. 

22.  Proof  of  corporate  existence  of  railway  company  seeking  con- 
demnation of  right  of  way — how  far  necessary.     See  EVIDENCE,  11. 

23.  Plans  of  the  road  as  evidence.     Same  title,  15. 

24.  Weight  of  evidence — theory  of  experts  as  to  damages.  Same 
title,  3. 

Appeals  in  condemnation  cases. 

25.  Directly  to  Supreme  Court.  See  APPEALS  AND  WKITS  OF 
ERROR,  5. 

ERROR. 
Will  not  always  reverse.     See  PRACTICE  IN  THE  SUPREME 
COURT,  1  to  ,5. 

ESTOPPELS. 
Op  the  elements  of  an  estoppel. 

1.  The  doctrine  of  estoppels  in  pais  or  equitable  estoppels  is  based 
upon  a  fraudulent  purpose  and  a  fraudulent  result.  If  the  element  of 
fraud  is  wanting  there  is  no  estoppel,  as,  if  both  parties  are  equally 
cognizant  of  the  facts,  and  the  declaration  or  silence  of  the  one  party 
produces  no  change  in  the  conduct  of  the  other,  he  acting  solely  on  his 
own  judgment.  There  must  be  deception,  and  change  of  conduct  in 
consequence  thereof,  to  estop  a  party  from  showing  the  truth.  Powell 
et  al.  v.  Rogers,  318. 

Mortgagee— sale  under  mechanic's  lien. 

2.  Whether  mortgagee  is  estopped  to  claim  as  against  improvements 
made  by  purchaser.  Where  a  mortgagee,  after  the  sale  of  the  mortgaged 
premises  under  a  decree  to  enforce  a  mechanic's  lien,  declined  to  pur- 
chase the  certificate  of  purchase,  or  to  redeem,  saying  he  would  do 
nothing  more  about  the  matter,  and  the  purchaser  under  such  decree,  a 
party  to  the  suit,  after  taking  out  his  deed,  erected  a  building  upon  the 
land,  it  was  held,  on  bill  to  foreclose  the  mortgage  after  the  decree  of 
sale  in  the  lien  case  had  been  reversed,  that  the  mortgagee  was  not 
estopped  from  setting  up  a  claim  under  his  mortgage  as  against  the  im- 
provements put  upon  the  land  by  the  prior  purchaser  before  the  decree 
was  reversed.     Ibid.  318. 
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Widow's  claim  of  dower. 

3.  No  estoppel  by  statements  of  administrator  at  sale  of  lands.  A 
widow  will  not  be  estopped  from  asserting  her  claim  to  dower  in  lands 
sold  by  the  administrator  of  the  estate  of  her  husband,  by  any  state- 
ments or  assurances  made  by  the  administrator  at  the  sale  that  such  sale 
was  free  from  her  claim  of  dower,  when  she  was  not  present  when  they 
were  made,  and  no  authority  from  her  to  make  them  is  shown.  Cox 
et  al.  v.  Garst,  342. 

TO  SET  UP  DURESS. 

4.  A  party  who  induces  the  owner  of  land  to  convey  the  same  in  trust, 
by  threatening  to  have  a  conservator  of  the  grantor  appointed,  and  insti- 
tuting proceedings  to  have  the  grantor  adjudged  insane,  and  dismisses 
such  proceeding  upon  the  executing  of  such  deed,  will  be  estopped  from 
afterwards  avoiding  the  deed  on  the  ground  its  execution  was  procured 
by  duress.     Brower  et  al.  v.  Callender  et  al.  88. 

EVIDENCE. 
Secondary  evidence — lost  deed. 

1.  Preliminary  evidence  of  loss.  Where  the  existence  of  an  original 
deed  is  clearly  shown  by  one  witness,  and  its  loss  is  shown  by  two  wit- 
nesses, who  prove  that  diligent  search  has  been  made  for  it  among  the 
papers  and  files  of  a  bank,  where  they  had  every  reason  to  suppose  it 
would  be  found,  and  where  it  naturally  would  be  left,  and  that  they 
were  unable  to  find  or  produce  it,  this  will  be  sufficient  to  admit  secondary 
evidence  of  its  contents.     Colder  et  al.  v.  Bressler,  419. 

2.  Sufficiency  of  proof  of  contents  of  lost  deed.  To  prove  the  con- 
tents of  a  lost  deed  made  by  the  State  Bank  of  Illinois  to  the  assignees 
thereof,  one  of  the  grantees  testified  that  in  a  minute-book  of  the  bank, 
under  a  given  date,  would  be  found,  in  his  handwriting,  a  copy  of  such 
deed,  and  that  it  was  a  true  copy,  which  he  made  from  the  original  con- 
veyance, and  it  was  stipulated  that  an  exhibit  was  a  true  and  correct 
copy  of  the  deed  so  spread  upon  the  minute-book,  so  far  as  the  body  of 
the  deed  was  concerned.  It  appeared  that  the  witness,  in  making  the 
transcript  of  the  original  deed  upon  the  minute-book,  omitted  the  name 
of  the  president,  and  also  failed  to  make  any  scrawl  or  other  impression 
to  indicate  the  seal,  both  of  which,  however,  the  evidence  showed  were 
on  the  original:  Held,  that  the  mere  execution  of  the  deed  was  suffi- 
ciently proved,  without  reference  to  the  copy,  and  that  the  exhibit,  with 
the  stipulation,  proved  the  contents  of  the  deed.     Ibid.  419. 

Weight  of  evidence. 

3.  Theory  of  experts  as  to  damages  on  condemnation  of  right  of 
way.  In  the  assessment  of  damages  for  a  right  of  way,  the  jury  will  be 
warranted  in  giving  but  slight,  if  any,  weight  to  the  evidence  of  mere 
experts,  based  simply  on  theory  and  conjecture,  as  to  the  damage  the 
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construction  of  a  railroad  between  an  elevator  and  river  would  be  to 
the  owners  of  the  elevator.     Peoria  and  Pekin  Union  Ry.  Co.  et  al.  v. 
The  Peoria  and  Farming  ton  Ry.  Co.  110. 
Sufficiency  of  evidence. 

4.  To  show  a  purchase  for  value  as  against  prior  unrecorded  deed. 
The  recital  of  payment  of  the  consideration  in  a  subsequent  purchaser's 
deed  for  land,  is  sufficient  evidence  of  a  purchase  for  value  as  against 
the  rights  of  parties  claiming  under  a  prior  unrecorded  deed  from  the 
same  grantor,  until  rebutted.     Kerfoot  v.  Cronin  et  al.  609. 

Evidence  given  on  former  triad. 

5.  Evidence  of  what  an  officer  testified  to,  on  a  former  trial,  in  an 
action  on  his  official  bond,  as  to  when  his  alleged  defalcation  took  place, 
when  he,  at  the  second  trial,  is  absent  from  the  State,  is  properly  rejected, 
when  it  does  not  appear  but  that  his  sureties  knew  of  his  whereabouts 
in  time  to  have  taken  his  deposition  in  the  case.  Cassady  et  al.  v.  Trus- 
tees of  Schools,  560. 

Decdaration  of  grantor. 

6.  Not  competent  after  grant.  The  declarations  of  a  grantor  after 
making  the  grant,  are  incompetent  as  evidence  to  prove  what  the  grantor 
then  did,  or  to.  impeach  the  conveyance.  Brower  et  al.  v.  Callender 
et  al.  88. 

Sworn  answer  in  chancery. 

7.  Evidence  to  overcome  the  same.  Where  a  sworn  answer  is  required, 
and  filed,  denying  the  material  allegations  of  the  bill,  it  is  evidence  for 
the  defendant  of  such  force  that  the  complainant  can  have  no  decree 
against  him  until  the  same  is  disproved  by  evidence  equal  to  that  of  one 
witness,  and  in  addition  thereto  a  preponderance  of  proofs  sufficient  to 
have  sustained  the  bill  if  the  oath  to  the  answer  had  been  waived.  Mey 
et  al.  v.  Gulliman,  Admx.  272. 

8.  Sworn  answer  as  evidence  in  second  suit.  If  a  complainant,  after 
the  coming  in  of  sworn  answers,  dismisses  his  bill,  and  then  files  another 
setting  up  substantially  the  same  grounds  for  relief  as  in  the  former  one, 
but  waiving  answer  under  oath,  such  sworn  answers  filed  in  the  prior 
suit  will  remain  evidence,  and  the  complainant  can  have  no  decree  under 
his  second  bill  until  such  sworn  answers  are  overcome  by  a  preponder- 
ance of  other  proofs.     Ibid.  272. 

As  to  character  of  the  transaction. 

9.  Question  to  party— whether  improper.  On  the  trial  of  a  suit  upon 
a  promissory  note,  in  which  one  of  the  defences  was  that  the  note  was 
given  for  money  due  and  owing  upon  a  gambling  contract  for  the  pur- 
chase of  options  on  the  board  of  trade,  the  court  asked  one  of  the  plain- 
tiffs, who  was  a  witness  in  the  case,  if  there  was  no  understanding 
between  him  and  the  defendant  that  he  was  to  furnish  pork  or  grain, 
and  whether  the  whole  of  the  transaction,  from  beginning  to  end,  was 
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not  merely  to  charge  the  defendant  with  the  differences  that  might  have 
grown  out  of  the  transactions:    Held,  that  there  was  no  special  objection 
to  the  questions.     Kreigh  et  al.  v.  Sherman,  49. 
To  show  location  of  a  road. 

10.  By  field  notes.  To  prove  the  establishment  and  location  of  a 
public  road  by  commissioners  appointed  by  an  act  of  the  legislature  in 
1847,  some  field  notes  were  read  in  evidence,  purporting  to  be  those  of 
the  surveyor,  dated  in  1847,  with  certain  pages  cut  out.  The  county  clerk 
testified  that  he,  on  search,  had  not  been  able  to  find  in  his  office  any 
record  of  the  road  across  a  particular  tract  of  land,  and  that  the  paper 
purporting  to  be  the  field  notes  was  handed  to  him  by  a  person  collecting 
materials  for  a  history  of  the  county.  There  was  no  evidence  of  its 
authenticity,  or  how  the  person  giving  it  to  the  clerk  became  possessed 
of  it,  or  that  it  was  ever  filed  as  a  part  of  the  records  establishing  the 
road,  or  that  the  person  making  it  was  surveyor  of  the  county,  or  was 
appointed  by  the  commissioners  to  make  the  survey,  and  there  was  no 
proof  of  the  signature  of  the  surveyor,  or  that  the  notes  were  ever  filed 
or  intended  to  be  filed:  Held,  that  the  evidence  was  not  proper,  and  was 
inadmissible.     Owens  et  al.  v.  Crossett,  354. 

Proof  of  corporate  existence. 

11.  In  collateral  proceeding,  as,  in  proceeding  to  condemn  right 
of  way.  The  general  rule  is,  that  in  all  collateral  proceedings  at  the  suit 
of  an  alleged  corporation,  the  introduction  of  the  charter  of  the  company, 
and  proof  that  the  company  is  exercising  the  franchises  granted,  afford 
sufficient  evidence  upon  the  question  of  the  corporate  existence  of  the 
company.  In  such  case  it  is  not  required  to  show  that  the  company  is  a 
corporation  de  jure.  Peoria  and  Pekin  Union  Ry.  Co.  et  al.  v.  The 
Peoria  and  Farming  ton  Ry.  Co.  110. 

12.  What  is  a  collateral  proceeding .  A  proceeding  for  the  condem- 
nation of  the  right  of  way  for  a  railroad  is  a  collateral  proceeding,  so  far 
as  concerns  the  question  of  the  corporate  existence  of  the  company  seek- 
ing the  condemnation.     Ibid.  110. 

13.  Former  decision.  In  this  case  a  railroad  company  sought  to 
condemn  a  right  of  way,  under  the  Eminent  Domain  act.  As  proof  of 
its  corporate  existence  the  company  gave  in  evidence  the  special  charter 
under  which  it  claimed  to  have  been  organized,  and  also  gave  evidence 
of  user  of  the  franchises  granted  by  the  charter.  This  was  held  suffi- 
cient to  authorize  the  proceeding.     Ibid.  110. 

14.  But  it  was  contended  the  case  of  Allman  v.  Havana,  Rantoul 
and  Eastern  Railroad  Co.  88  111.  521,  holds  a  different  doctrine;  that  in 
that  case  it  was  held,  in  a  suit  on  a  subscription  for  stock  to  the  com- 
pany, the  defendant  could  interpose  as  a  defence  that  the  requisite 
amount  of  stock  had  not  been  subscribed  to  authorize  the  company  to 
collect  assessments  on  subscriptions.     That  decision  was  under  the  gen- 
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eral  Railroad  law,  and  this  is  under  a  special  charter.  It  was  considered, 
if  this  does  not  distinguish  that  case  from  this,  then  the  former  must  be 
limited  to  cases  arising  under  the  general  Railroad  law,  or  must  be  over- 
ruled, as  the  court,  on  more  mature  reflection,  are  convinced  it  is  repugnant 
to  the  general  doctrine  applicable  to  cases  like  the  present.  Peoria  and 
Pekin  Unian  Ry.  Co.  et  al.  v.  The  Peoria  and  Farmington  Ry.  Co.  110. 

On  condemnation  of  right  of  way. 

15.  Plans  of  road  as  evidence.  In  a  proceeding  to  condemn  a  right 
of  way  for  a  railroad  over  a  strip  of  land  between  an  elevator  and  a  river, 
the  plans  by  which  the  company  proposes  to  build  the  road,  as  showing 
the  track  is  to  be  laid  upon  trestles  elevated  so  high  as  not  to  interfere 
with  the  transfer  of  grain  from  the  elevator  to  the  river  in  chutes  or  con- 
ductors, are  admissible  in  evidence  on  the  question  of  damages  and  com- 
pensation  claimed.     Ibid.  110. 

Letters  from  strangers  to  suit. 

16.  Not  admissible.  A  postal  card  and  a  letter  received  by  a  party  to 
a  suit  from  a  third  person  in  reply  to  letters  by  such  party  in  relation  to 
the  matters  in  litigation,  are  not  admissible  as  evidence  for  such  party. 
The  testimony  of  the  persons  writing  such  letters  should  be  taken  in  the 
usual  way,  so  that  they  might  be  subject  to  cross-examination.  Capen 
et  al.  v.  The  De  Steiger  Glass  Co.  185. 

State  Bank — acceptance  of  act  of  1847. 

17.  As  to  proof  of  acceptance  by  State  Bank  of  act  of  1847,  to 
close  up  its  affairs.  Section  3  of  the  act  of  1847,  for  closing  the  affairs 
of  the  State  Bank  of  Illinois,  required  the  bank  to  signify  its  acceptance 
of  the  provisions  thereof  within  three  days  from  its  passage,  by  a  writing 
signed  by  the  president  and  cashier,  under  the  seal  of  the  bank.  To 
prove  such  acceptance  a  copy  of  an  order  to  that  effect  of  the  board  of 
directors,  taken  from  the  minutes  of  their  proceedings,  duly  certified  by 
the  president  and  cashier,  under  the  seal  of  the  bank,  was  given  in  evi- 
dence, over  an  objection:  Held,  that  while  it  might  have  been  more 
formal  to  have  simply  certified  the  fact  of  acceptance,  without  showing 
the  acceptance  itself,  as  was  done,  yet  the  course  adopted  was  a  substan- 
tial compliance  with  the  act.     Golder  et  al.  v.  Bressler,  419. 

Atpointment  of  trustees  of  State  Bank. 

18.  How  shown.  The  certificate  of  the  Secretary  of  State  that  it 
appears,  from  the  records  of  his  office,  that  the  Governor  on  a  certain 
day  appointed  A,  B  and  C  trustees,  to  take  charge  of  the  assets  of  the 
State  Bank,  as  provided  by  law,  is  clearly  inadmissible  to  prove  the  fact 
of  such  appointment.  The  Secretary  of  State  should  have  certified  to 
a  transcript  of  the  record  showing  the  appointment.     Ibid.  419. 

Appointment  to  office. 

19.  Presumption  and  burden  of  proof  as  to  appointment  to  office. 
"Where  it  is  made  to  appear  in  a  collateral  proceeding  that  one  is  acting 
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in  some  public  or  quasi  public  capacity  or  employment,  under  color  of 
an  appointment,  it  will  be  presumed,  in  the  absence  of  any  proof  to  the 
contrary,  that  his  appointment  is  legal  and  valid.  This  presumption  has 
the  effect  of  shifting  the  burthen  of  proof  upon  those  who  seek  to  assail 
his  title.  This  doctrine  clearly  applies  to  the  trustees  of  the  State  Bank, 
to  sustain  their  acts  done  in  pursuance  of  law.  Golder  et  al.  v.  Bressler, 
419. 

Burden  of  peoof. 

20.  To  show  contract  to  pay  interest  on  interest.  In  a  suit  where 
the  plaintiff  seeks  to  recover  interest  on  interest  after  due,  the  burden  of 
proof  is  upon  him  to  prove  a  promise  to  pay  such  interest,  for  a  consid- 
eration deemed  valuable  in  law,  and  an  acceptance  of  such  promise, 
either  actual  or  constructive.     Edgerton  v.  Weaver  et  al.  43. 

Cross-examination. 

21.  Right  of  several  parties  to  cross-examine  witnesses.  It  would 
seem  quite  clear  that  in  case  of  separate  and  distinct  defences  each  party 
defendant  would  have  a  right  to  cross-examine  as  to  any  matter  specially 
affecting  his  peculiar  defence,  no  matter  how  numerous  the  parties  may 
be;  but  in  case  of  a  common  defence  the  cross-examination  should  be 
limited,  within  a  reasonable  discretion,  to  the  necessities  of  the  case. 
No  inflexible  rule  can  be  laid  down.     Kerfoot  v.  Cronin  et  al.  609. 

22.  Questioning  evidence  called  out  on  cross-examination.  Coun- 
sel will  not  be  allowed  to  cross-examine  a  witness,  and  if  the  testimony 
elicited  is  not  satisfactory,  have  it  excluded.  A  party  will  not  be  allowed 
to  experiment  with  a  witness  in  this  way.  Capen  et  al.  v.  The  De  Steiger 
Glass  Co.  185. 

On  condemnation  of  right  of  way. 

23.  When  sought  for  a  railroad  across  the  track  of  another  rail- 
road— covenant  to  keep  in  repair  the  crossing — its  admissibility  in 
evidence — and  its  effect  upon  the  question  of  damages.  See  EMINENT 
DOMAIN,  9  to  13. 

In  suit  upon  official  bond. 

24.  Books  of  entries  by  public  officers — admissible  against  the  sure- 
ties on  their  bonds.     See  OFFICIAL  BONDS,  11,  12. 

In  collateral  proceedings. 

25.  Questioning  authority  of  officers  de  facto — as,  the  assignees%of 
the  State  Bank.     See  OFFICE  AND  OFFICEKS,  1,  2. 

Evidence  in  criminal  cases.     See  CKIMINAL  LAW,  3,  4. 

EXCEPTIONS  AND  BILLS  OF  EXCEPTIONS. 
Exception. 

1.  Whether  necessary.  An  exception  to  the  ruling  of  the  court  on  a 
motion  to  quash  an  indictment  is  not  necessary  to  be  taken  and  pre- 
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served  by  bill  of  exceptions,  in  order  to  present  the  question  of  the 
sufficiency  of  the  indictment  to  this  court,  any  more  than  there  is  for  an 
exception  to  the  decision  of  the  court  upon  a  demurrer  to  a  pleading. 
Baker  v.  The  People,  452. 

2.  The  rule  requiring  the  record  to  show  an  exception  to  the  ruling 
of  the  court,  applies  only  where  such  ruling  is  based  upon  extrinsic 
matter  which  does  not,  without  being  embodied  in  a  bill  of  exceptions, 
constitute  a  part  of  the  record.     Ibid.  452. 

Bills  of  exceptions. 

3.  When  to  be  presented.  A  party  moving  for  a  new  trial  is  not 
bound  to  present  a  bill  of  exceptions  containing  the  evidence,  etc.,  on 
the  trial,  until  a  final  judgment  is  rendered,  and  if  the  motion  is  not 
decided  until  the  next  term  of  court,  a  motion  for  such  bill  of  excep- 
tions on  the  day  the  motion  is  overruled,  is  in  time.  At  the  time  the 
motion  is  overruled,  and  final  judgment  entered,  the  bill  of  exceptions 
must  be  presented  for  the  signature  of  the  judge,  or  an  order  must  be 
obtained  from  the  court  extending  the  time  to  a  future  day.  People 
ex  rel.  v.  Gary,  264. 

4.  Where  a  party  does  not  present  a  bill  of  exceptions  at  the  time  a 
motion  for  a  new  trial  is  overruled,  which  is  at  a  term  subsequent  to  that 
of  the  trial,  but  procures  an  order  of  court  extending  the  time,  within 
which  he  prepares  and  presents  a  bill  of  exceptions,  he  will  be  in  apt 
time.     Ibid.  264. 

5.  In  case  the  judge  does  not  remember  the  evidence.  The  fact  that 
the  judge  trying  the  cause  does  not  remember  the  evidence  on  the  trial, 
will  not  justify  him  in  refusing  to  sign  a  bill  of  exceptions  presented  to 
him  in  the  time  allowed.  If  the  evidence  was  not  reduced  to  writing, 
or  preserved  by  a  short-hand  reporter,  and  the  judge  fails  to  remember 
it,  the  witnesses  who  testified  on  the  trial  may  be  examined  again  by 
him,  on  a  motion  for  a  bill  of  exceptions,  in  regard  to  what  they  testified 
to  on  the  trial,  and  in  that  or  some  other  way  he  should  determine  the 
evidence  to  be  incorporated  in  the  bill  of  exceptions.     Ibid.  264. 

EXECUTOB. 
Appointment— in  case  of  a  vacancy. 

By  the  county  court — not  the  circuit  court.  See  ADMINISTEA- 
TION  OF  ESTATES,  2. 

FEES. 

A  SINGLE  FEE  FOE  SEVERAL  PARTIES. 

1.  Plaintiff  or  defendant.  On  an  application  by  the  city  of  Chicago, 
in  the  Superior  Court  of  Cook  county,  for  a  confirmation  of  special 
assessments  of  benefits,  against  several  lot  owners,  for  opening  a  street, 
all  the  defendants  may  join  in  filing  objections,  and  the  clerk  of  the 
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FEES.     A  single  fee  FOR  several  parties.     Continued. 

court  is  only  entitled  to  demand  the  payment  of  one  fee  of  one  dollar 
and  fifty  cents,  and  not  that  sum"  for  each  defendant,  before  filing  their 
objections.  Such  a  proceeding  is  but  one  suit,  within  the  meaning  of 
the  statute  relating  to  fees  and  salaries,  though  there  may  be  many  de- 
fendants.    People  ex  rel.  Carroll  v.  Gary  et  al.  332. 

2.  The  true  meaning  of  section  33,  chapter  53,  Rev.  Stat.  1874,  is, 
that  all  persons,  however  numerous,  constitute  but  one  party  plaintiff, 
and  all,  as  such,  are  required  to  pay  but  one  fee  of  six  dollars,  and  that 
all  the  defendants,  without  regard  to  their  number,  constitute  but  one 
party  defendant,  and  should  be  required,  in  an  ordinary  case,  to  pay  but 
one  fee  of  one  dollar  and  fifty  cents.     Ibid.  332. 

FOREIGN  ADMINISTRATOR. 
Right  to  sue  in  this  State.     See  PARTIES,  3. 

FORFEITURE. 
Non-performance  of  contract. 

1.  Liquidated  damages.     See  CONTRACTS,  6. 
Declaration  of  forfeiture. 

2.  What  constitutes — in  case  of  sale  of  land — and  non-performance 
by  purchaser.     See  CONTRACTS,  7.       * 

FORMER  ADJUDICATION. 
Whether  a  bar  to  subsequent  suit. 

1.  Generally.  Where  some  specific  fact  or  question  has  been  adju- 
dicated and  determined  in  a  former  suit,  and  the  same  fact  or  question 
is  again  put  in  issue  in  a  subsequent  suit  between  the  same  parties,  its 
determination  in  the  former  suit,  if  properly  presented  and  relied  on, 
will  be  held  conclusive  upon  the  parties  in  the  latter  suit,  without  regard 
to  whether  the  cause  of  action  is  the  same  in  both  suits  or  not.  Such 
estoppel  to  relitigate  the  same  question  is  equally  available  to  the  plain- 
tiff as  to  the  defendant.     Tilley  v.  Bridges,  336. 

2.  Where  a  matter  has  been  once  litigated,  and  a  judgment  or  decree 
rendered,  in  a  court  of  competent  jurisdiction,  the  judgment  or  decree 
must  be  regarded  as  final  between  the  parties  to  the  litigation,  and  those 
who  claim  under  them  after  the  rendering  thereof.  Cooper  et  al.  v.  Cor- 
bin  et  al.  224. 

3.  In  the  particular  case.  Where  a  receiver  of  a  railroad  company, 
appointed  and  acting  under  the  direction  of  the  circuit  court  of  the 
United  States,  in  1877  filed  a  bill  in  the  circuit  court  of  Peoria  county 
to  enjoin  the  collection  of  the  taxes  levied  upon  the  capital  stock  of  the 
company  for  the  years  1873,  1874  and  1875,  which,  on  a  hearing,  was 
dismissed,  it  was  held,  that  the  decree  in  such  case  was  no  bar  to  another 
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FORMER  ADJUDICATION. 
Whether  a  bar  to  subsequent  suit.  Continued. 
bill  filed  by  the  purchasers  of  the  railroad  and  its  property,  under  a  deed 
of  trust,  and  whose  title  was  acquired  long  after  the  filing  of  the  first 
bill,  to  enjoin  the  collection  of  the  same  taxes  by  the  sale  of  the  rolling 
stock  of  the  railroad  company  after  its  purchase,  such  purchasers  not 
claiming  under  the  receiver,  for  the  reasons  that  neither  the  parties  nor 
the  subject  matter  are  the  same.  The  latter  bill  presented  the  question 
that  the  purchasers  acquired  the  property,  by  their  purchase,  free  and 
clear  of  the  taxes,  which  was  not  litigated  in  the  former  suit.  Cooper 
et  al.  v.  Corbin  et  al.  224. 

4.  Where  a  bill  in  chancery  calls  for  answers  under  oath,  which  are 
filed,  denying  the  material  allegations  of  the  bill  and  the  equities  of  com- 
plainant, and  no  replication  is  filed,  but  the  bill  is  dismissed,  on  com- 
plainant's motion,  without  any  words  in  the  order  showing  it  is  without 
prejudice,  it  is  a  matter  of  grave  doubt  whether  such  an  order  does  not 
render  the  matters  alleged  and  denied  res  judicata  as  betwen  the  parties. 
Mey  et  al.  v.  Gulliman,  Admx.  272. 

5.  Where  the  questions  involved  are  not  the  same.  Where  land  is 
sold  and  conveyed  by  deed,  which,  by  mistake,  misdescribes  the  land, 
and  it  is  sold  by  the  grantor's  assignee  in  bankruptcy,  the  refusal  of  a 
motion  in  the  District  Court  of  the  United  States  to  set  aside  the  assignee's 
sale  and  deed,  for  the  reason  the  bankrupt  had  no  title  to  the  land  sold, 
is  no  bar  to  a  bill  in  equity  by  the  grantee  in  the  first  deed  to  have  his 
deed  reformed  and  the  mistake  therein  corrected,  and  to  enjoin  the  exe- 
cution of  a  judgment  in  ejectment  recovered  by  the  purchaser  at  the 
assignee's  sale,  the  questions  involved  in  the  motion  and  the  bill  not 
being  the  same.     Davis  v.  Kennedy  et  al.  300. 

6.  On  bill  to  correct  mistake — denial  of  relief  as  a  bar  to  other 
relief  on  the  same  ground.  Where  the  qtiestion  of  a  mistake  is  involved 
in  a  bill  in  equity,  and  the  question  of  mistake  is  decided  against  the 
complainant,  the  decree  will  be  held  binding  and  conclusive  upon  him  in 
any  subsequent  suit  seeking  other  relief  on  the  same  ground.  Tilley  v. 
Bridges,  336. 

7.  Where  a  bill  filed  by  a  purchaser  of  land  at  an  administrator's  sale, 
to  have  the  title  to  land  purchased  by  him  confirmed  by  decree,  on  the 
ground  of  a  mistake  in  omitting  the  description  of  the  land  in  the  peti- 
tion of  the  administrator  and  the  decree  of  sale,  and  to  correct  the  mis- 
take, is  dismissed  for  want  of  equity,  the  decree  of  dismissal  will  be  a 
bar  to  a  second  bill  in  chancery  by  such  purchaser  seeking  to  recover  of 
the  estate  the  money  paid  for  the  land,  and  for  taxes  paid  and  improve- 
ments made  by  him  upon  the  land  before  discovery  of  the  mistake,  and 
this  though  in  the  former  bill  another  person,  who  had  no  interest  in  the 
subject  matter  involved,  was  joined  as  a  co-complainant.     Ibid.  336. 
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FORMER  ADJUDICATION. 
Whethek  a  bar  to  subsequent  suit.     Continued. 

8.  Wlie?i  not  on  the  merits.  "Where  an  application  for  judgment 
against  lots  for  unpaid  special  assessments  is  denied  by  the  court,  merely 
for  the  reason  that  no  ordinance  had  ever  been  passed  by  the  city  council 
regulating  the  action  of  the  city  collector  in  making  his  report  of  delin- 
quent lands  and  lots  to  the  county  collector,  the  order  denying  the  appli- 
cation will  be  no  bar  to  a  second  application  for  judgment,  for  the  reason 
there  was  no  hearing  upon  the  merits  on  the  first  application.  Schertz 
v.  The  People  ex  rel.  Taylor,  Collector,  27. 

Dismissing  bill  of  review— as  bar  to  weit  of  error. 

9.  And  as  to  the  original  suit,  on  reversal.  While  a  decree  dis- 
missing a  bill  of  review  to  impeach  a  decree  for  error  upon  the  face  of 
the  proceedings,  might  be  pleaded  in  bar  of  a  writ  of  error  to  reverse  the 
same  decree,  yet  if  it  is  not  so  pleaded,  and  the  original  decree  is  reversed 
and  the  cause  remanded,  the  decree  on  the  bill  of  review  can  not  be  held 
any  bar  in  the  original  case,  or  to  a  proper  distribution  of  the  money 
arising  from  a  sale  of  the  premises  among  the  several  creditors  having 
liens.     Powell  et  al.  v.  Rogers,  318. 

FORMER  DECISIONS. 
Proof  of  corporate  existence. 

1.  In  collateral  proceeding .  In  this  case  a  railroad  company  sought  to 
condemn  a  right  of  way,  under  the  Eminent  Domain  act.  As  proof  of 
its  corporate  existence  the  company  gave  in  evidence  the  special  charter 
under  which  it  claimed  to  have  been  oi'ganized,  and  also  gave  evidence 
of  user  of  the  franchises  granted  by  the  charter.  This  was  held  suffi- 
cient to  authorize  the  proceeding.  Peoria  and  Pekin  Union  Ry.  Co. 
et  al.  v.  The  Peoria  and  Farming  ton  Ry.  Co.  110. 

2.  But  it  was  contended  the  case  of  Allman  v.  Havana,  Rantoul 
and  Eastern  Railroad  Co.  88  111.  521,  holds  a  different  doctrine;  that  in 
that  case  it  was  held,  in  a  suit  on  a  subscription  for  stock  to  the  com- 
pany, the  defendant  could  interpose  as  a  defence  that  the  requisite 
amount  of  stock  had  not  been  subscribed  to  authorize  the  company  to 
collect  assessments  on  subscriptions.  That  decision  was  under  the  gen- 
eral Railroad  law,  and  this  is  under  a  special  charter.  It  was  considered, 
if  this  does  not  distinguish  that  case  from  this,  then  the  former  must  be 
limited  to  cases  arising  under  the  general  Railroad  law,  or  must  be  over- 
ruled, as  the  court,  on  more  mature  reflection,  are  convinced  it  is  repug- 
nant to  the  general  doctrine  applicable  to  cases  like  the  present.  Ibid. 
110. 

Eminent  domain. 

3.  Elements  of  damage — right  of  way  for  railroad  across  the  track 
of  another  railroad.  The  law  requiring  railroad  trains  to  stop  before 
crossing  another  railroad,  being  a  mere  police  regulation,  and  subject  to 
repeal  at  any  time,  the  damages  sustained  by  a  railroad  company  for  the 
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FOBMER  DECISIONS.     Eminent  domain.     Continued. 

delay,  inconvenience  and  trouble  in  stopping  before  crossing  another 
road  seeking  a  condemnation  for  right  of  way  across  the  track  of  an 
existing  railroad,  are  too  vague,  indefinite  and  contingent  to  be  an  ele- 
ment in  the  assessment  of  damages  in  favor  of  the  road  to  be  so  crossed. 
Nor  is  the  increased  danger  arising  from  the  crossing  of  the  track  of  one 
railroad  by  the  trains  of  another,  to  be  considered  as  an  element  of  dam- 
age in  such  proceeding.  To  allow  damages  on  such  a  claim  would  violate 
the  rule  that  they  can  not  be  allowed  on  mere  conjecture,  speculation, 
fancy  or  imagination, — they  must  be  real,  tangible  and  proximate.  Peoria 
and  Pekin  Union  Ry.  Co.  et  al.  v.  Peoria  and  Farmington  Ry.  Co.  110. 

4.  Nor  is  this  rule  in  conflict  with  what  was  said  in  Lake  Shore  and 
Michigan  Southern  Railroad  Co.  v.  Chicago  and  Western  Indiana 
Railroad  Co.  100  111.  21,  where  it  was  held  that  only  such  injury  and 
inconvenience  as  reduce  the  capacity  of  the  corporation  to  transact  its 
business,  and  necessarily  result  in  damage  and  loss,  are  elements  of 
damage.     Ibid.  110. 

5.  Where  one  railroad  is  to  cross  the  track  of  another  railroad-  — 
covenant  to  construct  and  keep  in  repair  the  crossing — effect  on  ques- 
tion of  damages.  It  was  sought  to  condemn  a  right  of  way  for  a  railroad 
across  the  right  of  way  and  track  of  another  railroad.  The  petitioning 
company  gave  in  evidence  a  covenant  on  its  part  to  construct  and  keep 
in  repair  the  proposed  crossing,  and  this  was  considered  as  excluding  all 
question  of  damages  arising  from  the  expense  of  constructing  and  main- 
taining the  crossing.  The  proposed  crossing  was  upon  grade,  and  it 
would  be  the  duty  of  both  parties  to  see  to  it  that  the  crossing  was  prop- 
erly constructed,  and  maintained  in  a  safe  condition,  and  in  this  respect 
it  is  to  be  distinguished  from  the  case  of  Chicago  and  Alton  Railroad 
Co.  v.  Springfield  and  Northwestern  Railroad  Co.  67  111.  142,  and  96 
id.  274.  In  that  case  the  crossing  was  not  upon  grade,  but  was  an  under- 
crossing,  made  by  cutting  through  a  high  embankment  under  the  track 
of  defendant's  road,  thereby  removing  all  the  support  it  had.  It  did  not 
appear  that  the  petitioning  corporation  was  under  any  obligation  by  its 
duty  to  the  public  as  a  common  carrier,  or  by  any  stipulation  or  other- 
wise, to  keep  defendant's  track  above  its  own  in  a  suitable  and  safe 
condition,  so  the  expense  incurred  by  the  defendant  company  in  that 
regard  was  a  very  proper  element  of  damages  in  that  case.  Chicago  and 
Alton  R.  R.  Co.  v.  The  Joliet,  Lockport  and  Aurora  Ry.  Co.  388. 

Assignees  or  the  State  Bank. 

6.  Of  the  public  character  of  their  trust.  The  State  of  Illinois 
being  a  subscriber  to  the  capital  stock  of  the  old  State  Bank,  and  inter- 
ested in  the  winding  up  of  its  affairs,  the  office  and  duties  of  the  trustees 
appointed  for  that  purpose  were  of  a  public  nature,  and  not  private. 
Expressions  to  the  contrary  in  the  case  of  The  People  ex  rel.  v.  Ridgely 
et  al.  21  111.  65,  are  to  be  regarded  as  made  in  arguendo  merely.  Golder 
et  al.  v.  Bressler,  419. 
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FEAUD. 

SUPPRESSIO  VERI. 

1.  Confidential  relation.  One  occupying  a  confidential  relation  to 
the  owner  of  an  interest  in  land  as  his  trustee,  in  dealing  with  such  owner 
for  a  purchase  of  his  interest  is  not  bound  to  disclose  to  him  the  sale  of 
a  half  interest  in  the  property  previously  made  by  such  trustee,  when  the 
deed  evidencing  such  sale  has  been  recorded,  and  such  owner,  before 
that  time,  had  learned  of  such  sale  by  the  trustee,  and  filed  a  bill  to  set 
it  aside.     Whitesides  v.  Taylor  et  al.  496. 

2.  When  the  duty  to  disclose  facts  ceases.  After  the  filing  of  a  bill 
by  a  cestui  que  trust  against  the  trustee  and  others  to  avoid  a  sale  made 
by  the  trustee,  placing  the  parties  in  direct  antagonism  in  any  dealings 
thereafter  between  them  for  the  purchase  of  the  interest  of  the  cestui 
que  trust  by  the  trustee,  if  the  former  desires  further  information  from 
the  latter  respecting  the  property  and  its  condition,  it  is  as  much  the  duty 
of  the  party  desiring  the  information  to  make  inquiry  of  the  trustee,  as 
it  is  his  duty  to  give  information.     Ibid.  496. 

Kepresentations  of  a  third  person. 

3.  Whether  party  is  responsible  for  representations  of  another. 
The  purchaser  of  an  interest  in  land  will  not  be  held  responsible  for  the 
representations  of  a  mere  go-between,  not  strictly  the  agent  of  either 
party,  made  to  the  vendor  to  induce  the  sale,  and  communicating  to  each 
matters  coming  from  the  other,  especially  when  the  representations  seem 
to  have  been  made  on  his  own  account,  and  from  his  own  promptings,  to 
sustain  his  own  interests.     Ibid.  496. 

FKAUDULENT  CONVEYANCES. 

Fraud  not  presumed. 

1.  Fraud  as  against  creditors  is  never  to  be  presumed  when  the  trans - 
■    action  may  be  fairly  reconciled  with  honesty.     Mey  et  al.  v.  Gulliman, 

Admx.  272. 

Fraud  must  be  shown. 

2.  Where  a  deed  is  alleged  to  be  fraudulent  as  to  creditors  of  the 
grantor,  fraud  must  be  proved.     Davis  v.  Kennedy  et  al.  300. 

Voluntary  conveyance. 

3.  By  one  when  not  indebted — subsequent  exchange  of  titles.  A 
voluntary  deed  made  by  a  father  to  his  daughter,  at  a  time  when  no 
indebtedness  is  shown  against  him,  and  when,  for  aught  appearing,  he 
was  perfectly  solvent,  is  good  and  valid,  and  a  second  conveyance  made 
by  him  to  her  for  another  tract  in  case  of  her  relinquishing  her  right  and 
estate  in  the  land  first  conveyed,  and  allowing  the  father  to  sell  the  same 
and  receive  the  proceeds,  being  founded  upon  a  valuable  consideration, 
is  not  fraudulent  as  to  creditors  of  the  father  having  claims  against  him 
when  the  same  is  made.     Ibid.  300. 
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FREEHOLD. 
Whether  freehold  involved. 

As  affecting  the  right  of  appeal.  See  APPEALS  AND  WEITS  OF 
ERROR,  7  to  11. 

GRAIN  INSPECTION.     See  INSPECTION  OF  GRAIN,  1  to  4. 

HIGHWAYS. 
Removing  obstructions. 

1.  Proof  as  to  location  of  road — user — proof  required  to  justify 
removal  offences.  A  party  attempting  to  justify  the  removal  and  threat- 
ened removal  of  fences  on  the  ground  they  are  on  a  legally  established 
road,  must  not  only  prove  the  establishment  of  the  road,  but  also  that 
such  road  was  established  and  located  at  the  precise  places  where  the 
fences  are  built.     Owens  et  al.  v.  Crossett,  354. 

2.  Evidence  tending  to  prove  that  a  road  had  been  traveled  over  unin- 
closed  prairie  land  for  forty  years,  in  a  general  direction,  but  the  line  of 
travel  varying  considerably,  and  had  been  changed  within  twenty  years 
past,  is  insufficient  to  show  a  road  by  user  or  prescription  over  a  partic- 
ular place  in  question,  so  as  to  justify  a  road  commissioner  in  removing 
fences  placed  thereon.     Ibid.  354. 

3.  Because  a  road  is  traveled,  or  even  legally  established,  does  not 
authorize  a  road  commissioner  to  open  or  remove  fences  not  within  the 
boundaries  of  the  road.  His  power  to  act  is  confined  within  the  limits 
of  the  road,  and  to  obstructions  within  those  limits,  and  where  he 
attempts  to  justify  such  a  removal  he  must  prove  that  his  acts  were  done 
between  the  outer  lines  of  the  road.     Ibid.  354. 

4.  Field  notes,  as  evidence  to  show  location  of  road.  See  EVI- 
DENCE, 10. 

AS  TO  THE  USE  OF  STREETS. 

5.  Power  of  municipal  corporations  to  regulate  and  control.  See 
CORPORATIONS,  12  to  17. 

HOMESTEAD. 

Who  entitled  to  homestead. 

1.  It  is  not  every  person  owning  or  occupying  land  that  is  entitled  to 
a  homestead  in  it,  but  only  a  "householder  having  a  family. "  Without 
proof  that  a  defendant  in  execution  was  such  a  person,  no  claim  of 
exemption  arises.     Ryhiner  v.  Frank  et  al.  326. 

HOW  EXTINGUISHED  OR  LOST. 

2.  Generally .  There  are  only  two  modes  by  which  the  homestead 
right  or  estate  may  be  extinguished:  First,  by  a  release,  waiver  or  con- 
veyance in  writing,  subscribed  by  the  householder  and  his  wife,  or  her 
husband,  if  he  or  she  has  one,  and  acknowledged  in  the  same  manner  as 
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conveyances  of  real  estate  are  required  to  be  acknowledged;  or,  second, 
by  conveyance  of  the  premises,  with  abandonment  or  giving  up  of  pos- 
session.    McMahill  et  al.  v.  McMahill,  596. 

3.  Can  not  be  released  by  ante-nuptial  contract.  A  widow's  home- 
stead right  can  not  be  barred  by  an  ante-nuptial  contract  to  that  effect. 
Such  contract  may  bar  dower,  but  not  the  right  to  the  homestead,  even 
though  the  widow  may  not  have  any  issue  of  the  marriage.  The  pro- 
vision securing  a  homestead  being  a  matter  of  public  concern,  can  not 
be  abrogated  by  private  contract.     Ibid.  596. 

IMPRISONMENT  FOR  DEBT. 
Of  the  proper  judgment. 

1.  When  debtor  is  found  not  guilty  on  one  charge  and  guilty  of 
another.  On  the  trial  of  the  issues  in  the  county  court  whether  a  debtor 
was  guilty  of  fraudulently  disposing  of  his  property,  and  was  also  guilty 
of  unjustly  refusing  to  surrender  his  property  in  satisfaction  of  the  judg- 
ment against  him,  the  jury  found  the  first  issue  for  him,  and  the  second 
against  him:  Held,  that  the  court  might  properly  have  entered  two  judg- 
ments, one  discharging  the  debtor  from  the  first  alleged  cause  of  impris- 
onment, and  remanding  him  on  the  second,  which  thereafter,  in  case 
of  no  appeal  by  the  creditor,  would  constitute  the  sole  ground  of  his 
detention.  But  a  simple  judgment  remanding  the  debtor  to  the  custody 
of  the  officer  will  have  the  same  effect,  and  that  an  appeal  by  the  debtor 
from  such  order  brings  up  for  retrial  only  the  cause  of  imprisonment  for 
which  he  was  remanded,  and  the  verdict  of  not  guilty  as  to  the  charge  of 
fraud,  unappealed  from  by  the  creditor,  is  conclusive  on  that  charge, 
and  it  can  not  be  again  tried  on  the  debtor's  appeal.  Petition  of  Ennor, 
105. 

IMPROVEMENTS. 
Mortgagee— purchases  under  mechanic's  lien. 

Rights  of  mortgagee  as  respects  improvements  made  by  such  pur- 
chaser.    See  ESTOPPEL,  2;  PURCHASERS,  1. 

INJUNCTIONS. 

TO  PREVENT  A  TRESPASS. 

1.  Generally.  An  injunction  will  not  lie  to  prevent  a  simple  trespass 
to  property,  consisting  of  a  single  act,  where  the  person  committing  or 
threatening  the  trespass  is  able  to  respond  in  damages;  but  if  he  is  insol- 
vent, and  trespasses  of  a  grave  character  are  threatened  to  be  repeated, 
equity  will  interfere  to  prevent  the  wrong  by  restraining  the  threatened 
trespass.     Owens  et  al.  v.  Crossett,  354. 

2.  Removing  fences  from  an  alleged  highway.  Where  a  party, 
claiming  to  act  as  a  road  commissioner,  had  removed  complainant's 


INDEX.  727 


INJUNCTIONS.     To  prevent  a  teespass.     Continued. 

fences  a  considerable  number  of  times,  claiming  they  were  obstructions 
to  a  public  road,  and  had  said  he  would  remove  them  as  often  as  re- 
placed, and  he  had  no  property  subject  to  execution,  and  the  proofs 
failed  to  show  the  road  was  in  fact  located  over  the  place  in  dispute,  it 
was  held,  that  the  case  fell  within  the  exception  to  the  general  rule,  and 
that  a  court  of  equity  had  jurisdiction  to  enjoin  the  defendant  from 
again  removing  such  fences,  for  the  reasons  there  was  no  adequate 
remedy  at  law,  and  to  prevent  multiplicity  of  suits.  Owens  et  al.  v. 
Crossett,  354. 

INSPECTION  OF  GEAIN. 
Appointment  of  geain  inspectors. 

1.  Boards  of  trade  of  East  St.  Louis  and  Chicago — their  powers. 
By  the  act  of  1867,  incorporating  the  East  St.  Louis  Board  of  Trade, 
there  were  conferred  upon  that  board  all  the  powers  and  privileges,  and 
it  was  subjected  to  all  the  restrictions,  of  the  Chicago  Board  of  Trade  as 
then  existing  under  its  charter  of  1859.  Section  10,  of  the  charter  of 
the  board  of  trade  of  Chicago,  merely  authorizes  an  inspection  of  grain 
by  inspectors  appointed  by  the  board  of  trade,  among  its  members,  or 
as  to  any  other  person  who  may  agree  thereto;  and  such  inspectors  so 
appointed  have  no  authority  to  act  in  any  other  case,  or  under  other  or 
different  circumstances.  East  St.  Louis  Board  of  Trade  v.  The  People 
ex  rel.  382. 

2.  Public  warehouses — act  of  1871  construed  as  not  affecting  boards 
of  trade.  The  act  of  1871,  for  the  regulation  of  public  warehouses,  was 
not  intended  as  an  amendment  of  the  charters  of  boards  of  trade.  That 
act  was  intended  as  a  complete  system  of  itself,  in  no  manner  connected 
with  or  depending  upon  any  other  law  on  the  subject.  Under  it  no  pro- 
vision is  made  for  the  appointment  of  inspectors  of  grain  for  public 
warehouses  in  class  "  B."     Ibid.  382. 

3.  Effect  of  act  not  providing  for  inspectors.  Under  the  act  of  1871, 
in  relation  to  public  warehouses,  it  making  no  provision  for  the  appoint- 
ment of  inspectors  of  grain  in  class  "B,"  the  owners  or  proprietors  of 
that  class  of  warehouses  could  conduct  their  business  without  inspec- 
tion, as  before  the  passage  of  the  law.  This  seeming  defect  in  the  act 
can  not  be  construed  to  invest  boards  of  trade  with  the  power  of  appoint- 
ing such  inspectors.     Ibid.  382. 

4.  Section  19,  of  the  act  of  1871,  prohibits  warehousemen  of  class 
"  B  "  from  receiving  and  mixing  the  grain  of  different  owners  until  the 
same  shall  have  been  inspected,  in  all  places  where  there  are  legally 
appointed  inspectors  of  grain.  Such  inspectors  are  not  such  as  are 
appointed  by  a  board  of  trade,  but  such  as  might  be  appointed  under 
power  subsequently  conferred  by  law.  So  inspectors  appointed  by  the 
board  of  trade  of  East  St.  Louis  are  not  legally  appointed  under  this 
section.     Ibid.  382. 
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INSTEUCTIONS. 

OF  THEIR  QUALITIES. 

1.  Need  not  be  repeated.  Where  the  substance  of  the  part  of  an 
instruction  stricken  out  by  the  court  is  embraced  in  another  instruction 
which  is  given,  there  will  be  no  error  in  the  modification,  even  though 
the  portion  stricken  out  was  a  correct  statement  of  the  law.  City  of 
Chicago  v.  Stearns,  554. 

2.  Assuming  facts  not  proven,  or  which  are  controverted.  Where 
the  facts  are  not  proved,  or  are  controverted,  and  the  evidence  is  con- 
flicting, the  court,  in  instructing  the  jury,  can  not  assume  them  to  be 
true  without  usurping  the  province  of  the  jury,  and  it  is  error  to  do  so. 
The  facts  should  be  submitted,  on  the  evidence,  to  the  juiw.  The  fact 
that  the  court  states  the  law  applicable  to  particular  states  of  the  case,  is 
of  itself  an  assumption  that  such  states  of  case  exist,  it  not  being  pre- 
sumed a  court  will  state  the  law  to  the  jury  in  reference  to  questions 
not  before  them.  Neither  is  it  proper  that  an  instruction  should,  even 
hypothetically,  give  a  one-sided  or  partial  view  of  the  facts.  Chambers 
v.  The  People,  409. 

3.  The  use  of  the  word  "if"  before  each  statement  of  fact  in  an 
instruction  stating  facts,  but  failing  to  state  how  any  quazre  thereby  raised 
is  to  be  solved,  whether  by  reference  to  the  evidence  or  otherwise,  and 
not  even  referring  the  solution  of  it  to  the  jury,  will  not  render  the 
instruction  free  from  the  objection  that  it  assumes  the  fact  stated,  to 
exist.     Ibid.  409. 

4.  On  the  trial  of  one  for  an  assault  with  intent  to  commit  a  rape,  the 
court  instructed  the  jury  "that  any  fact  and  circumstance  that  concurs 
with  the  testimony  of  the  prosecutrix,  such  as,  that  if  she  be  of  good 
fame,  or  if  she  presently  discover  the  offence;  if  she  showed  circum- 
stances and  signs  of  injury;  if  the  offender  fled, — these  and  the  like  are 
concurring  circumstances,  which  give  great  probability  to  her  evidence." 
There  was  no  evidence  that  the  prosecutrix  showed  signs  and  circum- 
stances of  injury,  it  not  being  pretended  that  she  ever  received  or  claimed 
to  have  received  any  injury  from  the  defendant,  and  the  evidence  was 
conflicting  whether  she  presently  discovered  the  offence,  and  left  it  very 
doubtful  whether  the  defendant  fled  when  charged:  Held,  that  the  in- 
struction was  calculated  to  mislead,  and  was  erroneous.     Ibid.  409. 

5.  As  to  the  weight  to  be  given  to  witness'  testimony.  While  a  court 
may  state,  in  a  general  way,  what  facts  appearing  in  evidence  may  be 
taken  into  consideration  in  determining  the  weight  to  be  given  to  witness' 
testimony,  it,  in  doing  so,  should  always,  and  particularly  in  cases  where 
the  evidence  is  conflicting  and  nearly  balanced,  carefully  guard  against 
the  use  of  any  expression  indicating  or  tending  to  indicate  the  extent 
of  the  weight  to  be  given  to  such  facts.  While  it  is  true  it  is  the  duty  of 
the  jury  to  consider  such  facts,  after  all  it  is  left  to  them  to  say  what 
credit  the  witness  is  entitled  to  receive.  Smith  et  al.  v.  Chicago  and 
Western  Indiana  R.  R.  Co.  511. 
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6.  It  is  not  proper  for  the  court  to  single  out  some  particular  fact  as 
affecting  the  value  of  the  opinions  of  a  particular  witness  or  class  of  wit- 
nesses in  a  case  where  opinions  are  allowed,  and  then  tell  the  jury  that 
the  opinions  of  such  witnesses  should  not  be  permitted  or  "allowed  to 
counterbalance  or  overcome  the  opinions"  of  witnesses  not  affected  by 
the  fact  thus  singled  out,  and  an  error  in  that  regard  is  not  cured  by 
adding  that  such  is  the  rule  other  things  being  equal.  Smith  et  al.  v. 
Chicago  and  Western  Indiana  R.  R.  Co.  511. 

7.  May  be  based  on  party's  theory  of  what  evidence  shows.  Where 
instructions  are  given  at  the  instance  of  each  party,  based  upon  the 
theory  that  the  evidence  shows  a  certain  state  of  facts,  directing  the  jury, 
if  they  find  the  facts  one  way,  to  find  for  the  plaintiff,  and  if  they  find 
the  facts  as  claimed  by  the  defendant,  to  find  for  him,  it  can  not  be  said 
that  the  plaintiff's  instruction  is  misleading,  as  assuming  a  state  of  facts. 
Eames  v.  Rend  et  al.  506. 

8.  Not  improper,  if  based  on  facts  of  which  there  is  evidence. 
Where  there  is  evidence  of  a  fact,  an  instruction  based  upon  the  finding 
of  such  fact  by  the  jury  from  the  evidence,  and  defining  the  law  appli- 
cable to  such  state  of  fact,  is  not  erroneous  and  misleading.      Ibid.  506. 

9.  Whether  one  will  cure  error  in  another.  Where  the  court  gives 
two  instructions,  the  one  correct,  but  the  very  reverse  of  the  other,  which 
is  erroneous,  the  correct  instruction  will  not  cure  the  error  in  the  other, 
as  the  jury  have  no  means  of  determining  which  is  correct.  Wabash, 
St.  Louis  and  Pacific  Ry.  Co.  v.  Shacklet,  Admx.  364. 

AS  HAVING  EVIDENCE  FOE  THEIR  SUPPORT. 

10.  If  there  is  any  evidence  tending  to  establish  the  facts  submitted 
in  an  instruction,  it  can  not  be  said  to  have  no  evidence  on  which  to  rest. 
It  is  not  necessary  that  the  facts  submitted  should  appear  by  a  prepon- 
derance of  the  evidence.  Such  an  instruction  is  proper,  though  the  pre- 
ponderance of  the  evidence  is  the  other  way.  Chicago  West  Division 
Ry.  Co.  v.  Mills,  63. 

11.  Should  not  ignore  question  in  issue — and  what  evidence  upon 
such  question  will  call  for  proper  instructions.  See  NEGLIGENCE, 
6  to  9. 

Modifying  instruction. 

12.  By  directing  jury  to  the  evidence,  no  error.  '  The  modifying  of 
instructions,  by  calling  the  attention  of  the  jury  to  the  fact  of  their  duty 
to  determine  the  nature  and  character  of  the  transaction  in  dispute 
between  the  parties,  from  all  the  evidence  in  the  case,  is  not  an  error. 
Kreigh  et  al.  v.  Sherman,  49. 

Instructions  construed. 

13.  With  reference  to  the  evidence.  An  instruction  must  be  con- 
strued with  reference  to  the  facts  in  evidence  before  the  jury.     So  where 
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an  instruction  stated  the  facts  upon  which  the  jury  might  find  for  the 
plaintiff,  unless  they  should  find,  from  the  evidence,  that  a  release  was 
executed  by  the  plaintiff  under  an  agreement  which  he,  at  the  time  of 
making  the  same,  was  capable  of  understanding  and  intelligently  con- 
senting to,  and  the  evidence  showed  the  plaintiff  was,  at  the  time  of 
executing  the  alleged  release,  temporarily  under  the  influence  of  opiates, 
it  was  held,  that  the  instruction  must  have  been  understood  as  referring 
to  a  want  of  intelligence  caused  by  the  influence  of  the  opiates,  and  not 
as  a  simple  lack  of  intelligence,  especially  when  any  pernicious  effect  of 
the  instruction  was  fully  counteracted  by  one  of  the  instructions  on  the 
other  side.     Chicago  West  Division  Ry.  Co.  v.  Mills,  63. 

14.  As  to  requiring  notice.  In  a  suit  against  a  city  to  recover  dam- 
ages for  an  injury  received  from  a  defective  sidewalk,  the  court  instructed 
for  the  plaintiff  that  it  was  the  duty  of  the  defendant  to  use  reasonable 
diligence  to  keep  the  sidewalk  in  a  reasonably  safe  condition,  and  if  the 
jury  believed,  from  the  evidence,  that  the  defendant  had  failed  to  per- 
form such  duty,  and  that  by  reason  of  its  negligence  in  that  regard  the 
said  sidewalk  was  permitted  to  remain  out  of  repair  and  in  a  dangerous 
condition,  etc.  It  was  objected  that  this  might  authorize  the  jury  to 
conclude  no  notice  of  the  defect  was  necessary  to  charge  the  defendant: 
Held,  that  the  words,  "was  permitted  to  remain  out  of  repair,"  implied  a 
knowledge  on  the  part  of  the  city  of  the  condition  of  the  walk.  City  of 
Chicago  v.  Stearns,  554. 

INTEKEST. 
Refusal  of  officer  to  pay  ovee  money. 

1.  Liability  for  interest.  In  all  cases  where  a  public  officer  appro- 
priates and  converts  to  his  own  use  moneys  which  he  holds  in  his  official 
capacity,  and  upon  proper  demand  refuses  to  pay  over  to  the  party  or 
parties  entitled  to  receive  the  same,  such  officer  and  his  sureties  will  be 
liable  on  his  official  bond  for  the  amount  of  such  moneys,  with  interest 
thereon  at  the  rate  of  six  per  cent,  from  the  time  of  such  conversion. 
Cassady  et  al.  v.  Trustees  of  Schools,  560. 

Compound  interest. 

2.  When  allowable.  While  it  is  true  that  compound  interest  will  not 
be  allowed  in  the  absence  of  an  agreement  to  pay  it,  yet,  after  interest 
has  become  due,  it  may,  by  agreement  of  the  parties,  be  turned  into  the 
principal,  and  be  made  to  bear  interest  for  delay  of  payment,  and  the 
agreement  enforced.  Thayer  v.  The  Wilmington  Star  Mining  Co. 
et  al.  540. 

Whether  interest  allowed. 

3.  Under  contract  for  services  to  be  paid  by  a  share  of  net  profits 
— of  interest  on  loans  as  part  of  expenses.     See  CONTRACTS,  9. 
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INTERLOCUTORY  ORDER. 
What  constitutes.     See  APPEALS  AND  WRITS  OF  ERROR,  3. 

INVENTION. 
By  one  in  the  seevice  of  anothee. 

In  whom  is  the  property  in  an  invention  made  by  one  while  in  the 
employment  of  another — a  contract  construed.      See  CONTRACTS, 

17,  18. 

JOINT  OBLIGATIONS. 

Of  the  statute  making  them  seveeal. 

1.  Construed.  Section  3,  chapter  76,  of  the  Revised  Statutes,  which 
declares  that  "all  joint  obligations  and  covenants  shall  be  taken  and  held 
to  be  joint  and  several  obligations  and  covenants,"  has  reference  only  to 
contracts,  obligations  or  covenants  made  jointly  by  persons  in  their  indi- 
vidual capacity,  and  not  to  partnership  obligations  or  debts.  The  statute 
does  not  authorize  suit  to  be  brought  on  a  partnership  debt  against  one 
member  of  the  firm.     Coates  v.  Preston  et  al.  470. 

JOINT  AND  SEVERAL  OBLIGATIONS. 

Official  bonds.     See  OFFICIAL  BONDS,  9. 

JUDGMENTS. 
In  excess  of  affidavit  of  meeits. 

1.  A  judgment  for  a  greater  sum  than  the  amount  claimed  in  the 
plaintiff's  affidavit  of  merits  is  not  erroneous,  where  the  excess  is  made 
up  by  the  allowance  of  interest  from  the  time  the  affidavit  was  made  until 
the  recovery.     Gradle  et  al.  v.  Hoffman,  147. 

Impeisonment  foe  debt. 

2.  Of  the  proper  judgment  to  be  entered  when  debtor  is  found  not 
guilty  on  one  charge  and  guilty  of  another.  See  IMPRISONMENT 
FOR  DEBT,  1. 

In  mandamus. 

3.  Of  the  proper  judgment — whether  authorised  by  the  prayer  in 
the  petition.     See  MANDAMUS,  2. 

What  is  a  final  judgment. 

4.  On  reversal  by  Appellate  Court.  See  APPEALS  AND  WRITS 
OF  ERROR,  2. 

JUDICIAL  SALES.     See  SALES,  2  to  5. 

JURISDICTION. 

SUPEEME  COUET— MANDAMUS. 

1.  To  compel  the  trial  of  a  cause.  This  court  has  jurisdiction  to 
hear  and  decide  an  application  for  a  writ  of  mandamus  against  a  circuit 
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JURISDICTION.     Supreme  Court — mandamus.     Continued. 

judge,  to  direct  him  to  try  a  defendant  for  an  alleged  crime  on  a  change 
of  venue  from  another  county.     People  ex  rel.  v.  Zane,  662. 

County  couet  in  Cook  county. 

2.  Divested  of  probate  jurisdiction,  under  the  act  of  1877.  See 
COUNTY  COUET  IN  COOK  COUNTY,  1. 

On  change  of  venue. 

3.  Conditions  to  the  jurisdiction  of  the  court  to  which  the  change 
is  awarded.     See  VENUE,  2,  3. 

JUEY. 

Competency. 

1.  As  to  opinion  formed.  A  person  proposed  as  a  juror  stated,  on 
his  voir  dire,  he  had  read  an  account  of  the  case  in  the  newspapers,  but 
remembered  no  part  of  what  he  read, — that  the  account  made  no  im- 
pression on  his  mind,  and  that  he,  at  the  time  he  was  examined,  had  no 
impression,  and  it  would  not  require  evidence  to  remove  any  impression, 
but  said  if  the  evidence  was  evenly  balanced  it  might  be  difficult  to 
decide:  Held,  that  he  was  impartial,  and  qualified.  Qradle  et  al.  v. 
Hoffman,  147. 

LACHES,     See  LIMITATIONS,  1,  6. 

LEGISLATIVE  POWEE.     See  CONSTITUTIONAL  LAW,  1,  2. 

LIENS. 
Judgment  lien. 

1.  As  against  subsequent  incumbrance.  A  judgment  in  a  court  of 
record  is  a  lien  upon  the  defendant's  land  from  its  date,  and  the  lien 
thereof  wrill  be  prior  to  that  of  a  deed  of  trust  subsequently  given  on 
real  estate  by  such  defendant,  though  for  the  purchase  money,  and 
though  the  sheriff's  deed  to  the  purchaser  on  execution  is  not  made  until 
after  the  recording  of  the  trust  deed.  The  sheriff's  deed,  when  made, 
relates  back  to  the  date  of  the  judgment,  and  takes  effect  as  of  that  date 
against  intervening  incumbrancers  and  purchasers.  Ryhiner  v.  Frank 
et  al.  326. 

Mechanic's  lien. 

2.  Of  the  petition.  A  petition  to  enforce  a  mechanic's  lien,  which 
shows  that  the  material  was  to  be  delivered  and  paid  for  within  one  year 
from  the  date  of  the  contract,  is  sufficient.    Powell  et  al.  v.  Rogers,  318. 

Vendor's  men. 

3.  Waiver — by  taking  other  security.  The  taking  of  a  tr'ust  deed 
by  the  vendor  of  land  is  a  waiver  of  his  implied  lien  for  the  purchase 
money,  and  such  deed  of  trust  then  becomes  the  sole  measure  of  the 
vendor's  right  in  the  land  for  the  security  of  the  payment  of  the  pur- 
chase money  by  the  vendee.     Ryhiner  v.  Frank  et  al.  326. 
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LIENS.     Continued. 
Lien  fob  taxes. 

4.  Personal  property  tax  —  when  a  lien  therefor  attaches.  See 
TAXATION,  5. 

5.  Lien  for  taxes  upon  real  estate — when  it  takes  effect.  Same 
title,  6. 

Retieing  paetnee. 

6.  Of  his  right  to  a  lien  on  partnership  assets  for  payment  of  firm 
debts.     See  PARTNERSHIP,  3,  4. 

LIMITATIONS. 
In  equity. 

1.  In  suit  to  recover  for  money  had  and  received  by  school  directors. 
Where  a  township  treasurer  by  mistake  pays  the  moneys  arising  from 
taxes  levied  in  one  school  district  to  the  directors  of  schools  of  another 
district,  the  Statute  of  Limitations  will  bar  a  bill  in  equity  by  the  direct- 
ors of  the  district  entitled  to  the  funds  after  the  lapse  of  five  years  from 
the  last  payment  so  made  to  the  wrong  district,  by  analogy  to  the  limit- 
ation at  law  for  money  had  and  received.  School  Directors  v.  School 
Directors,  653. 

School  money — as  a  teust  fund. 

2.  So  as  to  affect  the  operation  of  the  Statute  of  Limitations. 
Money  belonging  to  a  school  district  while  in  the  hands  of  the  township 
treasurer  is  a  trust  fund,  but  when  he  pays  it  out  to  the  directors  of 
another  district,  on  their  orders,  by  mistake,  without  fraud  or  collusion, 
or  notice  to  the  recipients  that  it  belonged  to  another  district,  it  can 
not  be  held  to  be  a  trust  fund  in  their  hands  which  will  exclude  the 
operation  of  the  Statute  of  Limitations.     Ibid.  653. 

Municipal  coepoeations. 

3.  In  an  action  on  contract  or  for  a  tort,  a  municipal  corporation  may 
plead  or  have  pleaded  against  it  the  Statute  of  Limitations.     Ibid.  653. 

Undee  the  Bankeupt  law. 

4.  Where  a  person  claims  property  adversely  to  a  bankrupt  long  before 
he  is  adjudged  a  bankrupt,  under  a  deed  from  him  absolute  in  form,  a 
bill  in  equity  by  the  assignee,  filed  more  than  two  years  after  his  appoint- 
ment, seeking  to  have  the  deed  set  aside  and  reach  the  property  therein 
conveyed,  is  barred  by  the  limitation  provided  in  section  5057,  Eevised 
Statutes  of  the  United  States.  In  such  case  an  adverse  possession  is 
not  necessary  to  defeat  the  suit.  It  is  enough  that  the  defendant  claimed 
an  adverse  interest  in  the  property.     Jenkins  v.  Rosenberg  et  al.  157. 

Retrospective  effect. 

5.  A  statute  limiting  the  time  of  taking  out  deeds  on  a  certificate  of 
purchase  at  sheriff's  sale,  changing  the  time  fixed  by  this  court,  and  apply- 
ing to  sales  made  before  its  passage  or  before  it  took  effect,  if  it  gives  a 
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LIMITATIONS.     Retrospective  effect.     Continued. 

reasonable  time  for  taking  out  such  deed,  is  a  valid  law,  taking  away  no 
vested  right,  but  affecting  and  changing  only  the  remedy.     Ryhiner  v. 
Frank-  et  al.  326. 
Lapse  of  time  aside  fkom  the  statute. 

6.  Delay  in  bringing  suit  to  correct  mistake  in  a  deed.  The  unin- 
terrupted enjoyment  of  the  possession  of  land  under  a  deed  which,  by 
mistake,  failed  to  properly  describe  the  premises,  for  many  years,  with- 
out knowledge  of  the  mistake,  and  without  question  of  the  party's  right, 
will  excuse  the  party  from  the  imputation  of  laches  in  not  bringing  suit 
to  correct  the  mistake  until  an  opposing  claim  was  set  up  leading  to  a 
discovery  of  the  mistake      White  v.  White  et  al.  313. 

LIQUIDATED  DAMAGES. 
Foe  non-performance  of  contract.     See  CONTRACTS,  6. 

LOST  DEED. 
Secondary  evidence.     See  EVIDENCE,  1. 

MANDAMUS. 

TO  COMPEL  THE  TRIAD  OF  A  CAUSE. 

1.  This  court  has  jurisdiction  to  hear  and  decide  an  application  for 
a  writ  of  mandamus  against  a  circuit  judge,  to  direct  him  to  try  a  defend- 
ant for  an  alleged  crime,  on  a  change  of  venue  from  another  county. 
People  ex  rel.  v.  Zane,  662. 

OF  THE  PROPER  JUDGMENT. 

2.  Whether  authorized  under  the  prayer.  "Where  the  prayer  in  a 
petition  for  a  mandamus  is,  in  the  alternative,  that  the  defendant,  a  city, 
cause  the  levy  of  a  tax  to  be  made  for  the  payment  of  a  judgment  against 
it,  if  the  money  on  hand  shall  be  insufficient  to  discharge  the  same,  a 
judgment  will  be  authorized  directing  payment  out  of  a  levy  made  after 
suit  brought,  and  before  the  hearing,  to  the  extent  authorized  by  the 
charter,  treating  the  due  proportion  of  the  amount  levied  as  levied  for 
the  benefit  of  creditors  of  the  city,  to  be  so  applied  when  the  levy  shall 
be  collected.     City  of  East  St.  Louis  v.  Underwood,  Ex'x.  308. 

MARITIME  LAW. 

Injury  to  property  on  land. 

1.  Where,  through  the  negligence  of  those  managing  a  steam  tug-boat 
in  towing  a  schooner  in  the  navigable  waters  of  the  Chicago  river,  the 
schooner  is  run  into  an  elevator  situated  on  the  land,  breaking  the  same, 
and  causing  the  loss  of  a  quantity  of  grain,  the  tort  is  not  a  maritime 
one,  and  within  the  exclusive  jurisdiction  of  a  court  of  admiralty.  In 
such  case  the  State  courts  may  afford  a  remedy  for  the  injury.  Johnson 
et  al.  v.  Chicago  and  Pacific  Elevator  Co.  462. 
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MASTEE  IN  CHANCEEY. 
Eeference  to  master. 

When  it  should  be  made.     See  CHANCEEY,  18. 

MEASUEE  OF  DAMAGES. 
Non-delivery  of  goods  sold. 

1.  The  true  measure  of  damages  for  a  breach  of  a  contract  to  sell 
and  deliver  five  hundred  gross  of  fruit  jars,  a  part  of  which  only  were 
delivered,  is  the  difference  between  the  contract  price  and  the  market 
value  of  such  articles  at  the  time  and  place  fixed  by  the  contract  for 
delivery.  If  such  articles  can  not  be  had  in  the  market  where  by  the 
contract  they  were  to  have  been  delivered,  they  may  be  bought  in  the 
nearest  market,  and  the  additional  cost  of  getting  them  there  will  be 
the  cost  in  the  market  where  they  were  to  be  delivered.  Capen  et  al.  v. 
The  De  Steiger  Glass  Co.  185. 

Eminent  domain. 

2.  In  proceeding  to  condemn  right  of  way  for  railroad.  See  EMI- 
NENT DOMAIN,  19,  20,  21. 

3.  For  a  railroad  across  the  track  of  another  railroad — of  the  ele- 
ments of  damages.     See  same  title,  9  to  18. 

MECHANIC'S  LIEN.     See  LIENS,  2. 

MEEGEE. 
Eeducing  debt  to  judgment. 

1.  Effect  on  original  character  of  the  debt.  Where  a  city  charter 
requires  a  certain  per  cent  of  taxes  levied  and  collected  to  be  devoted  to 
the  payment  of  its  bonds  and  coupons  as  a  class  of  indebtedness,  the 
recovery  of  a  judgment  against  the  city  on  such  bonds  will  not  merge 
the  indebtedness  in  the  judgment,  so  that  it  will  lose  its  proper  classi- 
fication. The  origin  of  the  debt  will  fix  its  classification,  which  will 
remain,  however  numerous  the  mutations  the  form  of  the  debt  may 
undergo.     City  of  East  St.  Louis  v.  Underwood,  Ex'x.  308. 

2.  Every  cause  of  action,  when  a  recovery  is  had  thereon,  is  merged 
in  the  judgment  or  decree,  which  thereafter  represents  the  rights  of  the 
parties.     Boynton  v.  Ball,  627. 

MISTAKE. 
Error  or  mistake  in  decree. 

'  In  what  mode  to  be  corrected.     See  CHANCEEY,  20. 

MOETGAGES  AND  DEEDS  OF  TEUST. 
Trustee— his  relation  to  the  parties. 

1.  Is  agent  of  the  debtor  as  well  as  of  the  creditor.  A  trustee  in  a 
deed  of  trust  is  the  trustee  of  the  debtor  as  well  as  of  the  creditor,  and 
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MOETGAGES  AND  DEEDS  OF  TKUST. 

Tkustee— his  relation  to  the  paeties.     Continued. 

his  relation  imposes  the  duty  of  acting  fairty,  honestly,  and  for  the  best 
interests  of  all  parties  having  rights  in  the  property  pledged,  or  fund, 
and  to  use  all  reasonable  efforts  to  protect  their  several  interests.  For 
this  purpose  he  must  use  the  same  efforts  that  prudent  men  usually 
employ  in  the  protection  of  their  own  interests.  Ventres  et  al.  v.  Cobb 
et  al.  33. 

Sale  by  trustee. 

2.  Can  be  made  only  for  default.  The  payment  of  the  debt  secured 
by  a  deed  of  trust  defeats  the  power  of  sale,  and  a  purchaser  at  such 
sale  must  see  to  it  that  the  grantor  in  the  deed  is  in  default,  and  that 
some  part  of  the  debt  is  due  and  unpaid,  and  it  seems  also  that  a  tender 
of  payment  before  sale  will  render  the  sale  invalid.     Ibid.  33. 

3.  Sale  set  aside  for  fraud  and  oppression.  The  owner  of  certain 
premises,  designated  .as  blocks  5  and  6,  gave  a  deed  of  trust  thereon  to 
secure  the  purchase  money,  after  which  he  sold  the  same  to  A  and  B, 
who  assumed  the  payment  of  the  incumbrance,  and  they  conveyed  block 
5  to  C,  who  conveyed  the  same  to  D,  who  paid  the  creditor  half  of  the 
debt  secured  by  the  trust  deed.  The  remaining  part  of  the  debt,  about 
$700,  being  unpaid,  both  blocks  were  advertised  for  sale  by  the  trustee. 
On  the  evening  before  the  day  appointed  for  the  sale  it  was  agreed  be- 
tween the  creditor  and  A,  that  A  should  purchase  lot  6  for  a  sum  suffi- 
cient to  discharge  the  balance  due  under  the  incumbrance.  On  the 
morning  of  the  sale  it  was  agreed  by  the  creditor  and  trustee  to  postpone 
the  sale  one  hour,  to  enable  A  to  get  a  certified  check  from  the  bank 
with  which  to  pay  his  bid,  and  a  messenger  was  dispatched  for  that  pur- 
pose. Before  the  expiration  of  the  time  agreed  on,  the  trustee  offered 
and  sold  the  property.  Block  6  was  sold  for  $505,  and  block  5  for 
$218.  A  returned  within  the  hour  and  offered  to  pay  the  entire  debt, 
which  was  refused.  The  purchaser  of  block  5  refused  to  complete  his 
purchase,  and  the  same  was  afterwards  sold:  Held,  on  bill  filed  to  set 
aside  the  sales,  and  to  redeem,  that  the  court  erred  in  dismissing  the  bill, 
and  that  the  sales  should  be  set  aside  for  unfairness  and  want  of  integrity 
on  the  part  of  the  trustee  and  creditor.     Ibid.  33. 

4.  Where  there  is  a  mortgage  or  deed  of  trust  given  on  two  separate 
parcels  of  land,  which  are  afterwards  acquired  by  different  persons,  and 
one  of  them  pays  his  full  share  of  the  incumbrance,  it  becomes  the  duty 
of  the  creditor  to  protect  the  rights  of  the  one  so  paying,  and  his  tract 
is  released  in  equity  from  the  incumbrance,  unless  the  other  tract,  by 
the  use  of  reasonable  effort,  does  not  sell  for  enough  to  satisfy  the  bal- 
ance of  the  incumbrance.     Ibid.  33. 

Mortgagee — sale  under  mechanic's  lien. 

5.  Rights  of  mortgagee,  as  respects  improvements  made  by  pur- 
chaser.    Where  a  mortgagee,  after  the  sale  of  the  mortgaged  premises 
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MORTGAGES  AND  DEEDS  OF  TRUST. 
Mortgagee — sale  under  mechanic's  lien.     Continued. 

under  a  decree  to  enforce  a  mechanic's  lien,  declined  to  purchase  the 
certificate  of  purchase,  or  to  redeem,  saying  he  would  do  nothing  more 
about  the  matter,  and  the  purchaser  under  such  decree,  a  party  to  the 
suit,  after  taking  out  his  deed,  erected  a  building  upon  the  land,  it  was 
held,  on  bill  to  foreclose  the  mortgage  after  the  decree  of  sale  in  the  lien 
case  had  been  reversed,  that  the  mortgagee  was  not  estopped  from  setting 
up  a  claim  under  his  mortgage  as  against  the  improvements  put  upon  the 
land  by  the  prior  purchaser  before  the  decree  was  reversed.  Powell  et  al. 
v.  Rogers,  318. 
Railroad  mortgages. 

6.  Upon  real  and  personal  property — acknoivledgmenls  of  such 
mortgages  not  governed  by  the  Chattel  Mortgage  act.  See  ACKNOWL- 
EDGMENTS OF  DEEDS,  1. 

Mortgagee  in  possession. 

7.  Purchaser  at  judicial  sale — not  regarded  as  a  mortgagee  in  pos- 
session, as  respects  improvements  put  upon  the  premises.  See  PUR- 
CHASERS, 1. 

MUNICIPAL  CORPORATIONS.     See  CORPORATIONS,  11  to  18. 

MUNICIPAL  INDEBTEDNESS. 

Constitutional  limitation. 

1.  By  section  12,  article  9,  of  the  constitution  of  1870,  a  city  or  other 
municipal  corporation  is  absolutely  prohibited  from  becoming  indebted, 
in  any  manner  or  for  any  purpose,  to  an  amount,  including  existing  indebt- 
edness, in  the  aggregate  exceeding  five  per  centum  on  the  value  of  the 
taxable  property  therein,  etc.  Under  this  provision,  when  such  munici- 
pality shall  have  reached  the  limit  prescribed  by  the  constitution,  it  is 
prohibited  from  making  any  contract  whereby  an  indebtedness  is  created, 
even  for  the  necessary  current  expenses  in  the  administration  of  the 
affairs  and  government  of  the  corporation.  Prince  v.  City  of  Quincy, 
138. 

2.  A  city  having  an  indebtedness  in  the  aggregate  exceeding  five  per 
cent  on  the^alue  of  taxable  property  therein,  while  it  so  remains  indebted 
is  powerless  to  create  any  debt  at  all,  even  for  its  ordinary  or  current 
expenses,  and  no  contract  of  any  municipality  so  situated,  for  the  pay- 
ment of  money,  can  be  enforced.     Prince  v.  The  City  of  Quincy,  215. 

Levy  of  taxes— rights  of  creditors. 

3.  Where  a  city  is,  by  its  charter,  limited  to  the  levy  of  one  per  cent  of 
taxes  for  all  purposes  whatever,  and  the  charter  provides  that  three-tenths 
of  that  per  cent  shall  be  for  the  payment  of  its  bonded  indebtedness,  and 
the  city  does  levy  a  one  per  cent  tax,  the  court,  on  the  application  of  a 
creditor  having  recovered  judgment  on  bonds  of  the  city,  will  compel  the 

47—105  III. 
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MUNICIPAL  INDEBTEDNESS. 
Levy  of  taxes— eights  of  ceeditoes.     Continued. 

city  authorities  to  apply  three -tenths  of  such  taxes  to  the  payment  of  such 
judgment,  if  that  much  is  necessary.  In  such  case  the  creditors  are 
entitled  to  have  this  levy  annually  made,  so  long  as  necessary,  to  dis- 
charge their  debts,  and  the  city  can  not  lawfully  devote  more  than  seven- 
tenths  of  that  levy  for  any  fiscal  year  to  current  expenses.  City  of  East 
St.  Lords  v.  Underwood,  Ex'x.  308. 
Mandamus  against  a  city. 

4.  Of  the  proper  judgment — whether  authorized  under  the  prayer. 
"Where  the  prayer  in  a  petition  for  a  mandamus  is,  in  the  alternative, 
that  the  defendant,  a  city,  cause  the  levy  of  a  tax  to  be  made  for  the  pay- 
ment of  a  judgment  against  it,  if  the  money  on  hand  shall  be  insufficient 
to  discharge  the  same,  a  judgment  will  be  authorized  directing  payment 
out  of  a  levy  made  after  suit  brought,  and  before  the  hearing,  to  the 
extent  authorized  by  the  charter,  treating  the  due  proportion  of  the 
amount  levied  as  levied  for  the  benefit  of  creditors  of  the  city,  to  be  so 
applied  when  the  levy  shall  be  collected.     Ibid.  308. 

NEGLIGENCE. 
Staeting  steeet  cae  as  passengee  is  getting  off. 

1.  If  a  street  car  is  stopped  for  any  cause  at  a  place  where  passen- 
gers are  in  the  habit  of  getting  off,  a  passenger  will  have  the  right  to  alight 
without  making  any  request  or  obtaining  any  permission;  and  if  the 
driver  of  the  car  knew,  or  by  the  exercise  of  due  care  would  have  known 
it,  it  will  be  negligence  to  start  the  car  before  a  passenger  in  the  act  of 
leaving  the  car  has  had  a  reasonable  time  in  which  to  alight.  Chicago 
West  Division  Ry.  Co.  v.  Mills,  63. 

2.  Although  the  driver  of  a  street  car  may  have  reason  to  believe  that 
a  passenger  does  not  intend  to  get  off  at  a  certain  place  of  stopping,  or 
even  if  he  is  expressly  so  notified  by  the  passenger,  it  is  still  the  duty  of 
the  driver  to  wait  at  such  place  until  persons  in  the  act  of  getting  off  have 
had  a  reasonable  time  to  do  so,  before  starting;  and  if  he  knows  that 
such  passenger  is  in  the  act  of  getting  off,  or  might  have  known  such 
fact  by  proper  care  and  diligence,  and  does  not  give  proper  time,  but 
starts,  whereby  the  passenger  is  injured,  he  will  be  guilty  of  such  negli- 
gence as  to  render  the  company  whose  servant  he  is,  liable.     Ibid.  63. 

Injuey  feom  negligence  of  two  companies. 

3.  Right  of  action  against  either.  Where  a  passenger  on  a  railway 
train  is  injured  by  the  mutual  negligence  of  the  servants  of  the  company 
on  whose  train  he  is  rightfully  traveling,  and  of  the  servants  of  another 
company  with  whom  he  has  no  contract,  there  being  no  fault  or  negli- 
gence on  his  part,  he  or  his  personal  representative  may  maintain  an 
action  against  either  company  in  default,  and  will  not  be  restricted  to 
an  action  against  the  carrier  company  on  whose  train  he  was  traveling. 
Wabash,  St.  Louis  and  Pacific  Ry.  Co.  v.  Shacklet,  Admx.  364. 
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NEGLIGENCE.     Continued. 
Defective  sidewalks— notice. 

4.  Liability  of  city  for  injuries.  A  city  will  not  be  held  liable  for 
an  injury  from  a  defective  sidewalk  unless  the  authorities  have  notice  of 
the  defective  walk,  or  unless  they  have  notice  of  such  facts  and  circum- 
stances as  would,  by  the  exercise  of  reasonable  diligence,  lead  a  prudent 
person  to  such  knowledge.     City  of  Chicago  v.  Stearns,  554. 

Contributory  and  comparative  negligence. 

5.  Statement  of  the  rule.  In  an  action  based  on  negligence  as  the 
cause  of  injury,  the  court  instructed  the  jury,  that  if  they  found,  from 
the  evidence,  "that  the  plaintiff  was  herself  guilty  of  some  negligence, 
but  that  the  defendant  was  guilty  of  gross  negligence,  contributing  to 
such  injury,  and  that  the  plaintiff's  negligence  was  slight  as  compared 
with  the  negligence  of  the  defendant,  still  she  may  be  entitled  to  recover:" 
Held,  that  the  rule  of  comparative  negligence  was  correctly  stated.  Ibid. 
554. 

6.  Instructions  required.  Where  the  want  of  negligence  on  the  part 
of  one  killed  by  a  collision  of  two  railroad  trains  is  averred  and  put  in 
issue,  it  is  error  for  the  court,  in  instructions,  to  ignore  this  issue,  where 
none  others  are  given  on  the  other  side  to  cure  such  omission.  Wabash, 
St.  Louis  and  Pacific  Ry.  Co.  v.  Shacklet,  Admx.  364. 

7.  If,  in  such  case,  there  was  no  evidence  whatever  of  the  negligence 
of  the  deceased,  the  judgment  in  favor  of  the  plaintiff  ought  not  to  be 
reversed  for  such  faulty  instructions;  but  where  the  proof  shows  that  a 
shipper  of  stock  took  his  position  upon  the  front  of  an  engine,  and  while 
in  such  situation,  on  a  colliding  of  trains,  was  struck  and  injured,  it  can 
not  be  said  the  evidence  fails  to  show  any  negligence  on  his  part.  Ibid. 
364. 

8.  Although  a  shipper  of  stock  on  a  railway  train  may  be  rightfully 
upon  any  part  of  such  train,  as  regards  such  company  which  is  carrying 
his  stock  to  a  stock  yard,  still  such  right  will  not  relieve  him  from  the 
duty  of  using  due  care  to  protect  himself  from  injury  from  another  com- 
pany's train  colliding  with  the  same,  where  such  other  company  is  sought 
to  be  held  liable  for  his  death  occasioned  by  the  collision.     Ibid.  364. 

9.  Where  a  shipper  of  stock,  in  going  into  stock  yards,  in  company 
with  five  or  six  other  persons,  rides  on  the  front  of  the  engine,  all  of 
whom  except  him,  seeing  a  backing  train  on  the  same  track,  jump  off, 
and  thus  escape  injury,  but  he  does  not,  and  is  killed  on  a  collision  of 
the  trains,  the  question  of  negligence  arising  on  his  failure  to  jump  off 
and  save  himself  is  a  question  of  fact,  which  should  be  submitted  to  the 
jury,  under  proper  instructions,  in  an  action  to  recover  for  his  death, 
and  an  instruction  ignoring  this,  not  cured  by  others,  is  erroneous. 
Ibid.  364. 
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NEW  TRIALS. 
Vekdict  against  the  evidence. 

1.  Where  the  evidence  is  voluminous,  and  conflicting  as  to  questions 
of  fact,  it  is  the  province  of  the  jury  to  consider,  weigh,  and  reconcile 
the  same  as  far  as  they  can,  and  where  they  are  unable  to  reconcile  the 
same,  to  reject  such  portions  as  they  may  believe  not  entitled  to  cre- 
dence; and  in  such  case  this  court  will  not  grant  a  new  trial  where  the 
evidence  is  such  as  to  justify  a  verdict  either  way.  Buchanan  et  al.  v. 
McLennan  et  al.  56. 

2.  Where  the  evidence  is  conflicting,  in  a  case  for  the  condemnation 
of  land,  as  to  the  damages  and  compensation  to  be  paid  to  the  owners, 
and  consists  chiefly  of  the  opinions  of  witnesses,  some  of  whom  sustain 
the  finding  and  others  do  not,  this  court  will  not  feel  justified  in  revers- 
ing unless  it  is  able  to  say  the  verdict  is  clearly  against  the  weight  or 
preponderance  of  the  evidence.  Smith  et  al.  v.  Chicago  and  Western 
Indiana  R.  R.  Co.  511. 

In  criminal  cases. 

3.  When  the  evidence  is  contradictory — instructions.  Where  the 
evidence  is  conflicting  and  contradictory  in  a  criminal  case,  so  that  if  the 
jury  had  been  properly  instructed  this  court  would  not  feel  it  its  duty 
to  interfere  with  a  verdict  finding  the  defendant  guilty,  yet  if  there  is 
enough  evidence  favorable  to  the  defendant  to  raise  a  reasonable  doubt 
whether  the  jury  would  have  returned  such  verdict  if  properly  instructed, 
and  they  have  not  been  so  instructed,  a  new  trial  will  be  granted.  Cham- 
bers v.  The  People,  409. 

.Motion  fob  new  trial — continuance. 

4.  Such  motion  stands  continued,  by  operation  of  law,  if  not  dis- 
posed of  at  the  term.     See  CONTINUANCE,  1. 

NOTICE. 

What  will  constitute  notice. 

1.  And  when  it  will  be  inferred  from  the  relations  of  the  parties. 
Where  a  party  has  notice  of  facts  sufficient  to  put  a  prudent  man  on 
inquiry,  he  is  chargeable  with  notice  of  such  facts  as  might  have  been 
ascertained  from  a  prudent  investigation.  Notice  of  the  character  in 
which  a  remaining  partner  holds  goods  of  a  firm  after  dissolution,  and 
retirement  of  the  other  partner,  may  be  inferred  from  the  intimate  rela- 
tions existing  between  such  partner  continuing  the  business  and  his 
father,  they  both  residing  in  the  same  town,  and  the  father  being  often 
in  his  son's  store,  and  familiar  with  his  business.  Parker  v.  Merritt, 
293. 

Notice  that  a  deed  was  only  a  mortgage. 

2.  What  will  amount  to  such  notice — or  put  a  purchaser  upon  in- 
quiry. The  deposition  of  the  grantor  in  a  deed,  filed  in  a  case  in  which 
a  subsequent  purchaser  from  the  grantor  was  a  party,  in  which  deposi- 
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NOTICE.     Notice  that  a  deed  was  only  a  mortgage.     Continued. 

tion  the  grantor  testified  that  the  deed  was  made  free  and  clear  of  all 
incumbrances,  the  grantee  agreeing  to  allow  him  a  liberal  price  for  the 
same  on  his  indebtedness  if  the  property  was  made  clear,  it  not  appear- 
ing from  the  deposition  that  the  party  should  at  any  time,  on  any  condi- 
tions, be  recoaveyed,  if  any  notice  at  all,  is  not  sufficient  to  charge  such 
purchaser  with  notice  that  the  witness'  deed  was  intended  as  a  security, 
the  deposition  itself  failing  to  show  that  such  was  the  fact.  Jenkins  v. 
Rosenberg  et  al.  157. 

3.  A  party  proving  a  claim  against  the  estate  of  a  bankrupt  is  not 
chargeable  with  notice  that  a  deed  of  the  bankrupt  was  intended  only  as 
a  mortgage,  from  the  fact  that  the  lots  conveyed  by  such  deed  were  em- 
braced in  his  schedule  of  assets.  The  party  so  proving  his  claim  was 
thereafter  as  much  a  stranger  to  the  schedule  as  if  he  had  never  proved 
up  his  claim.     Ibid.  157. 

4.  Where  a  party  had  conveyed  lots  by  a  deed  absolute  in  form,  but 
in  fact  intended  only  as  a  security,  and  afterward  became  a  bankrupt, 
the  presence  of  his  assignee  and  the  assignee's  attorney  at  a  meeting  of 
creditors  of  the  bankrupt,  to  take  steps  for  the  leasing  of  the  lots  pend- 
ing litigation  concerning  them,  such  assignee  not  executing  the  agree- 
ment for  leasing  and  making  no  declaration  of  any  interest  in  the 
bankrupt,  is  not  sufficient  to  put  a  subsequent  purchaser  from  the  bank- 
rupt's grantee  upon  inquiry,  and  charge  him  with  notice  of  the  nature 
of  the  bankrupt's  deed.     Ibid.  157. 

5.  Although  a  deed  absolute  in  form  may  have  been  given  as  a  mort- 
gage, to  secure  an  indebtedness  of  the  grantor,  yet  when  the  grantor,  in 
his  answer  to  a  bill  in  chancery,  sets  up  that  he  had  conveyed  the  absolute 
title,  and  he  and  his  assignee  in  bankruptcy  afterward  stand  by  and 
permit  the  grantee,  without  a  word  of  dissent,  to  claim,  mortgage  and 
contract  for  the  improvement  and  leasing  of  the  property  for  a  term  of 
years,  as  the  absolute  owner,  any  person  not  having  actual  notice  to  the 
contrary  will  have  the  right  to  suppose  such  giv.ntee  the  absolute  owner, 
and  in  dealing  with  him  as  such  he  ought  to  be  protected  in  the  purchase 
of  the  property.     Ibid.  157. 

Notice  to  an  agent. 

6.  When  good  as  to  principal.  Where  an  agent  purchasing  land  at  a 
trustee's  sale  is  informed  of  the  illegality  of  the  sale  before  making  pay- 
ment, such  notice  will  be  good  against  his  principal,  on  bill  filed  to  set 
aside  the  sale.     Ventres  et  al.  v.  Cobb  et  al.  33. 

Notice  to  attorney,  as  notice  to  client. 

7.  It  is  doubtless  true  that  notice  to  an  attorney  is  notice  to  his  client; 
but  to  make  the  notice  such,  the  attorney  must,  at  the  time  he  is  served, 
be  engaged  as  an  attorney  in  reference  to  the  matter  embraced  in  the 
notice.     Jenkins  v.  Rosenberg  et  al.  157. 
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NOTICE.     Continued. 
In  case  of  resale  on  execution. 

8.  Notice  to  purchaser,  who  fails  to  complete  the  sale.  To  hold  a 
purchaser  of  real  estate  at  sheriff's  sale  on  execution  liable  for  not  com- 
pleting the  sale,  and  for  the  loss  on  a  resale,  he  must  have  notice  that  a 
resale  will  he  made  and  he  held  liable  for  any  loss,  so  that  he  may  pro- 
tect his  interest  at  the  second  sale  as  best  he  may.  The  rule  is  different 
in  the  case  of  a  resale  of  personal  property.     Maulding  v.  Steele,  6-44. 

Possession  of  land. 

9.  As  constructive  notice  of  grantee's  equities.  The  possession  of 
land  by  a  grantee  in  a  deed,  which,  by  mistake,  mis  described  the  forty 
acres  out  of  which  the  grantor  intended  to  convey,  is  constructive  notice 
of  the  occupant's  rights  to  any  and  all  subsequent  purchasers  claiming 
under  the  grantor  in  such  deed.  And  the  removal  of  the  house  from 
such  tract  is  no  abandonment  of  such  possession,  where  the  tract  re- 
mains inclosed,  and  the  owner  gathers  the  fruit  yearly  from  an  orchard 
on  the  same.     White  v.  White  et  al.  318. 

Party  to  erroneous  judgment  or  decree. 

10.  Chargeable  with  notice  of  all  errors  in  the  record.  See  RE- 
VERSAL OF  JUDGMENT  OR  DECREE,  1. 

Notice  under  the  Recording  act. 

11.  What  notice  is  afforded  by  the  records.  See  RECORDING 
ACT,  1  to  4. 

Injuries  from  defective  sidewalk. 

12.  Liability  of  city— dependent  on  notice.     See  NEGLIGENCE,  4. 
Purchaser  at  sheriff's  sale. 

13.  Notice  of  incumbrance  subsequent  to  the  lien  of  the  judgment — 
effect  upon  purchaser's  title.     See  PURCHASERS,  6. 

NUISANCE. 
What  constitutes  a  nuisance. 

And  what  may  be  so  declared  by  municipal  authorities.  See  COR- 
PORATIONS, 12  to  16. 

OFFICE  AND  OFFICERS. 

Officers  de  facto. 

1.  Assignees  of  the  State  Bank— questioning  their  authority  in  a 
collateral  proceeding .  In  the  strict  technical  sense  of  the  word,  an 
assignee  or  trustee  of  the  State  Bank,  appointed  by  the  Governor  under 
the  act  of  1847,  is  not  an  officer,  nor  is  he  such  within  the  meaning  of  the 
statute  relating  to  informations  in  the  nature  of  a  quo  warranto,  but  he 
is  to  be  regarded  as  an  officer,  so  far  as  the  rights  of  the  public  and 
third  persons  are  affected  by  his  acts,  in  so  far  that  in  a  collateral  pro- 
ceeding it  is  sufficient  to  show  him  to  be  an  officer  de  facto,  in  protection 
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OFFICE  AND  OFFICEES.     Officers  de  facto.     Continued. 

of  those  rights.  The  rule  as  to  officers  de  facto  applies  equally  to  persons 
acting  in  a  public  or  quasi  public  fiduciary  capacity.  Golder  et  al.  v. 
Bressler,  419. 

2.  The  appointment  of  an  administrator  or  conservator  of  an  insane 
person  can  not  be  questioned  in  a  mere  collateral  proceeding,  and  the 
same  rule  applies  to  the  assignees  of  the  State  Bank.  In  all  such  cases, 
so  far  as  the  rights  of  third  persons  are  concerned,  it  is  sufficient  to 
show,  in  a  collateral  proceeding,  that  one  claiming  to  sustain  such  relation 
under  color  of  appointment  is  acting  as  such,  or  did  act  as  such.  Ibid. 
419. 

Appointment  to  office— presumption. 

3.  Where  one  is  acting  under  color  of  an  appointment.  See  EVI- 
DENCE, 19. 

OFFICIAL  BONDS. 
Bond  of  deputy  sheriff. 

1.  Of  its  form  and  validity.  The  statute  authorizes  a  sheriff  to  take 
a  bond  from  his  deputy,  but  prescribes  no  form  for  the  condition.  That 
being  so,  mere  technicalities  should  not  render  such  bond  void.  Unless 
the  condition  is  contrary  to  public  policy  or  in  contravention  to  the  law, 
such  a  bond  should  be  upheld  and  enforced.  Gradle  et  al.  v.  Hoffman, 
147. 

2.  In  this  case  the  bond  of  a  deputy  sheriff  given  to  his  principal, 
after  reciting:  "Whereas,  the  above  bounden  (deputy)  has,  by  the  said 
(principal),  sheriff,  been  duly  appointed  deputy  sheriff,"  contained  this 
condition:  "Now,  if  the  said  (deputy)  shall  well  and  faithfully  perform 
all  the  duties  of  the  said  office  as  deputy  sheriff  that  are  or  may  be  required 
of  him  by  law,  then,"  etc.:  Held,  the  condition  was  sufficiently  explicit, 
and  the  bond  was  a  valid  one.     Ibid.  147. 

3.  On  the  objection  that  there  was  no  such  office  as  deputy  sheriff, 
as  described  in  the  condition  of  the  bond,  it  was  held  this  did  not  matter, 
as  the  obligors  undertook  that  the  deputy  should  perform  all  the  duties 
the  law  imposed  upon  him,  whether  the  deputyship  was  an  office  or  a 
mere  place.  Moreover,  it  was  considered  the  word  "office,"  used  in  the 
condition,  might  as  well  be  referred  to  the  office  of  sheriff  as  to  that  of 
deputy.  The  bond  was  valid  and  binding,  either  as  a  statutory  bond  or 
as  a  common  law  obligation.     Ibid.  147. 

Duty  of  obligee  towards  surety. 

4.  And  as  to  representations  by  him  to  them.  The  mere  fact  that  a 
sheriff  or  his  principal  deputy  may  have  known  that  another  deputy  did 
not  make  return  of  executions  in  his  hands  promptly  on  the  return  days 
thereof,  and  still  retained  him  in  office,  will  afford  no  defence  by  the 
sureties  of  the  deputy  so  in  default  in  an  action  on  his  bond  to  the  sheriff 
to  recover  for  moneys  collected  on  executions,  and  embezzled  by  such 
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deputy,  when  the  sheriff  had  no  knowledge  of  the  deputy's  misappropri- 
ation of  moneys  collected  by  him,  and  nothing  was  brought  to  the  sher- 
iff's notice  to  lead  him  to  an  inquiry  into  the  conduct  of  the  deputy. 
Cradle  et  al.  v.  Hoffman,  147. 

5.  If,  however,  a  sheriff  has  knowledge  that  his  deputy,  from  whom 
he  has  taken  a  bond  of  indemnity,  with  sureties,  is  misappropriating 
moneys  collected  by  him  on  executions,  and  is  a  defaulter,  or  is  notified 
of  that  fact  by  creditable  persons,  or  made  aware  of  it  by  facts  and  cir- 
cumstances, it  becomes  his  duty  to  require  the  deputy  to  settle,  and 
remove  him  from  office,  and  give  notice  to  his  sureties;  and  if  he  fails 
to  discharge  this  duty,  and  keeps  him  in  office,  it  will  be  a  fraud  on  the 
rights  of  the  sureties.     Ibid.  147. 

6.  A  sheriff  informed  persons  about  to  become  sureties  on  the  bond 
of  a  deputy  that  it  was  a  rule  of  his  office  that  all  deputies  collecting 
money  under  executions  should  report  daily  and  settle  for  the  money 
so  received,  and  thereby  insure  the  faithful  conduct  of  the  deputies,  and 
prevent  defalcation  in  paying  over  such  money,  and  in  case  any  of  them 
failed  to  so  report  he  should  and  would  remove  him  from  office.  It 
was  held,  a  failure  of  the  sheriff  to  remove  a  deputy  for  a  neglect  to 
make  such  a  report  daily,  where  such  representation  did  not  appear  to 
have  been  fraudulently  made,  but  such  was  the  rule  of  the  office,  except 
that  no  one  had  been  removed  under  it,  would  not  operate  to  release 
the  sureties  upon  the  bond  of  the  deputy,  to  whom  such  statement  was 
made.  Such  statement,  if  anything,  was  a  contract,  and  it  did  not  go  to 
the  execution  or  consideration  of  the  bond,  nor  did  it  operate  as  a  release 
as  to  the  sureties,  although  broken  and  not  performed.     Ibid.  147. 

Liability  of  sureties. 

7.  Conditions  of  liability  of  surety  on  school  treasurer's  bond — 
principal  not  served.  The  sureties  on  a  school  treasurer's  bond,  in  an 
action  thereon,  can  not  object  to  evidence  showing  a  breach  of  the  con- 
ditions of  the  bond  by  the  principal  because  he  has  not  been  served  with 
process,  or  is  not  within  the  jurisdiction  of  the  court,  or  because  his 
defalcation  has  not  been  established  by  a  judgment  against  him.  The 
obligation  of  a  surety  on  such  bond  is  not  collateral,  but  a  direct  one. 
Cassady  et  al.  v.  Trustees  of  Schools,  560. 

8.  So  the  want  of  service  on  the  principal,  in  an  action  on  a  school 
treasurer's  bond,  will  not  affect  either  the  quantum  or  character  of  proofs 
necessary  to  make  out  a  case  against  the  sureties.  Whatever  would  show 
a  breach  of  the  condition  of  the  bond  by  the  principal  will  establish  the 
liability  of  his  sureties,  whether  he  is  in  court  or  not.     Ibid.  560. 

9.  The  obligation  is  joint  and  several.  Section  13,  chapter  103,  of 
the  Revised  Statutes,  relating  to  official  bonds,  in  effect  says,  that  for 
any  breach  of  such  a  bond  a  suit  may  be  brought,  and  prosecuted  to  final 
judgment,  against  the  principal  and  his  sureties,  or  any  one  or  more  of 
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them,  or  against  one  of  the  sureties  or  any  number  of  them  less  than  all, 
or  against  all  the  sureties,  without  first  obtaining  judgment  against  the 
principal.     Cassady  et  al.  v.  Trustees  of  Schools,  560. 

10.  When  liability  of  surety  is  secondary — construction  of  the  stat- 
ute. Section  14  of  the  same  law  has  no  application  except  to  cases  where 
a  judgment  has  been  obtained  against  the  principal  and  some  one  or 
more  or  all  of  the  sureties.  In  such  case  the  officer  is  not  permitted  to 
levy  on  the  property  of  the  surety  or  sureties  until  he  has  exhausted  the 
property  of  the  principal.  When  the  plaintiff  has  been  unable,  or  has 
failed,  to  obtain  judgment  against  the  principal,  that  section  has  no  ap- 
plication.    Ibid.  560. 

Evidence  against  sueeties. 

11.  Books  of  entries  by  public  officers.  Where  the  books  upon 
which  the  entries  of  a  public  officer  are  made  are  such  as  the  law  requires 
to  be  kept,  so  that  they  constitute  the  official  record  of  the  acts  performed 
by  him  in  the  discharge  of  his  official  duties,  such  entries  are,  on  general 
principles,  admissible  in  evidence  for  or  against  all  persons  having  any 
interest  in  them  or  the  facts  to  which  they  relate,  including  the  officer 
and  the  sureties  on  his  bond.     Ibid.  560. 

12.  Entries  by  school  treasurer  in  his  record.  The  entries  made 
by  a  school  treasurer  in  the  books  of  his  office,  showing  his  receipts  and 
disbursements  of  the  school  money,  and  other  official  acts,  even  those 
made  prior  to  the  execution  of  his  bond  on  which  the  suit  is  brought, 
are  admissible  in  evidence  against  his  sureties  as  well  as  himself.  Ibid. 
560. 

OKDINANCES. 
An  ordinance  construed. 

1.  As  to  leasing  railroad  to  other  companies.  An  ordinance  giving 
a  railroad  company  license  to  construct  its  track  across  and  along  the 
streets  and  alleys  of  a  city,  upon  the  condition  it  shall  permit  any  other 
companies,  not  exceeding  two  in  number,  to  use  its  main  track,  upon 
such  fair  and  equitable  terms  as  may  be  agreed  upon,  will  not  be  con- 
strued as  prohibiting  the  company  from  leasing  the  use  of  its  track  in  the 
city  to  more  than  two  other  companies.  Such  provision  is  a  limitation, 
not  upon  the  right  of  the  company  to  admit  other  companies  to  a  joint 
use  of  its  track,  but  upon  the  exclusive  enjoyment  of  the  estate  granted 
by  the  city.     Chicago  v.  Chicago  and  Western  Indiana  R.  R.  Co.  73. 

PAKENT  AND  CHILD. 
Services  rendered  by  the  datter  for  the  former. 

Whether  a  recovery  may  be  had  therefor.     See  ACTIONS,  5. 
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PAETIES. 

IN  CASE  OF  SEVEEAL  WRONG-DOERS. 

1.  Election  to  sue  all  or  any  of  them.  "Where  one  has  received  an 
actionable  injury  at  the  hands  of  two  or  more  wrong- doers,  all,  however 
numerous,  are  severally  liable  to  him  for  the  full  amount  of  damages 
occasioned  by  such  injury,  and  the  plaintiff  in  such  case  has  his  election 
to  sue  all  jointly,  or  to  sue  each  or  any  one  of  the  wrong-doers.  Wabash, 
St.  Louis  and  Pacific  Ry.  Co.  v.  Shacklet,  Admx.  364. 

2.  Injury  from  negligence  of  two  railroad  companies — right  of 
action  against  either.     See  NEGLIGENCE,  3. 

Foreign  administrator. 

3.  A  foreign  administrator  may  maintain  an  action  in  this  State 
against  a  railway  company  to  recover  damages  for  causing  the  death  of 
the  intestate  through  negligence.  Wabash,  St.  Louis  and  Pacific  Ry. 
Co.  v.  Shacklet,  Admx.  364. 

Partnership  firm — individual  partners. 

4.  Suit  by  the  former  against  the  latter.  A  partnership  firm,  as  a 
creditor  of  a  corporation,  can  not  maintain  an  action  at  law  against  one 
of  such  firm  to  enforce  his  individual  liability  as  a  stockholder  to  the 
creditors  of  the  corporation,  since  he  can  not  be  both  a  plaintiff  and 
defendant.     Buchanan  v.  Meisser,  638. 

Suing  partners. 

5.  The  statute. making  joint  obligations  several,  does  not  apply  to 
suits  against  partners.     See  JOINT  OBLIGATIONS,  1. 

On  bill  for  specific  performance. 

6.  Where  receiver  has  been  appointed  for  the  assignee  of  the  con- 
tract. A  bill  for  specific  performance  of  a  contract  for  the  sale  of  real 
estate  was  filed  by  the  assignee  of  the  contract,  a  corporation,  after  its 
assets  and  property  were  placed  in  the  hands  of  a  receiver.  The  defend- 
ant filed  his  cross-bill,  making  the  receiver  a  party,  and  the  cause  pro- 
ceeded to  a  hearing  on  both  bills:  Held,  that  inasmuch  as  the  receiver 
was  made  a  party,  the  defendant  had  no  substantial  cause  to  complain 
that  the  suit  was  not  brought  in  the  name  of  the  receiver.  Thayer  v. 
The  Wilmington  Star  Mining  Co.  et  al.  540. 

In  attachment  of  water  craft. 

7.  Of  allowing  new  party  to  come  in  and  defend.  See  ATTACH- 
MENT OF  WATEK  CKAFT,  2. 

In  suit  on  official  bond. 

8.  Who  may  be  sued — the  obligation  is  joint  and  several.  See 
OFFICIAL  BONDS,  9. 

PARTNERSHIP. 
Applying  partnership  effects. 

1.  To  payment  of  individual  debts.  One  partner  has  no  authority 
to  apply  partnership  effects  to  the  satisfaction  or  extinguishment  of  his 
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PAKTNEKSHIP.     Applying  partnership  effects.     Continued. 

own  debt,  without  the  express  consent  of  his  co-partners.    Buchanan  v. 
Meisser,  638. 

A  FIRM  SUING  ONE  OF  ITS  MEMBERS. 

2.  Whether  the  action  will  lie.  A  partnership  firm,  as  a  creditor  of 
a  corporation,  can  not  maintain  an  action  at  law  against  one  of  such  firm 
to  enforce  his  individual  liability  as  a  stockholder  to  the  creditors  of  the 
corporation,  since  he  can  not  be  both  a  plaintiff  and  defendant.  Ibid. 
638. 

KETIRING  PARTNER — LIEN. 

3.  Right  of  retiring  partner  to  lien  on  partnership  assets  for  pay- 
ment of  firm  debts.  If  one  partner,  on  a  dissolution  of  the  firm,  sells 
his  interest  in  the  partnership  stock  of  goods  to  his  co-partner,  relying 
alone  upon  the  agreement  of  the  latter  to  pay  the  firm  indebtedness,  the 
retiring  partner  will  have  no  equitable  lien  on  the  goods  for  the  payment 
of  the  partnership  liabilities,  that  can  be  enforced  in  equity.  Parker  v. 
Merritt,  293. 

4.  But  where,  on  the  dissolution  of  a  partnership,  an  amount  of  the 
stock  of  goods  equal  to  the  firm  indebtedness  is  left  with  one  who  con- 
tinues the  business,  to  be  converted  into  money,  with  which  he  is  to  pay 
the  partnership  indebtedness,'  he  can  not  be  held  a  purchaser,  so  as  to 
subject  the  goods  to  the  payment  of  his  individual  debts  as  a'gainst  the 
equities  of  the  retiring  partner,  but  he  is  a  trustee  of  such  goods  for  the 
payment  of  the  firm  liabilities,  and  the  trust  may  be  enforced  in  equity 
by  the  retiring  partner  for  the  benefit  of  the  partnership  creditors,  as 
against  subsequent  purchasers  or  execution  creditors  with  notice  of  the 
equities  of  the  retiring  partner.     Ibid.  293. 

Articles  of  dissolution — construed. 

5.  As  whether  passing  title  to  goods  to  partner  continuing  the  busi- 
ness. On  the  dissolution  of  a  partnership,  the  articles  of  dissolution 
provided  that  an  invoice  of  the  goods,  etc.,  and  a  schedule  of  the  firm 
debts,  should  be  made,  and  that  the  surplus  of  the  assets  above  the 
indebtedness  should  be  divided,  and  that  one  partner  should  retain  a 
sufficient  amount  of  the  goods,  etc.,  from  which  he  agreed  to  pay  such 
debts  within  a  given  time,  and  as  rapidly  as  such  assets  could  be  realized 
for  that  purpose.  The  partner  so  retaining  the  goods  continued  the 
business,  and  a  creditor  of  such  partner,  having  notice  of  the  facts, 
levied  his  execution  upon  the  goods.  It  was  held,  that  the  retiring 
partner  could  maintain  a  bill  in  equity  to  enjoin  the  sale  on  the  execu- 
tion, and  have  the  proceeds  of  the  goods  applied  in  payment  of  the  firm 
debts,  and  that  the  interest  of  the  retiring  partner  did  not  pass  to  his 
co-partner  by  the  articles,  there  being  no  sale  thereof.     Ibid.  293. 


PASSENGERS. 
Entitled  to  protection.     See  CARRIERS,  1. 
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PERSONAL  PROPERTY. 
Capital  stock  of  corporation. 

Is  personal  property.     See  TAXATION,  4, 

PERSONAL  RIGHTS. 
Defined  and  distinguished. 

1.  The  general  right  of  a  citizen  to  security  of  life  and  limb,  and 
indemnity  against  personal  injuries  occasioned  by  the  negligence,  fraud 
or  violence  of  others,  is  a  right  in  rem,  as  distinguished  from  a  right  in 
personam,  growing  out  of  contract.  Wabash,  St.  Louis  and  Pacific 
Ry.  Co.  v.  ShacMet,  Admx.  364. 

PLEADING. 

Of  the  declaration. 

1.  In  suit  to  recover  for  personal  injuries  in  getting  off  street  car. 
A  street  car  having,  for  some  purpose,  stopped,  a  passenger  undertook 
to  alight  therefrom,  and  while  in  the  act  of  doing  so  the  car  was  sud- 
denly started,  whereby  the  passenger  was  thrown  violently  to  the  ground 
and  injured.  In  an  action  to  recover  for  the  injury,  upon  the  ground  of 
negligence  in  the  company's  servants  in  starting  the  car  without  having 
given  the  plaintiff  proper  time  to  leave  it  in  safety,  it  was  held  not  neces- 
sary to  aver  in  the  declaration  that  the  plaintiff  requested  the  defendant 
to  stop  for  him  to  alight,  or  that  it  did  so,  or  that  the  plaintiff  obtained 
the  defendant's  consent  or  permission  to  alight  when  he  attempted  to  do 
so,  or  that  the  defendant  or  its  servants  knew  he  was  attempting  to  alight 
when  he  undertook  to  do  so;  and  if  such  matters  be  alleged  they  will  be 
regarded  as  mere  surplusage,  and  need  not  be  proven.  Chicago  West 
Division  Ry.  Co.  v.  Mills,  63. 

Pleas. 

2.  Not  responsive  to  declaration,  etc.  To  a  declaration  upon  the 
bond  of  a  deputy  sheriff  to  recover  moneys  collected  and  not  paid  over, 
the  defendants  pleaded  that  there  was  no  record  of  the  recoveries  or  of 
the  executions  named  in  the  declaration,  and  that  no  such  executions 
ever  existed  and  came  to  the  hands  of  the  deputy,  and  prayed  that  these 
facts  might  be  tried  by  the  court:  Held,  that  as  the  declaration  con- 
tained no  averment  of  the  recovery  of  any  judgments,  or  that  the  execu- 
tions were  of  record,  the  plea  was  not  responsive  to  the  declaration,  and 
the  first  part  neither  denying  any  fact  alleged  nor  confessing  or  avoiding 
any  averment,  it  was  clearly  bad  on  special  demurrer;  and  so  was  the 
averment  that  such  executions  never  existed,  etc.,  this  being  a  question 
of  fact,  not  to  be  tried  by  the  record.     Gradle  et  al.  v.  Hoffman,  147. 

Pleading  over— waiver  of  demurrer. 

3.  A  party  by  pleading  over  after  his  demurrer  is  overruled,  waives 
all  grounds  of  demurrer.  He  can  not  both  demur  and  plead  to  the  same 
pleading  at  the  same  time.     Ibid.  147. 
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PLEADING.     Continued. 
In  proceeding  to  condemn  land. 

4.  What  pleadings  necessary  or  allowable.  See  EMINENT  DO- 
MAIN, 3,  4. 

PLEADING  AND  EVIDENCE. 

Immaterial  aveement. 

1.  Whether  it  must  be  proven.  In  an  action  by  an  administrator  to 
recover  damages  for  causing  the  death  of  the  intestate  by  negligence, 
the  averment  that  the  deceased,  at  the  time  of  the  accident,  was  exer- 
cising due  care  and  diligence,  whether  necessary  or  not,  when  traversed 
by  the  general  issue  can  not  be  treated  as  an  immaterial  allegation,  and 
must  be  sustained  by  the  evidence.  Wabash,  St.  Louis  and  Pacific  Ry. 
Co.  v.  Shachlet,  Admx.  364. 

2.  If  the  whole  of  an  averment  in  the  declaration  may  be  stricken  out 
without  destroying  the  plaintiff's  right  of  action,  it  is  not  necessary  to 
prove  such  averment.     Chicago  West  Division  Ry.  Co.  v.  Mills,  63. 

AS  TO  SURPLUSAGE. 

3.  A  party  is  not  bound  to  prove  matters  alleged  which  are  merely 
surplusage.  If  the  proof  does  not  correspond  with  such  matters,  the 
variance  is  immaterial.     Chicago  West  Division  Ry.  Co.  v.  Mills,  63. 

4.  In  an  action  to  recover  for  personal  injuries,  where  the  plaintiff 
was  injured  while  alighting  from  a  street  car,  by  the  negligent  starting 
of  the  car  while  the  plaintiff  was  in  the  act  of  getting  off,  it  is  of  no 
consequence  whether  the  car  was  stopped  at  the  instance  of  the  plaintiff 
or  not,  or  whether  the  plaintiff  asked  or  obtained  permission  to  alight; 
and  such  matters,  if  alleged  in  the  declaration,  are  surplusage,  and  need 
not  be  proved,  the  gist  of  the  action  being  negligence  in  starting  the  car 
while  the  plaintiff  was  in  the  act  of  alighting.     Ibid.  63. 

Under  general  breach. 

5.  Proof  of  particulars.  A  declaration  on  a  bond  given  to  a  sheriff 
by  his  deputy  showed  the  execution  of  the  bond,  with  a  condition  that 
he  should  perform  all  the  duties  of  the  office  of  deputy  sheriff  required 
of  him  by  law,  and  one  breach  assigned  was,  that  he  did  not  perform  all 
the  duties  of  the  office  required  of  him  by  law,  but  neglected  and  refused 
to  account  for  and  pay  to  plaintiff  divers  sums  of  money,  in  all  $5000, 
which  were  received. by  him  as  such  deputy  sheriff,  which  it  was  his 
duty  to  pay  to  plaintiff:  Held,  that  under  this  general  breach  it  was  com- 
petent to  prove  various  defaults  on  the  part  of  the  deputy  in  respect  to 
the  payment  of  moneys  collected  by  him  on  execution,  although  the  par- 
ticular defaults  were  not  specified  in  the  declaration.  The  general  rule 
is,  that  the  plaintiff  may  assign  the  breach  generally,  by  negativing  the 
words  of  the  covenant  or  condition.     Gradle  et  al.  v.  Hoffman,  147. 

In  proceeding  to  condemn  land. 

6.  What  pleadings  necessary  for  the  admission  of  testimony.  See 
EMINENT  DOMAIN,  3,  4. 
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POLICE  POWEE  OF  THE  STATE. 
Regulation  of  kailkoads. 

Requiring  regular  passenger  trains  to  stop  at  county  seat  stations. 
See  RAILROADS,  1,  2,  3. 

POSSESSION. 
Pkesumption. 

1.  As  to  time  of  possession.  On  proof  of  a  person's  possession  of 
land  at  a  particular  time,  there  may  be  a  presumption  of  a  continuance 
of  such  possession  thereafter,  but  not  of  a  prior  possession.  White  v. 
White  et  al.  313. 

Evidence  showing  possession. 

2.  Possession  under  an  unrecorded  deed,  when  shown  some  four 
years  after  its  date,  will  naturally  be  referred  back  to  a  time  at  or  about 
the  date  of  the  deed,  when  the  proof  shows  that  five  years  after  the  date 
of  the  deed  the  grantee  had  an  old  log  house  upon  the  tract,  and  was 
living  in  it,  coupled  with  the  unusual  circumstance  that  the  deed  was 
for  only  one  and  a  quarter  acres  in  the  corner  of  a  forty-acre  tract,  indi- 
cating some  special  reason  for  such  a  sale  and  purchase, — such  as,  that 
the  house  had  been  built  by  the  grantee  by  mistake  as  to  boundary  lines 
on  the  adjoining  quarter  to  the  grantee's  other  land,  and  that  such  deed 
was  made  on  discovery  of  the  mistake,  to  secure  to  the  grantee  the  site 
on  which  the  house  and  orchard  stood.     Ibid.  313. 

Possession  of  land — notice. 

3.  As  to  rights  of  occupant.     See  NOTICE,  9. 
What  constitutes  possession. 

4.  To  take  a  verbal  agreement  to  convey  land  out  of  the  Statute  of 
Frauds.     See  STATUTE  OF  FRAUDS,  3. 

PRACTICE. 
Affidavit  of  mekits. 

1.  Of  filing  affidavit  of  merits  with  pleading  nunc  pro  tunc.  Where 
a  defendant  in  an  attachment  of  a  steam  tug-boat  files  a  demurrer  to  the 
petition  within  the  time  required  by  statute,  but  without  any  affidavit  of 
a  meritorious  defence,  and  no  sufficient  reason  is  shown  for  not  so  filing 
the  affidavit,  there  will  be  no  error  in  refusing  to  allow  it  to  be  filed  nunc 
pro  tunc,  and  entering  a  default  in  the  case.  Johnson  et  al.  v.  Chicago 
and  Pacific  Elevator  Co.  462. 

2.  Constitutionality  of  the  act  requiring  affidavit  of  merits  in  cases 
of  attachment  of  water  craft.  Section  19,  chapter  12,  of  the  Revised 
Statutes,  entitled  "Attachment  of  Water  Craft,"  which  requires  an  affi- 
davit of  merits  to  be  filed  with  the  defendant's  or  claimant's  exception, 
demurrer  or  answer  to  the  petition,  and  authorizes  a  default  if  the  same 
is  not  so  filed,  is  not  in  violation  of  section  22,  article  4,  of  the  State 
constitution,  prohibiting  special  legislation.     Ibid.  462. 
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PEACTICE.     Continued. 
Time  to  object. 

3.  An  objection  to  a  question  to  a  witness  comes  too  late  when  made 
for  the  first  time  in  this  court.  It  should  be  made  at  the  time  the  ques- 
tion is  propounded.     Kreigh  et  al.  v.  Sherman,  49. 

4.  An  objection  to  the  entry  of  judgment  upon  an  award  made  under 
a  submission  by  order  of  the  court,  which  might  be  obviated  by  further 
evidence  in  the  court  below,  comes  too  late  when  made  in  this  court  for 
the  first  time.  To  be  availed  of  it  should  be  made  in  the  court  below,  so 
as  to  give  an  opportunity  to  meet  and  remove  the  ground  of  objection. 
McMillan  v.  James  et  al.  194. 

5.  Variance  between  judgment  and  prayer  in  petition  for  man- 
damus. An  objection  that  a  judgment  awarding  a  peremptory  writ  of 
mandamus  is  variant  from  the  prayer  of  the  petition,  should  be  first 
urged  in  the  trial  court,  so  that  it  may  be  obviated  by  amendment  of  the 
petition.     City  of  East  St.  Louis  v.  Underwood,  Ex'x.  308. 

When  specific  objection  should  be  made. 

6.  As  to  admission  of  evidence.  In  a  suit  against  a  city  to  recover 
for  a  personal  injury  from  a  fall,  on  June  12,  1878,  caused  by  a  defective 
sidewalk,  a  witness  was  asked  if  he  knew  the  condition  of  the  sidewalk 
in  the  month  of  June,  1878,  to  which  the  defendant  made  a  general 
objection,  which  the  court  overruled:  Held,  that  there  was  no  error  in 
the  ruling.  It  was  proper  to  prove  the  condition  of  the  walk  in  the 
month  of  June  prior  to  the  injury,  and  if  the  defendant  desired  to  object 
to  evidence  in  regard  to  its  condition  after  the  accident,  the  objection 
should  have  been  more  definite,  and  confined  to  that  particular  time. 
City  of  Chicago  v.  Steams,  554. 

Failure  to  object— waiver. 

7.  Although  the  evidence  of  a  party  to  a  suit  is  not  competent,  yet 
if  no  objection  is  made  to  the  same  on  the  taking  of  his  deposition,  or 
to  the  reading  of  his  deposition,  the  objection  thereto  must  be  consid- 
ered as  waived,  and  its  introduction  can  not  be  urged  as  error.  Warren 
v.  Warren  et  al.  568. 

Only  part  of  defendants  served. 

8.  Course  of  procedure.  Where  several  are  sued  upon  a  contract, 
and  service  is  had  on  part  of  the  defendants  only,  the  statute  expressly 
authorizes  the  plaintiff  to  proceed  with  the  case  as  to  those  served;  in 
such  case,  however,  he  must  prove  the  cause  of  action  against  all  the 
defendants  sued,  the  same  as  if  all  were  duly  served.  Cassady  et  al.  v. 
Trustees  of  Schools,  560. 

Directing  jury  as  to  character  of  finding. 

9.  Where  there  is  evidence  tending  to  prove  a  cause  of  action,  it  is  an 
invasion  of  the  province  of  the  jury  to  instruct  them  that  the  plaintiff 
can  not  recover.     Chicago  West  Division  Ry.  Co.  v.  Mills,  63. 
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PKACTICE  IN  THE  SUPEEME  COUET. 

ERROR  WILL  NOT  ALWAYS  KEVEKSE. 

1.  Improper  instruction  to  jury.  An  instruction  stating  a  mere  ab- 
stract legal  proposition  having  no  application  to  the  evidence,  though  not 
announcing  a  correct  rule  of  law,  is  not  such  an  error  as  to  call  for  a 
reversal,  when  the  court  can  see  that  it  could  not  have  operated  to  the 
prejudice  of  the  other  party,  or  have  misled  the  jury.  Peoria  and  Pekin 
Union  Ry.  Co.  et  al.  v.  The  Peoria  and  Farming  ton  Ry.  Co.  110. 

2.  A  technical  error  in  modifying  an  instruction,  not  calculated  to 
mislead  the  jury,  and  which  did  the  party  complaining  no  harm,  affords 
no  ground  to  reverse  a  judgment  fairly  obtained.  City  of  Chicago  v. 
Stearns,  554. 

3.  Refusal  to  pass  upon  propositions  of  law.  The  refusal  of  a  trial 
court,  in  trying  a  case  without  a  jury,  to  pass  upon  written  propositions  of 
law  submitted  by  a  party,  if  an  error,  is  not  such  a  one  as  to  be  ground 
for  the  reversal  of  a  judgment  clearly  proper  upon  the  merits.  North 
Chicago  City  Ry.  Co.  v.  Town  of  Lake  View,  207. 

4.  An  error  in  the  admission  of  evidence  which  does  no  injury,  as, 
where  the  same  fact  has  been  shown  by  other  unobjectionable  evidence, 
is  no  ground  for  a  reversal  of  the  judgment.  Kreigh  et  al.  v.  Sher- 
man, 49. 

5.  Error  in  rejecting  testimony  cured  by  its  subsequent  admission 
in  different  form.  The  refusal  of  the  court  to  admit  testimony  as  to  a 
given  fact,  even  if  error,  is  no  ground  of  reversal  if  the  court  afterwards 
allows  other  satisfactory  proof  of  the  same  fact.  Eames  v.  Rend  et  al. 
506. 

PEESUMPTIONS. 
Of  law  and  fact. 

1.  As  to  appointment  to  office — presumption  where  one  is  acting 
under  color  of  an  appointment.     See  EVIDENCE,  19. 

2.  Fraud  is  never  presumed — in  favor  of  creditors.  See  FEAUD- 
ULENT  CONVEYANCES,  1. 

PUECHASEES. 

PURCHASER  AT  JUDICIAL  SALE. 

1.  Such  purchaser  not  treated  as  mortgagee  in  possession.  A  party 
to  a  suit  to  enforce  a  mechanic's  lien,  who  goes  into  possession  after  his 
purchase  of  the  premises,  under  the  master's  deed,  can  not  be  regarded 
as  a  mortgagee  in  possession,  so  as  to  be  allowed  the  cost  of  a  new  build- 
ing erected  on  the  land  by  him,  as  against  a  prior  mortgagee,  but  is  to 
be  treated  as  a  purchaser  relying  upon  the  validity  of  the  judicial  sale. 
Powell  et  al.  v.  Rogers,  318. 

2.  Effect  of  reversal  of  decree  under  which  he  claims.  A  party  to 
an  erroneous  judgment  or  decree  is  chargeable  with  notice  of  all  errors 
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PURCHASERS.     Purchaser  at  judicial  sale.     Continued. 

in  the  record,  and  a  reversal  restores  the  parties  to  their  original  rights, 
and  the  title  acquired  under  such  judgment  or  decree  is  divested  by  the 
reversal,  unless  the  purchaser  is  a  stranger  to  the  judgment,  without 
notice,  and  an}7  improvements  put  upon  the  land  will  be  placed  there  at 
the  peril  of  the  purchaser,  if  he  is  a  party  to  the  suit.  Powell  et  al.  v. 
Rogers,  318. 

3.  Application  of  surplus  after  satisfying  prior  incumbrance. 
Where  a  decree  enforcing  a  mechanic's  lien,  under  which  a  party  to  the 
record  has  acquired  title  by  purchase,  has  been  reversed,  and  a  decree 
entered  foreclosing  a  prior  mortgage  on  the  same  property  and  ordering 
a  sale,  it  is  error  to  direct  that  the  surplus  arising  from  the  sale,  after  the 
payment  of  the  lien  debt  and  the  mortgage  debt,  be  brought  into  court. 
Such  surplus  should  be  ordered  to  be  paid  to  the  purchaser  under  the 
prior  sale,  to  apply  upon  the  improvements  made  by  him  upon  the  prem- 
ises, when  the  original  owner  and  debtor  makes  no  defence  and  claims 
nothing.     Ibid.  318. 

4.  Notice  as  to  subsequent  incumbrances.  Notice  to  a  purchaser  at 
a  sheriff's  sale  under  execution,  of  the  existence  of  a  deed  of  trust  given 
by  the  execution  debtor  for  the  purchase  money  after  the  date  of  the 
judgment  upon  which  the  execution  issued,  will  not,  in  a  court  of  law, 
affect  the  rights  of  the  purchaser,  as  the  records  would  show  such  deed 
of  trust,  and  also  that  it  was  subsequent  to  the  date  of  the  judgment, 
nor  would  it  avail  in  equity,  as  the  taking  of  the  trust  deed  is  a  waiver  of 
the  vendor's  lien.     Ryhiner  v.  Frank  et  al.  326. 

5.  Liability  for  loss  on  a  resale — notice.  To  hold  a  purchaser  of 
real  estate  at  sheriff's  sale  on  execution  liable  for  not  completing  the 
sale,  and  for  the  loss  on  a  resale,  he  must  have  notice  that  a  resale  will 
be  made  and  he  held  liable  for  any  loss,  so  that  he  may  protect  his  inter- 
est at  the  second  sale  as  best  he  may.  The  rule  is  different  in  the  case 
of  a  resale  of  personal  property.     Maulding  v.  Steele,  644. 

6.  Purchaser  under  foreclosure — of  Ms  rights  as  against  subse- 
quent liens.  Where  a  railroad  company,  under  authority  of  law,  exe- 
cutes a  mortgage  or  deed  of  trust  upon  all  its  property,  both  real  and 
personal,  including  its  franchise,  and  the  same  is  duly  recorded  in  the 
several  counties  through  which  the  road  runs,  a  purchaser  of  such  prop- 
erty under  a  valid  foreclosure  of  the  mortgage,  will  take  the  same  free  of 
all  subsequent  liens  and  incumbrances.  The  title  of  the  purchaser,  for 
the  purpose  of  cutting  off  all  intervening  liens,  will  relate  back  to  the 
date  of  the  record  of  the  mortgage.     Cooper  et  al.  v.  Corbin  et  al.  224. 

7.  When  purchaser  on  foreclosure  takes  property  free  from  taxes. 
Where,  at  the  time  the  taxes  assessed  upon  the  capital  stock  of  a  railroad 
company  become  a  lien  on  its  property,  a  prior  lien  has  been  created  upon 
the  same  by  the  execution  and  recording  of  a  valid  mortgage  thereon,  the 
tax  lien  will  attach  only  on  the  company's  equity  of  redemption,  and 
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when  that  equity  is  cut  off  by  a  foreclosure  and  sale  under  the  mortgage, 
the  purchaser  will  take  the  property  free  from  any  lien  for  such  taxes, 
and  a  court  of  equity  will  enjoin  a  sale  of  the  rolling  stock  of  such  com- 
pany for  the  payment  of  the  taxes.  Cooper  et+al.  v.  Corbin  et  al.  224. 
Purchaser  at  administrator's  sale. 

8.  Subject  to  a  prior  mortgage  in  which  dower  is  released — of  his 
rights  and  obligations.     See  DOWEE,  1  to  4. 

9.  Rule  of  caveat  emptor  applies  to  judicial  sales.    See  SALES,  2,  3. 
Purchaser  with  notice  of  easement. 

10.  Takes  subject  thereto.  A  purchaser  of  land,  with  notice  that  his 
grantor  had  agreed  to  give  a  right  of  way  over  the  same  to  a  railway  com- 
pany, for  a  valuable  consideration,  takes  the  premises  subject  to  the 
rights  of  such  company  under  its  contract  with  his  grantor,  and  can  not 
maintain  ejectment  against  the  company  for  the  land  occupied  by  it 
rightfully  under  such  contract.  Turpin,  Receiver,  v.  Baltimore,  Ohio 
and  Chicago  R.  R.  Co.  11. 

Purchaser  without  notice. 

11.  That  a  deed  was  only  a  mortgage.  Although  a  deed  absolute 
on  its  face  may  be  only  a  security  for  the  payment  of  money,  still  a  pur- 
chaser from  the  grantee  in  possession,  without  notice  that  his  vendor's 
deed  was  but  a  mortgage,  will  be  protected  in  his  purchase,  and  hold  the 
property  free  from  any  equity  of  redemption.  Jenkins  v.  Rosenberg 
et  al.  157. 

Foreclosure  against  a  vendor. 

12.  Subsequent  repurchase  by  him — will  not  inure  to  the  benefit  of 
his  prior  vendee.     See  VENDOE  AND  PUECHASEE,  1. 

Who  regarded  as  a  purchaser. 

13.  On  dissolution  of  partnership — whether  the  transaction  consti- 
tutes a  sale  by  one  partner  to  the  other.     See  PAETNEESHIP,  5. 

EAILEOADS. 
Subject  to  police  regulations. 

1.  A  railroad  company  takes  its  charter  upon  the  implied  condition 
that  its  franchises  shall  be  exercised  subject  to  the  power  of  the  State  to 
impose  such  reasonable  regulations  upon  it  as  the  comfort,  safety  or 
welfare  of  society  may  require.  Chicago  and  Alton  R.  R.  Co.  v.  The 
People,  use,  etc.  657. 

Trains  stopping  at  county  seats. 

2.  The  act  requiring  regular  passenger  trains  to  stop  at  county  seats 
is  a  proper  police  regulation.  The  act  of  May  29,  1879,  requiring  all 
regular  passenger  trains  to  stop  at  county  seat  stations  long  enough  to 
receive  and  let  off  passengers  with  safety,  is  not  a  regulation  of  inter- 
State  commerce,  and  therefore  inhibited  by  the  constitution  of  the  United 
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States,  though  the  line  of  the  road  may  pass  through  different  States. 
Such  a  law  is  but  a  proper  exercise  of  the  police  power  of  the  State. 
Chicago  and  Alton  R.  R.  Co.  v.  The  People,  use,  etc.  657. 

3.  What  is  a  "regular  passenger  train"  which  is  required  to  siop 
at  county  seat  stations.  A  through  passenger  train,  equipped  and  oper- 
ated in  the  same  manner  as  other  passenger  trains  on  the  same  road, 
carrying  passengers  and  baggage  as  other  trains,  and  running  upon  the 
official  time  table  of  the  company  the  same  as  its  other  passenger  trains 
do,  the  only  difference  being  that  the  other  trains  stopped  at  all  the  sta- 
tions while  this  did  not,  is  held  to  be  a  "regular  passenger  train,"  within 
the  meaning  of  the  act  approved  May  29,  1879,  which  requires  all  such 
trains  to  stop  at  county  seat  stations  a  sufficient  length  of  time  to  receive 
and  let  off  passengers  with  safety.  The  act  does  not,  perhaps,  include 
a  wild  train,  a  freight  or  excursion  train,  or  a  special  train.     Ibid.  657. 

Unjust  discrimination  in  freights. 

4.  On  a  through  contract  from  points  in  this  State  to  points  in 
another  State.  The  court  adheres  to  the  conclusion  reached  in  this  case 
in  104  111.  476,  holding  section  87  of  the  Kailroad  act,  to  prevent  unjust 
discriminations  in  the  rates  charged  for  carrying  passengers  or  freights, 
to  be  free  from  any  constitutional  objection,  and  holding  a  railroad  com- 
pany liable  to  the  penalty  imposed  by  such  section  for  discriminating  in 
the  rate  of  charges  as  to  different  contracts  for  through  transportation  of 
freight  from  points  in  this  State  to  a  point  in  another  State,  for  different 
distances,  charging  a  greater  sum  for  the  less  distance  of  the  entire  car- 
riage, than  for  the  greater  distance.  Wabash,  St.  Louis  and  Pacific 
Ry.  Co.  v.  The  People,  236. 

5.  But  this  court  disclaims  the  idea  that  the  legislature  of  this  State 
has  authority  to  regulate  commerce  in  any  other  State,  holding,  in  the 
absence  of  anything  showing  to  the  contrary,  that  a  single  and  entire 
contract  to  carry  freight  for  a  gross  sum  from  a  point  in  this  State  to  a 
point  in  another  State,  necessarily  implies  that  such  sum  is  charged  pro- 
portionally for  the  carriage  on  every  part  of  the  entire  distance,  and  that 
charging  a  greater  sum  by  a  railroad  company  for  freight  to  a  point  in 
another  State,  from  a  point  in  this  State  less  distant  than  from  another 
point  in  this  State,  is  an  unjust  discrimination,  prohibited  by  the  statute, 
where  it  is  not  shown  that  such  inequality  in  the  charges  is  all  for  car- 
riage entirely  beyond  the  limits  of  this  State.     Ibid.  236. 

Consolidation  of  companies. 

6.  Rights  and  powers  of  the  new  company.  Where  a  railroad  cor- 
poration of  this  State  is  consolidated  with  a  similar  corporation  of  another 
State,  in  conformity  with  the  laws  of  this  State,  the  new  company  so 
created  will  be  clothed  with  all  the  rights,  privileges  and  powers  con- 
ferred by  the  laws  of  this  State  upon  the  old  corporation  of  this  State. 
Cooper  et  al.  v.  Corbin  et  al.  224. 
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KAILBOAD  MOKTGAGES. 
Mode  of  theik  acknowledgment. 

When  made  upon  real  and  personal  property.  See  ACKNOWL- 
EDGMENTS OF  DEEDS,  1. 

KECOKDING  ACT. 

HOW  FAB  A  PROTECTION  TO  PURCHASERS. 

1.  What  notice  is  given  by  the  records.  Subsequent  purchasers  of 
land,  in  the  absence  of  express  notice  of  latent  equities  in  another  than 
their  grantors,  can  only  be  affected  by  such  legal  consequences  as  may 
be  fairly  drawn  from* the  record  itself;  and  when  such  records  show  that 
the  claim  of  a  prior  purchaser  has  been  cut  off  and  defeated  by  a  sale  or 
foreclosure,  or  by  a  forfeiture  of  his  contract,  or  of  the  contract  of  his 
vendor,  such  subsequent  purchasers  will  have  the  right  to  rely  on  what 
is  thus  disclosed.      Warder  v.  Cornell  et  al.  169. 

Of  the  record  as  notice. 

2.  Of  what  facts,  and  to  whom.  The  recitals  in  a  recorded  deed  or 
bond  bind  no  one  except  the  grantors  and  those  claiming  under  them  by 
grant  subsequent  to  the  record  of  such  deed.  A  purchaser  is  not  charge- 
able with  notice  of  every  fact  that  may  appear  of  record,  without  regard 
to  whether  it  falls  within  the  line  of  his  chain  of  title;  but  if  he  is 
chargeable  with  notice  of  a  recorded  deed,  he  will  also  be  held  to  notice 
of  all  its  recitals.     Kerfoot  v.  Cronin  et  al.  609. 

3.  The  purchaser  of  land  is  not  chargeable  with  notice  of  the  record 
of  an  existing  deed  for  the  same  land  from  one  person  to  another,  both 
of  whom  are  apparently  strangers  to  the  title  of  the  purchaser's  grantor, 
and  not  being  chargeable  with  notice  of  the  existence  of  such  deed, 
though  it  is  recorded,  he  will  not  be  held  to  constructive  notice  of  any 
recitals  contained  in  it.     Ibid.  609. 

4.  Where  A,  in  whom  the  record  showed  no  title,  made  a  deed  of  trust 
to  B  for  certain  real  estate,  which  was  recorded,  and  recited  it  was  given 
to  secure  two  notes  of  the  grantor  to  C,  in  whom  the  record  of  deed 
showed  the  title  for  the  purchase  money  of  the  property,  and  C  indorsed 
and  sold  the  notes,  and  after  the  record  of  the  trust  deed  sold  and  con- 
veyed the  premises  to  innocent  parties  for  value,  who  had  no  knowledge 
of  any  prior  conveyance  by  him  to  A,  or  of  the  deed  from' A  to  B,  or  the 
recitals  therein,  it  was  held,  that  the  record  of  the  deed  from  A  to  B  was 
no  notice  to  such  subsequent  purchasers  from  C  of  the  existence  of  the 
deed  or  of  any  of  its  recitals,  A  and  B  both  being  strangers  to  the  chain 
of  title  acquired  by  such  purchasers.     Ibid.  609. 

REMEDIES. 
Error  or  mistake  in  decree. 

1.     In  what  mode  to  be  corrected.     See  CHANCEKY,  20. 
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TO  PREVENT  A  TRESPASS. 

2.  Whether  remedy  by  injunction,  or  at  law.  See  INJUNCTIONS, 
1,  2. 

Remedy  for  breach  of  trust. 

3.  Or  failure  of  trustee  to  perform  his  duty.     See  TRUSTS,  1. 

RENTS  AND  PROFITS. 
Purchaser  at  administrator's  sale. 

Subject  to  prior  mortgage  in  which  dower  is  released — on  payment 
of  the  mortgage  debt,  whether  chargeable  with  rents  and  profits  in  con- 
test ivith  widow  on  claim  of  dower.     See  DOWER,  3. 

RESCISSION  OF  CONTRACT. 

In  chancery.     See  CHANCERY,  16. 

By  act  op  the  parties.     See  CONTRACTS,  20,  21. 

REVERSAL  OF  JUDGMENT  OR  DECREE. 
Effect  upon  rights  of  purchasers. 

1.  A  party  to  an  erroneous  judgment  or  decree  is  chargeable  with 
notice  of  all  errors  in  the  record,  and  a  reversal  restores  the  parties  to 
their  original  rights,  and  the  title  acquired  under  such  judgment  or 
decree  is  divested  by  the  reversal,  unless  the  purchaser  is  a  stranger  to 
the  judgment,  without  notice,  and  any  improvements  put  upon  the  land 
will  be  placed  there  at  the  peril  of  the  purchaser,  if  he  is  a  party  to  the 
suit.     Powell  et  al.  v.  Rogers,  318. 

SALES. 
What  amounts  to  a  sale. 

1.  On  dissolution  of  a  partnership — whether  the  arrangement  between 
the  partners  is  a  sale  from  one  to  the  other.     See  PARTNERSHIP,  5. 

Judicial  sales. 

2.  Rule  of  caveat  emptor  applies.  It  is  a  general  and  well  settled 
rule  that  the  doctrine  of  caveat  emptor  applies  to  all  judicial  sales,  under 
which  falls  an  administrator's  sale  of  lands  of  his  intestate  to  pay  debts 
of  the  estate.     Tilley  v.  Bridges,  336. 

3.  An  administrator  or  executor  selling  lands  under  a  decree  of  court 
has  no  authority  to  warrant  the  title  of  the  land  he  sells,  and  the  pur- 
chaser at  such  sale  is  bound  to  examine  the  title,  or  purchase  at  his  peril. 
If  he  buys  without  an  examination,  and  obtains  no  title,  he  must,  as  a 
general  rule,  suffer  the  loss  arising  from  his  neglect,  unless  fraud  or 
mistake  has  entered  into  the  transaction.     Ibid.  336. 

4.  Purchaser  at  sheriff's  sale — liability  for  loss  on  a  resale — notice. 
To  hold  a  purchaser  of  real  estate  at  sheriff's  sale  on  execution  liable 
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for  not  completing  the  sale,  and  for  the  loss  on  a  resale,  he  must  have 
notice  that  a  resale  will  be  made  and  he  held  liable  for  any  loss,  so  that 
he  may  protect  his  interest  at  the  second  sale  as  best  he  may.  The  rule 
is  different  in  the  case  of  a  resale  of  personal  property.  Maulding  v. 
Steele,  614. 

5.  Sheriff's  deed — time  within  which  it  should  be  procured.  Where 
land  was  sold  on  execution  on  August  10,  1871,  and  the  sheriff's  deed 
was  not  taken  out  until  on  December  21,  1878,  under  the  act  of  March 
22,  1872,  which  went  into  effect  July  1,  1872,  it  was  held,  that  the  certifi- 
cate of  purchase  became  void,  because  the  deed  thereon  was  not  made 
within  five  years  from  the  expiration  of  the  time  of  redemption,  and  the 
sheriff's  deed  thereon  was  a  nullity,  passing  no  title.  Ryhiner  v.  Frank 
et  al.  326. 

SCHOOL  MONEY. 
Whether  trust  fund. 

So  as  to  exclude  the  operation  of  the  Statute  of  Limitations.  See 
LIMITATIONS,  2. 

SCHOOL  TKEASUKEK'S  BOND. 
Liability  thereon.     See  OFFICIAL  BONDS,  7  to  10. 

SET-OFF. 

Demands  must  be  mutual. 

1.  It  is  a  familiar  rule  that  debts,  to  be  the  subject  of  set-off,  must 
be  mutual  between  the  parties  to  the  action.  A  debt  due  from  a  firm 
can  not  be  set  off  against  the  claim  of  an  individual  partner  of  the  firm. 
Coates  v.  Preston  et  al.  470. 

2.  Right  of  stockholder  to  set  off  debt  due  him  from  the  corpora- 
tion, as  against  a  creditor.  In  an  action  by  a  creditor  of  a  corporation 
against  a  stockholder  to  enforce  his  individual  liability  to  the  amount  of 
his  stock,  he  can  not  plead  as  a  set-off  an  indebtedness  of  the  corpo- 
ration to  himself,  as  such  debt  is  not  that  of  the  party  suing.  Debts, 
to  be  set  off  at  law,  must  be  mutual,  and  between  the  same  parties. 
Buchanan  v.  Meisser,  638. 

In  equity — of  legal  demands. 

3.  Non-residence  as  a  ground  of  equity  jurisdiction.  A  creditor 
of  a  corporation  recovered  a  judgment  at  law  against  the  corporation, 
upon  which  an  execution  was  issued,  and  returned  yiulla  bona.  There- 
upon the  judgment  creditor  exhibited  a  creditor's  bill  against  several 
persons  as  stockholders  in  the  corporal  ion,  for  the  purpose  of  recovering 
their  unpaid  subscriptions  in  satisfaction  of  his  debt.  The  corporation 
was  also  made  a  paity.  At  the  time  of  the  bringing  of  the  suit  in  which 
the  judgment  was  rendered,  the  corporation  held  a  claim  for  damages 
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against  the  plaintiff  in  that  action,  growing  out  of  the  same  transaction 
as  that  involved  in  the  suit  at  law,  and  of  such  character  that  it  could 
have  been  interposed  as  a  set-off  in  that  suit, — but  that  was  not  done. 
The  corporation,  however,  asked  leave  to  file  a  cross- bill  in  the  suit  in 
chancery,  by  which  it  sought  to  set  off  its  claim  as  against  the  judgment 
held  by  the  complainant  in  the  original  bill,  who  was  alleged  to  be  a  non- 
resident of  the  State.  The  trial  court  refused  to  permit  the  cross-bill  to 
be  filed.  This  was  held  to  be  error.  Although  the  claim  of  the  corpo- 
ration was  a  legal  demand,  and  capable  of  being  set  off  in  the  suit  at 
law,  the  corporation  was  not  bound  to  set  it  up  as  a  defence  in  that  suit. 
The  judgment  creditor  having  invoked  the  aid  of  a  court  of  equity  to 
enforce  the  collection  of  his  judgment,  this  claim  of  the  corporation 
became  a  proper  subject  of  set-off  in  that  suit  if  there  was  equitable 
ground  for  such  relief.  The  fact  of  the  non-residence  of  the  complain- 
ant in  the  creditor's  bill  afforded  such  equitable  ground.  Quick  et  al.  v. 
Lemon,  578. 

SHEKIFF'S  DEED. 
Time  within  which  to  be  taken  out. 

Under  the  act  of  March  22,  1872.     See  SALES,  5. 

SPECIAL  ASSESSMENTS. 
Only  one  suit — though  several  defendants. 

1.  A  proceeding  by  a  city  to  confirm  an  assessment  of  benefits  on 
adjacent  property,  for  the  purpose  of  opening  a  street,  is  but  one  indi- 
visible suit,  without  reference  to  the  number  of  the  defendants.  The 
trial  is  one  as  to  all  the  defendants,  and  only  one  judgment  and  execu- 
tion are  required,  though  the  property  is  to  be  sold  separately.  The 
declaration  in  the  statute  that  the  judgment  shall  be  held  to  be  several, 
is  intended  only  to  control  the  mode  of  obtaining  satisfaction,  so  that 
each  lot  shall  be  required  to  pay  the  sum  assessed  thereon.  People 
ex  rel.  Carroll  v.  Gary  et  al.  332. 

Judgment  of  confirmation. 

2.  How  far  conclusive.  If,  upon  an  application  for  the  confirmation 
of  a  special  assessment,  the  court  has  jurisdiction  to  render  the  judg- 
ment of  confirmation,  such  judgment  will  conclude  the  land  owner  from 
questioning  any  of  the  proceedings  had  prior  thereto,  on  a  subsequent 
application  for  a  judgment  and  order  for  sale  of  the  premises.  If,  how- 
ever, the  proceedings  anterior  to  the  judgment  confirming  the  assessment 
were  so  defective  as  not  to  authorize  the  court  to  act  at  all  upon  the 
question  of  confirmation,  then  objections  to  those  proceedings  may  prop- 
erly be  made  upon  an  application  for  judgment  and  order  of  sale,  as 
well  as  at  any  other  time.  Scherts  v.  The  People  ex  rel.  Taylor,  Col- 
lector, 27. 
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3.  Where  the  proceedings  in  the  case  of  special  assessments  anterior 
to  the  order  of  confirmation  conform  substantially  with  the  requirements 
of  the  statute  on  the  subject,  the  confirmation  will  be  conclusive  on  the 
parties  interested  as  to  all  objections  to  the  proceedings  anterior  to  the 
judgment  confirming  the  assessments.  Schertz  v.  The  People  ex  rel. 
Taylor,  Collector,  27. 

Former  adjudication. 

4.  When  not  on  merits,  no  bar  to  second  suit.  Where  an  application 
for  judgment  against  lots  for  unpaid  special  assessments  is  denied  by  the 
court,  merely  for  the  reason  that  no  ordinance  had  ever  been  passed  by 
the  city  council  regulating  the  action  of  the  city  collector  in  making  his 
report  of  delinquent  lands  and  lots  to  the  county  collector,  the  order 
denying  the  application  will  be  no  bar  to  a  second  application  for  judg- 
ment, for  the  reason  there  was  no  hearing  upon  the  merits  on  the  first 
application.     Ibid.  27. 

SPECIAL  LEGISLATION. 
Act  concerning  "Attachment  of  Water  Craft." 

Not  special  legislation.   See  ATTACHMENT  OF  WATER  CKAFT,  1. 

SPECIFIC  PEKFOEMANCE.     See  CHANCEEY,  5  to  12. 

STATE  BANK. 
Acceptance  of  act  of  1847. 

1.  Of  evidence  thereof.     See  EVIDENCE,  17. 

Appointment  of  trustees. 

2.  How  shown.     Same  title,  18. 

Assignees  of  State  Bank. 

3.  As  officers  de  facto — questioning  their  authority  in  a  collateral 
proceeding.     See  OFFICER  AND  OFFICERS,  1,  2. 

4.  Vacancy  in  board  of  assignees — as  to  the  manner  of  filling  the 
same.     See  TRUSTS  AND  TRUSTEES,  3,  4,  5. 

STATUTES. 
Construction  of  statutes. 

1.  Reference  to  the  title.  As  the  constitution  of  1848  required  the 
subject  of  all  private  or  local  laws  to  be  expressed  in  their  titles,  the 
title  of  such  an  act  may  be  looked  to  in  the  construction  of  the  law  in 
connection  with  the  words  and  provisions  in  the  law  itself.  North  Chi- 
cago City  Ry.  Co.  v.  Town  of  Lake  View,  207. 

Special  legislation. 

2.  Act  concerning  "Attachment  of  Water  Craft"  is  not  special  leg- 
islation.    See  ATTACHMENT  OF  WATER  CRAFT,  1. 
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STATUTES.     Continued. 
Statutes  construed. 

3.  Administration  of  estates — compelling  surrender  of  property  to 
administrator.  The  statute  construed  in  People,  use,  etc.  v.  Abbott 
et  al.  588.     See  ADMINISTKATION  OF  ESTATES,  4,  5. 

4.  Appeal  in  proceeding  to  condemn  right  of  way — directly  to 
Supreme  Court.  The  Eminent  Domain  act,  and  the  Practice  act,  on  that 
subject,  construed  in  Peoria  and  Pekin  Union  Ry.  Co.  et  al.  v.  The 
Peoria  and  Farming  ton  Ry.  Co.  110.  See  APPEALS  AND  WKITS 
OF  ERROR,  5. 

5.  Giving  new  appeal  bond  in  forcible  detainer—  standing  as  a  sub- 
stitute for  prior  bonds.  Section  19  of  the  Forcible  Entry  and  Detainer 
act  construed  in  International  Bank  v.  Poppers,  491.  See  APPEAL 
BONDS,  2. 

6.  Assessment  for  taxation,  of  the  tangible  property  and  capital 
stock  of  corporations,  by  whom  to  be  made.  The  statute  construed  in 
People  ex  rel.  v.  Ward,  Receiver,  620.     See  TAXATION,  2,  3. 

7.  Assignees  of  the  State  Bank — as  to  the  manner  of  filling  vacan- 
cies, under  the  act  of  1847.  Golder  et  al.  v.  Bressler,  419.  See 
TRUSTS  AND  TRUSTEES,  5. 

8.  Fees— only  a  single  fee  for  several  parties  plaintiff  or  defend- 
ant. Section  33,  chapter  53,  Rev.  Stat.  1874,  construed  in  People  ex  rel. 
v.  Gary  et  al.  332.     See  FEES,  2. 

9.  Inspection  of  grain — poivers  of  boards  of  trade  to  appoint  in- 
spectors of  grain.  The  act  of  1871  construed  in  East  Si.  Louis  Board 
of  Trade  v.  The  People  ex  rel.  382.  See  INSPECTION  OF  GRAIN, 
1  to  4. 

10.  Joint  obligations — the  statute  making  them  several — construed 
in  Coates  v.  Preston  et  al.  470.     See  JOINT  OBLIGATIONS,  1. 

11.  Sale  by  administrator  on  credit — duty  to  take  security — power 
of  probate  court  to  dispense  with  security.  The  statute  construed  in 
Bowen,  Admr.  v.  Shay  et  al.  132.  See  ADMINISTRATION  OF  ES- 
TATES, 9,  10. 

12.  Surety  on  official  bond — character  of  his  liability— when  it  is 
secondary  only.  Section  14,  chapter  103,  Rev.  Stat,  construed  in  Cas- 
sady  et  al.  v.  Trustees  of  Schools,  560.     See  OFFICIAL  BONDS,  10. 

STATUTE  OF  FRAUDS. 
Verbal  agreement  to  convey  land. 

1.  Part  performance,  to  take  contract  out  of  the  statute.  It  is  not 
indispensable,  to  take  a  verbal  agreement  for  the  conveyance  of  land  out 
of  the  Statute  of  Frauds,  that  the  consideration  should  be  paid  at  the 
time  or  after  the  making  of  the  contract.  A  past  consideration,  or  an 
indebtedness  of  the  seller  to  the  buyer,  is  equally  meritorious,  as  a  con- 
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STATUTE  OF  FEAUDS. 
Verbal  agreement  to  convey  land.     Continued. 

sideration,  as  the  payment  of  money  or  property  at  the  time  of  or  after 
the  contract  is  entered  into,  and  is  as  efficacious  to  take  the  case  out  of 
the  Statute  of  Frauds.     Warren  v.  Warren  et  al.  568. 

2.  Nothing  is  to  be  taken  as  part  performance  of  a  verbal  contract  for 
the  sale  of  land  which  does  not  put  the  party  in  a  situation  which  is  a 
fraud  on  him  unless  the  agreement  is  performed.  Where  the  considera- 
tion of  an  agreement  to  convey  land  by  a  father  to  his  daughter  is  nearly 
forty  years  of  domestic  service  rendered  for  him  at  his  request,  the  non- 
performance of  the  contract  would  work  a  monstrous  fraud  upon  the 
daughter's  rights,  as  the  law  would  limit  her  claim  for  wages  to  five  years. 
Ibid.  568. 

3.  What  is  held  possession.  Where  a  father  agreed  to  convey  his 
home  farm  to  his  daughter  in  consideration  of  her  services  for  over  thirty 
years  after  her  becoming  of  age,  and  they  both  lived  together  on  the 
farm,  and  the  father  gave  her  charge  of  the  construction  of  a  new  house 
thereon,  and  she  assisted  largely  in  the  management  of  the  farm,  and 
remained  in  possession  thereof  after  his  death,  it  was  held,  that  her  pos- 
session was  such  as  to  take  the  contract  out  of  the  Statute  of  Frauds. 
Ibid.  568. 

STOCKHOLDEES.     See  COEPOEATIONS,  1  to  5. 

STEEET  EAILWAY. 
Charter  construed. 

As  to  motive  power  to  be  used.     See  COEPOEATIONS,  9. 

SUBEOGATION. 
When  allowed. 

1.  To  mortgage  lien  a  joint  owner  is  compelled  to  pay  to  protect  his 
own  interest.  Where  two  partners  purchase  lands  in  trust  for  the  firm, 
giving  a  mortgage  back  to  secure  the  purchase  money,  which  the  whole 
firm  is  to  pay,  but  neglects  to  do,  and  one  of  the  partners  is  compelled 
to  pay  the  debt  to  protect  his  own  interest  and  save  the  property  from 
sale  under  a  power  in  the  mortgage,  he  will  have  a  clear  right  to  be  sub- 
rogated to  the  lien  of  the  mortgagee.     McMillan  v.  James  et  al.  194. 

Purchaser  of  equity  of  redemption. 

2.  Whether  to  be  subrogated  to  right  of  mortgagee,  on  payment  of 
mortgage  debt.  A  purchaser  of  the  equity  of  redemption  at  administra- 
tor's sale  of  lands  to  pay  the  debts  of  the  deceased  mortgagor  takes  only 
the  interest  which  the  latter  held,  and  occupies  the  same  position  as  the 
heirs;  and  if  such  purchaser  discharges  the  mortgage  by  payment,  he 
will  not,  as  against  the  widow  of  the  mortgagor,  be  entitled  to  be  sub- 
rogated to  the  rights  and  equities  of  the  mortgagee,  and  to  foreclose 
the  mortgage  against  the  widow  and  heirs  so  as  to  cut  off  her  dower 
unless  she  redeems  from  the  mortgage.     Cox  et  al.  v.  Garst,  342. 
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SUBSCRIPTION. 
Promise  to  subscribe— and  refusal. 
Right  of  action.     See  ACTIONS,  4. 

SURETY. 

Duty  of  obligee. 

1.  As  to  representations  to  a  proposed  surety,  concerning  matters 
affecting  the  liability  of  the  latter.     See  OFFICIAL  BONDS,  4,  5,  6. 

Surety  on  official  bond. 

2.  Nature  and  character  of  his  liability,  and  the  conditions  thereof. 
See  OFFICIAL  BONDS,  7  to  10. 

TAXATION. 

Increasing  an  assessment. 

1.  Can  not  be  done  ivithout  notice.  After  a  town  assessor  has  once 
made  an  assessment  of  the  personal  property  of  a  tax-payer,  and  entered 
the  same  upon  his  books,  he  can  not  lawfully  increase  such  assessment 
without  notice  to  the  tax-payer.  This  is  so  whether  such  increase  be 
attempted  by  raising  the  valuation  of  the  property  already  listed,  or  by 
adding  other  property  to  the  list  and  valuing  that.  People  ex  rel.  v. 
Ward,  Receiver,  620. 

Capital  stock  of  corporation. 

2.  Must  be  assessed  by  State  board.  The  tangible  personal  property 
and  real  estate  of  a  corporation  are  required  to  be  assessed  for  taxation 
by  the  local  assessor,  but  the  capital  stock,  embracing  its  intangible  prop- 
erty, must  be  valued  for  taxation  by  the  State  Board  of  Equalization, 
and  this  whether  the  corporation  is  solvent  or  insolvent,  or  in  the  hands 
of  a  receiver.  An  assessment  of  such  capital  stock  by  the  local  assessor 
of  an  insolvent  corporation  is  wholly  without  authority  of  law,  and  void. 
Ibid.  620. 

3.  The  statute  requires  that  a  sworn  statement  shall  be  made  to  the 
local  assessor  of  the  capital  stock  of  the  corporation,  to  be  returned  by 
such  assessor  to  the  county  clerk,  to  be  by  him  transmitted  to  the  State 
Auditor,  who  is  required  to  lay  it  before  the  State  Board  of  Equaliza- 
tion. This  statement  is  to  be  made  by  the  officers  of  the  company 
having  the  custody  of  its  assets,  but  if  the  assets  are  in  the  hands  of  a 
receiver,  he  is  required  to  make  such  list.  This  is  applicable  to  the  list- 
ing of  tangible  personal  property  as  well  as  to  capital  stock.  The  listing 
of  the  tangible  property  is  for  the  local  assessor  to  value  and  assess, 
while  the  other  is  to  enable  the  State  board  to  value  and  assess  the  same. 
Ibid.  620. 

4.  To  be  taxed  as  personal  property.  Capital  stock  of  a  corporation 
is  personal  property,  being  in  its  very  nature  changeable  and  transitory, 
and  having  no  element  to  liken  it  to  real  estate.  For  the  purpose  of 
taxation  it  stands  in  the  place  of  shares  of  capital  stock,  and  when  the 


7  6  ±  INDEX. 


TAXATION.     Capital  stock  of  corporation.     Continued. 

latter  is  taxed  the  former  is  exempt;  and  shares  of  capital  stock  have 
always  been  regarded  as  personal  property,  in  the  same  manner  as  prom- 
issory notes  and  bonds.  Cooper  et  al.  v.  Corbin  et  al.  224. 
Lien  foe  taxes. 
9  5.  As  to  the  lien  of  a  personal  property  tax — when  it  attaches. 
Taxes  on  personal  property  are  not  a  lien  or  charge  upon  any  specific 
property  until  the  tax  books  are  delivered  to  the  collector.  After  such 
delivery  of  the  tax  books,  the  collector  may  levy  on  any  personal  prop- 
erty found  in  the  hands  of  the  person  against  whom  the  taxes  have  been 
assessed;  but  this  levy  will  be  subject  to  any  incumbrance  on  the  prop- 
erty created  prior  to  the  time  he  received  the  books.  So  a  tax  on  the 
capital  stock  of  a  railroad  company,  being  a  tax  on  personal  property,  is 
subject  to  this  rule.     Ibid.  224. 

6.  Taxes  upon  real  estate,  however,  are  a  lien  or  charge  upon  the 
land  itself,  from  and  after  the  first  day  of  May  in  each  year  they  are 
levied,  and  if  not  paid,  the  land  may  be  sold  for  their  payment,  and  the 
title  will  pass  regardless  of  any  incumbrances  resting  thereon,  whether 
such  incumbrances  are  created  before  or  after  the  lien  has  so  attached. 
Ibid.  224. 

HOW  TAXES  APPLIED — CLASSIFICATION  OP  DEBTS. 

7.  Effect  of  reducing  the  debt  to  judgment.     See  MERGER,  1. 
Municipal  taxes  and  indebtedness. 

8.  Rights  of  creditors  to  continued  taxation,  and  to  a  proper  dis- 
tribution.    See  MUNICIPAL  INDEBTEDNESS,  3. 

TENDER. 

Whether  sufficient. 

1.  After  a  sale  of  several  parcels  of  land  under  a  power  in  a  deed  of 
trust,  a  purchaser  of  one  of  the  parcels  from  the  grantor  in  the  deed 
offered  to  the  creditor  and  to  the  trustee  to  discharge  the  balance  due 
under  the  incumbrance  at  the  time  of  the  sale  in  order  to  the  removal  of 
the  lien  from  his  part  of  the  premises,  having  in  his  hand,  at  the  time, 
money  which  he  offered  to  pay  over  for  the  purpose  indicated,  and 
claiming  that  the  sale  had  been  made  under  circumstances  such  as  did 
not  deprive  him  of  the  right  thus  to  discharge  the  lien.  Both  the  trustee 
and  the  creditor  refused  to  receive  the  money,  not  because  the  amount 
or  kind  of  money  was  not  correct,  but  because  they  had  no  power,  as 
the  matter  had  gone  beyond  their  control.  The  tender  was  held  to  be 
good.     Ventres  et  al.  v.  Cobb  et  al.  33. 

TRUSTS  AND  TRUSTEES. 

Breach  of  trust — remedy. 

1.  The  remedy  for  a  breach  of  trust  or  a  failure  to  perform  his  duty 
by  the  trustee,  is  his  removal,  and  the  appointing  of  a  new  one,  and 
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TRUSTS  AND  TRUSTEES.     Breach  of  trust— remedy.     Continued. 

not  the  setting  aside  of  the  deed  of  trust.     Brower  et  al.  v.  Callender 
et  al.  88. 

Assignees  of  the  State  Bank. 

2.  Of  the  public  character  of  their  trust — former  decision.  The 
State  of  Illinois  being  a  large  subscriber  to  the  capital  stock  of  the  old 
State  Bank,  and  interested  in  the  winding  up  of  its  affairs,  the  office  and 
duties  of  the  trustees  appointed  for  that  purpose  were  of  a  public  nature, 

»and  not  private.    Expressions  to  the  contrary  in  the  case  of   The  People 
ex  rel.  v.  Ridgely  et  al.  21  111.  65,  are  to  be  regarded  as  made  in  argu- 
endo merely.     Golder  et  al.  v.  Bressler,  419. 
Vacancies  in  trusteeship. 

3.  In  what  manner  to  be  filled.  The  general  rule  is,  that  the  author 
of  a  trust  has  the  right  to  say  in  what  manner  a  vacancy  in  the  office  of 
a  trustee  shall  be  filled,  and  where  this  has  been  done  through  the  deed 
creating  the  trust,  the  vacancy  can  not  be  filled  in  any  other  way,  unless 
there  is  a  failure  on  the  part  of  the  remaining  trustees  to  perform  this 
duty,  in  which  case  a  court  of  chancery  will  interpose.     Ibid.  419. 

4.  Filling  vacancies  in  the  trusteeship  of  the  State  Bank.  But 
where  assignees  of  the  State  Bank  of  Illinois  were  appointed  by  the  Gov- 
ernor under  the  provisions  of  a  statute,  which  required  all  vacancies  to 
be  filled  by  the  remaining  assignees,  and  the  bank,  by  deed  of  assign- 
ment, conveyed  all  its  property  and  assets  to  such  assignees,  in  which  it 
was  provided  that  vacancies  should  be  filled  by  a  court  of  chancery, 
such  assignment  having  been  made  in  pursuance  of  the  requirements 
of  the  same  statute,  it  was  held,  that  a  vacancy  was  properly  filled  by 
the  remaining  assignees.     Ibid.  419. 

5.  The  statute  construed  as  to  filling  vacancies  in  board  of  assignees. 
The  act  of  1847,  (section  2,)  relating  to  the  State  Bank  of  Illinois,  and 
providing  for  the  appointment  of  assignees  to  close  its  affairs,  provided 
that  they  should  be  governed  in  doing  so  by  the  provisions  of  the  act  of 
1845,  so  far  as  its  provisions  were  applicable.  Section  13  of  the  last 
named  act  required  the  remaining  assignees  to  fill  all  vacancies,  etc. : 
Held,  that  section  13  of  the  act  of  1845  must  control  the  filling  of  vacan- 
cies in  the  board  of  trustees,  under  the  act  of  1847,  to  the  same  extent  as 
if  it  had  in  terms  been  embodied  in  the  latter  act.     Ibid.  419. 

New  trustee — of  the  title  to  the  trust  estate. 

6.  Divestiture  of  title — and  vesting  title  in  new  trustee.  The  gen- 
eral rule  is,  that  the  mere  appointment  of  a  new  trustee  in  the  place  of 
one  who  has  resigned,  does  not,  per  se,  divest  the  latter  of  his  legal 
interest  in  the  trust  estate,  nor  does  it  confer  any  title  thereto  on  his  suc- 
cessor.    Ibid.  419. 

7.  But  where  a  trustee  is  appointed  under  an  act  of  the  legislature, 
which  expressly  declares  that  upon  the  appointment  of  a  new  trustee  to 
fill  a  vacancy,  the  title  to  the  trust  shall  vest  in  him  in  the  same  manner 
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TKUSTS  AND  TKUSTEES. 

New  trustee— of  the  title  to  the  trust  estate.  Continued. 
and  to  the  same  extent  that  it  did  in  the  original  trustee  whose  vacancy 
he  is  appointed  to  fill,  no  conveyance  is  required  to  clothe  such  new 
trustee  with  the  title  to  the  trust  estate,  but  in  such  case  he  will  become 
invested  with  the  title  by  operation  of  law.  Golder  et  al.  v.  Bressler, 
419. 

Survivorship — as  to  trust  estate. 

8.  On  the  death  of  one  of  several  trustees — the  survivor  holds  the 
estate.  By  the  common  law,  as  well  as  by  statute,  the  estate  of  trustees 
is  held  in  joint  tenancy,  and  hence  upon  the  death  of  one  of  several 
trustees  nothing  passes  to  his  heir  or  personal  representatives,  but  the 
whole  estate  devolves  upon  the  survivors.       Ibid.  419. 

Conveyance  by  less  than  all  the  trustees. 

9.  Whether  it  will  pass  title.  The  title  to  trust  property  can  only  be 
conveyed  by  the  act  of  all  the  trustees  having  an  interest  in  it.  Such 
interest  is  an  entirety,  and  can  only  pass  as  a  whole;  hence  all  the  trus- 
tees living  having  an  interest  in  the  property  must  join  in  the  convey- 
ance, otherwise  it  will  be  wholly  inoperative.  But  where  one  of  the 
trustees  dies,  a  deed  by  the  survivors,  representing  the  entire  title,  will 
be  good,  even  though  they  are  authorized  to  fill  the  vacancy.  It  is  only 
where  the  terms  of  the  power  creating  the  trust  imperatively  require  the 
vacancy  to  be  filled,  that  the  acts  of  the  survivors  will  be  held  invalid. 
Ibid.  419. 

Decree  to  reach  assets. 

10.  Not  to  operate  as  a  release  from  the  trust.  A  decree  of  the 
United  States  Circuit  Court  against  the  assignees  of  the  State  Bank  of 
Illinois,  directing  them  to  pay  over  to  the  master  in  chancery  all  the  assets 
of  the  bank  then  in  their  hands,  except  certain  amounts,  the  object  of  the 
bill  in  such  case  not  being  to  remove  the  assignees,  but  only  to  reach 
the  assets  in  their  hands,  will  not  be  held  to  relieve  such  assignees  of 
their  trust,  or  prevent  them  from  selling  and  conveying  real  estate  of 
the  bank  afterwards,  where  such  land  was  not  involved  in  the  suit,  and 
no  order  of  court  was  made  in  reference  to  it.     Ibid.  419. 

School  money. 

11.  Whether  a  trust  fund,  so  as  to  exclude  the  operation  of  the 
Statute  of  Limitations.     See  LIMITATIONS,  2. 


VENDOR'S  LIEN.     See  LIENS,  3. 


VENDOR  AND  PURCHASER. 


Subsequently  acquired  title. 

1.  Rights  of  purchaser,  defeated  by  sale  under  foreclosure  against 
his  vendor,  not  revived  by  his  vendor's  subsequent  purchase.  A  and 
B,  being  the  owners  of  land,  contracted  to  sell  the  same  to  C,  who  after- 
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wards  contracted  to  sell  the  undivided  three -eighths  of  the  same  to  D. 
A  and  B  gave  deeds  of  trust  on  the  same  land  to  E,  to  secure  a  debt  due 
to  a  bank,  subject  to  their  contract  with  C.  The  bank  foreclosed  these 
deeds  of  trust,  making  A  and  B,  and  C  and  D,  and  others,  parties,  in 
which  bills  were  sought  a  decree  for  the  balance  of  the  purchase  money 
due  under  the  contract  of  sale  from  A  and  B  to  C,  and  to  foreclose  and 
bar  all  claims  of  the  defendants  to  the  land  under  such  contract,  and  a 
decree  was  entered  accordingly,  under  which  the  lands  were  sold,  and 
from  which  sale  no  redemption  was  had.  Long  after  the  redemption 
had  expired,  C,  by  consecutive  purchases,  acquired  reconveyances  for  a 
considerable  portion  of  the  land  sold:  Held,  that  by  the  foreclosure 
sale  the  rights  of  C,  under  his  contract  of  purchase  from  A  and  B,  were 
cut  off  and  barred,  which  also  defeated  D's  claim,  and  that  the  subse- 
quent repurchase  of  some  of  these  lands  by  C  did  not  revive  D's  rights 
in  the  property  which  had  been  thus  cut  off.  Warder  v.  Cornell  et  al. 
169. 
Declaeation  of  foefeituee. 

2.  In  case  of  a  sale  of  land — and  conditions  not  performed — what 
amounts  to  such  a  declaration.     See  CONTRACTS,  7. 

VENUE. 

Change  of  venue. 

1.  Reviewing  proceedings  had  in  the  court  awarding  the  change. 
Where  a  change  of  venue  has  been  awarded  in  a  criminal  cause,  the 
court  to  which  the  cause  is  sent  can  not  review  the  proceedings  in  the 
court  awarding  the  change,  and  for  mere  error  or  irregularity  therein 
refuse  to  take  cognizance  of  the  cause,  when  the  prisoner  himself  makes 
no  objection  to  the  jurisdiction  of  the  court.  People  ex  rel.  v.  Zane, 
662. 

2.  Conditions  to  the  jurisdiction  of  the  court  to  which  the  change 
is  awarded.  The  court  to  which  a  cause  is  sent  by  a  change  of  venue 
can  not  proceed,  if  the  accused  objects  to  its  jurisdiction,  until  it  has 
obtained  possession  of  the  cause, — that  is,  until  the  transcript  of  the 
record  from  the  court  making  the  order,  and  the  original  papers  which 
the  statute  requires  to  be  sent  with  it,  shall  have  been  lodged  with  the 
court.  Until  this  is  done  the  jurisdiction  of  the  court  does  not  appear 
from  its  own  record.     Ibid.  662. 

3.  Where,  on  the  application  of  one  indicted  for  murder,  the  venue 
was  ordered  to  be  changed  to  another  county,  but  during  the  same  term 
at  which  such  award  was  made,  and  while  the  record  and  original  papers 
remained  with  the  court  making  the  order,  the  court,  on  the  motion  of 
the  accused,  set  aside  such  order,  and  directed  the  venue  to  be  changed 
to  a  different  county,  to  which  the  prisoner  was  sent,  with  a  transcript 
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of  the  record  and  original  papers,  and  the  accused  asked  for  a  trial  in 
such  court,  offering  to  waive  all  objection  there  might  be  to  the  jurisdic- 
tion of  such  court,  it  was  held,  that  the  latter  court  had  jurisdiction  of 
the  cause,  notwithstanding  the  amendment  of  the  order  as  mentioned, 
and  a  mandamus  was  awarded,  directing  the  judge  of  that  court  to  pro- 
ceed with  the  trial  of  the  accused,  under  the  indictment.  People  ex  rel. 
v.  Zane,  662. 

4.  Power  to  amend  or  vacate  an  order  awarding  a  change  of  venue. 
The  circuit  court  awarding  a  change  of  venue  in  a  criminal  case  still  has 
jurisdiction  of  the  cause  until  the  change  is  perfected  by  transfer  of  the 
original  and  other  necessary  papers  in  the  case,  and  before  this  is  done, 
the  court,  during  the  same  term,  has  the  rightful  power  to  change  its 
former  order  as  to  the  county  to  which  the  cause  shall  be  sent,  or  it 
may,  if  the  accused  so  desires,  vacate  the  order  for  the  change  of  venue, 
and  allow  him  to  withdraw  his  application.     Ibid.  662. 

VESTED  EIGHT. 

Limitations. 

Giving  retrospective  effect — as  not  affecting  a  vested  right.  See 
LIMITATIONS,  5. 

WAIVER. 
Waiver  of  demurrer. 

1.  By  pleading  over.     See  PLEADING,  3. 
Waiver  of  vendor's  lien. 

2.  By  taking  other  security.     See  LIENS,  3. 

WAREHOUSES. 
Inspection  of  grain. 

Act  of  1871  for  regulation  of  public  warehouses — effect  thereof,  as 
giving  boards  of  trade  power  to  appoint  inspectors  of  grain.  See 
INSPECTION  OF  GRAIN,  1  to  4. 

WILLS. 
Rude  of  construction. 

1.  In  the  construction  of  a  will,  the  principal  inquiry  is,  what  was 
the  intention  of  the  testator,  from  the  words  used,  and  if  this  satis- 
factorily appears  from  the  will,  it  should  prevail  over  any  artificial  rule 
of  construction.     Kennedy  v.  Kennedy  et  al.  350. 

Devise  of  a  "homestead.". 

2.  Life  estate,  with  power  of  disposition.  A  testator,  being  the 
owner  of  six  hundred  and  thirty  acres  of  land,  forming  one  connected 
body  of  land,  upon  which  he  resided,  and  which  he  cultivated  and  car- 
ried on  as  one  common  farm,  besides  some  disconnected  tracts,  made  a 
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devise  to  his  wife,  as  follows:  "I  give  and  bequeath  to  my  wife,  Mary, 
my  homestead,  to  have  and  to  hold  during  her  life,  to  occupy  and  use 
the  same,  or  dispose  of  it,  at  her  will  and  pleasure,  and  use  and  control 
the  proceeds  thereof,  in  lieu  of  her  dower  in  my  real  estate,  and  one 
horse,"  etc.:  Held,  that  the  word  "homestead"  was  not  used  in  the 
statutory  sense,  as  known  in  the  Homestead  Exemption  law,  but  it  was 
meant  to  embrace  the  entire  farm  upon  which  he  resided,  being  six  hun- 
dred and  thirty  acres,  but  not  the  detached  tracts;  that  only  a  life  estate 
was  given,  and  that  the  power  of  disposition  in  the  wife  was  limited  to 
the  life  estate.  Kennedy  v.  Kennedy  et  al.  350. 
Description  of  peopeety  devised. 

3.  A  description  of  property  devised,  as  "my  house  and  lot  in  the 
town  of  Patoka,  Illinois,"  is  sufficient  to  pass  the  property.  It  is 
capable  of  exact  identification  and  location,  from  being  named  as  the 
testator's  house  and  lot  in  that  town;  and  with  proof  that  the  testator 
owned  a  house  and  lot  in  such  town,  which  lot  is  the  north  two-thirds  of 
lot  12,  in  block  10,  railroad  addition  to  the  town  of  Patoka,  Illinois,  and 
never  owned  any  other  house  and  lot  in  that  town,  the  description  is 
rendered  certain,  and  such  description  will  not  be  vitiated  by  an  attempt 
in  the  will  to  give  a  further  description,  in  which  the  lot  is  misdescribed 
as  lot  19  instead  of  lot  12.  The  misdescription,  in  such  case,  may  be 
disregarded,  under  the  maxim  "falsa  demonstrate  non  nocet."  Allen 
v.  Bowen  et  al.  361. 

Contesting  validity  of  will. 

4.  Validity  determined  from  all  the  evidence  on  both  sides.  On  a 
bill  to  contest  the  validity  of  a  will,  the  defendants  read  in  evidence  the 
proofs  made  by  the  attesting  witnesses  in  the  probate  court,  and  exam- 
ined one  of  such  witnesses,  and  rested,  whereupon  the  complainants 
introduced  evidence  to  sustain  their  bill,  and  after  which  defendants 
gave  rebutting  evidence,  without  objection:  Held,  that  this  court  must 
consider  the  weight  of  all  the  evidence  introduced  by  both  parties,  on 
the  question  of  a  new  trial.     Buchanan  et  al.  v.  McLennan  et  al.  56. 

WITNESSES. 
Ceedibility. 

1.  Of  defendant  in  a  criminal  case.  On  the  trial  of  one  for  an 
assault  with  intent  to  commit  a  rape,  where  the  prosecuting  witness  and 
the  defendant  both  testified,  and  their  testimony  was  directly  contra- 
dictory, the  court  instructed  the  jury  that  they  were  not  bound  to  believe 
the  evidence  of  the  defendant  in  a  criminal  case,  and  treat  it  the  same 
as  that  of  other  witnesses,  but  that  they  might  take  into  consideration 
the  fact  that  he  was  defendant,  and  give  his  testimony  such  weight  as, 
under  all  the  circumstances,  they  thought  it  entitled  to:  Held,  that  the 
instruction  was  calculated  to  mislead,  and  erroneous.  Chambers  v.  The 
People,  409. 
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2.  Under  the  statute  making  a  defendant'  charged  with  crime  a  com- 
petent witness,  his  testimony  is  subjected  to  the  like  tests,  for  the  pur- 
pose of  determining  the  reliance  to  be  placed  upon  it,  as  that  of  other 
witnesses.  In  all  cases  the  interest  or  bias  which  may  sway  a  witness 
to  pervert  the  truth  may  be  taken  into  consideration,  for  the  purpose  of 
determining  what  credit  shall  be  given  to  his  evidence.  Chambers  v. 
The  People,  409. 

3.  Such  a  person,  when  introduced  as  a  witness  in  his  own  behalf,  is 
to  be  examined  and  cross-examined  precisely  as  other  witnesses,  and  he 
may  likewise  be  impeached  in  precisely  the  same  mode.  The  accused, 
as  a  witness,  differs  from  other  witnesses  only  in  the  fact  that  he  is  the 
defendant  charged  and  being  tried  for  crime,  which  may  be  taken  into 
consideration  by  the  jury  in  passing  on  his  credibility,  but  his  testimony 
must  be  treated  the  same  as  that  of  any  other  witness;  nor  can  it  be 
treated,  as  a  matter  of  law,  as  not  having  the  same  effect  and  weight  as 
that  of  other  witnesses.  Whether  it  should  or  not,  is  a  question  of  fact 
for  the  jury  to  decide,— and  this  is  the  rule  in  regard  to  all  the  other 
witnesses.     Ibid.  409. 

4.  Corroborative  evidence  giving  additional  weight  to  evidence. 
The  fact  that  one  prosecuting  for  an  assault  upon  her  with  intent  to  com- 
mit a  rape,  is  of  good  fame,  or  presently  discovered  the  offence,  and 
showed  circumstances  and  signs  of  injury,  and  that  the  one  accused 
flees,  the  authorities  say,  will  give  greater  probability  to  her  testimony 
than  it  otherwise  would  have;  but  to  say,  "these  and  the  like  are  con- 
curring circumstances,  which  give  great  probability  to  her  evidence,"  is 
stating  the  rule  of  law  too  strongly  in  an  instruction.     Ibid.  409. 

5.  The  testimony  of  a  party  to  a  bill  in  chancery  directly  contradictory 
of  his  sworn  answer  to  a  former  and  similar  bill  seeking  the  same  iden- 
tical relief,  is  unworthy  of  belief.     Mey  et  al.  v.  Gulliman,  Admx.  272. 

WOKDS  AND  PHKASES. 
"Regular  passenger  train." 

What  so  considered,  under  the  statute  requiring  such  trains  to  stop 
at  all  county  seat  stations.     See  RAILROADS,  3. 
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